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SUPREME COURT OF TEXAS. 


TYLER TERM, 1877. 





J. D. Wortey v. Tue Strate. 


1. SCHOOL LANDS—CONSTITUTIONAL LAW.—Section 8 of article 6 of 
the Constitution of 1869, (‘The public lands heretofore given to 
counties shall be under the control of the Legislature, and may be 
sold under such regulations as the Legislature may prescribe; and 
in such case the proceeds of the same shall be added to the public- 
school fund,’’) without legislative action, did not divest the counties 
of the title to school lands which had been granted to them. 

2. SAME.—In a suit brought in the name of the State, by the district 
attorney, against parties holding school lands under lease from the 
county holding patents therefor, it was error to instruct the jury, 
**that the school lands were a part of the general school fund, and 
that the State was entitled to recover, if the lands sued for were 
county school lands.”’ 

3. DISCUSSED AND LIMITED.—Galveston County v. Tankersley, 39 Tex., 
656, discussed and limited. 


Error from Anderson. Tried below before the Hon. M. 
H. Bonner. 


The facts are given in the opinion. 


Word 4 Word, for plaintiffs in error.—This was a suit 
brought by the State to recover certain lands which had been 
given, and for which patent had issued by the State, to An- 
derson county, mentioned in plaintifts’ petition ; and for dam- 
ages for timber charged to have been destroyed by defend- 
ants. The County Court of Anderson county, for the county, 
pleaded that the lands in controversy had been conveyed by 
the State to the county for school purposes, and that the 
County Court, acting for the county, in right of the patent to 
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Argument for the plaintiffs in error. 





the county, had leased the lands, ta.raise money to support 
schools, &. The defendants, Worley and others, pleaded 
their lease from the county, and that they had taken posses- 
sion of the land under the contract of lease, and had not tran- 
scended the power and authority conferred upon them by thie 
lease aforesaid. The errors assigned are— 

1. That the court erred in overruling the exceptions to the 
petition. 

2. That the court erred in charging the jury, that the land 
contained in the patent of the State to the school commis- 
sioners of the schools for Anderson county did not vest the 
lands in the county commissioners, but that the land belonged 
+o the general school fund, and that the State was the proper 
owner thereof, and entitled to recover the lands in contro- 
versy. If this charge is correct, the merits of the case are 
with the appellee. By the Constitution and laws of the State, 
prior to the adoption of the present Constitution of 1869, 
lands had been given to many, if not all, the counties. In 
many instances, where the public lands had been taken up 
in a county, the county so entitled to land, and having no 
public lands within its limits, located its lands in other coun- 
ties, and in some cases at a considerable distance; and the 
lands so donated to the counties were surveyed and patented 
to the counties. And the question arises, and is the question 
of this case,—Can the State, in convention, or by legislative 
enactment, assume the control and disposition of lands so 
donated, surveyed, and patented to the counties? In other 
words, can the State, in any manner, or by any means, take 
back the land it had given away, and by solemn patent desig- 
nated and severed from the public domain? In this case, a 
patent had issued, on the 10th day of September, 1852, to the 
school commissioners of Anderson county, for the land in. con- 
troversy. The only restriction in the Constitution of 1845, 
(art. 10, sec. 3,) was, that the lands should not be alienated 
in fee, nor disposed of, otherwise than by lease for a term 
not exceeding twenty years. 
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By the act of 1840, (Paschal’s Dig., art. 3473,) the chief 
justice and two associate justices were made school commis- 
sioners; and power was conferred on them to dispose of the 
school lands, by lease or absolute sale. The land in contro- 
versy in this case had been leased by the County Court, as 
school commissioners, to the defendants, Worley, Ezell, and 
Posey, for a certain number of years, and the suit was brought 
by the State to recover the land absolutely, and damages for 
the trespass in cutting timber. Can the State recover? Could 
the Constitution of 1869 revoke the titles previously passed 
to the counties by patent, and take the land back, and annul 
all contracts made by the counties for leasing these lands? 
The fourth section of the mmth article of the Constitution 
attempts to do this, and to place all the lands granted to the 
counties under the control of the State, and to carry these 
lands into the general school fund. We submit, that this can- 
not be done; that when the State issued an absolute patent 
for the land, it had no further authority over it. This was 
virtually decided by the Supreme Court, September, 1873, at 
Austin, in the case of The County of Galveston v. Tankersley, 
39 Tex., 656. <A gift of chattels perfected by delivery, and 
of realty by a solemn deed made and delivered, cannot be 
revoked at the pleasure of the donor. (2 Kent’s Comm., Lec. 
38, page 438, as to Chattels, and 2 Blackstone’s Comm., page 
317; and that a county can take by gift or devise, see The 
County of Bell v. Alexander, 22 Tex., 350.) 

By the Constitution of the Republic of Texas, (Hartley’s 
Dig., page 37, fifth section of general provisions,) the only 
provision made is, that it shall be the duty of Congress, as 
soon as circumstances will permit, to “provide by law a 
general system of education.” Thus the whole. matter was 
left to the Congress. So, too, with Constitution of the State 
of Texas; (Hartley’s Dig., pages 77, 78, sec. 1, art. 10;) and 
by the third section of the same article, (page 78,) a restric- 
tion on the sale of school lands is made. But by the act of 
26th January, 1839, the counties each had three leagues of 
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land granted them; and the only restriction was, that they 
should not sell before the expiration of three years, but may 
lease the same during the three years. In Hartley’s Dig., 
page 292, sec. 6, and by the act of 5th February, 1840, the 
chief justice and two associate justices were made county 
commissioners, and might “hold, lease, sell, and convey, or 
otherwise dispose of all the school lands in their county.” 
No constitutional restriction was laid on these county com- 
missioners. (Hartley’s Dig., page 292, sec. 1.) 

By the act of 16th January, 1850, (Hartley’s Dig., page 
294, sec. 1,) an additional league is given to the respective 
counties, making four leagues; and no restriction is placed 
on the sale, &e. But by the Constitution of the State, above 
referred to, (art. 10, sec. 3,) a sale is supposed to be prohibit- 
ed, but no restriction is placed on the commissioners to lease 
for any term not to exceed twenty years; and the lease in 
this case under consideration is only for the term of three 
years. It is, therefore, confidently submitted, that the plain- 
tiffs could not sustain this action. 


George Clark, Attorney General, for the State. 

I. Under our system of government, counties are public 
corporations, and simply parts of the machinery employed in 
carrying on the affairs of the State. They are subject to be 
changed, modified, or destroyed, as the exigencies of the pub- 
lic may demand. The State can always exercise a general 
superintendence and control over them and their rights and 
effects, so that their property is not divested from the uses 
or objects for which it was given or purchased. (Trustees 
of Schools v. Tatman, 13 IIl., 30; Harrison v. Bridgeton, 16 
Mass., 16; Montpelier v. East Montpelier, 27 Vt., 704; 
Id., 29 Vt., 19; Benson v. The Mayor, &c., 10 Barb., 233; 
Cooley’s Const. Lim., page 239, note.) 

Says the Supreme Court in Missouri: “The county is not 
a private corporation, but an agency of the State govern- 
ment; and though, as a public corporation, it holds property, 
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such holding is subject, to a large extent, to the will of the 
Legislature.” (The State v. St. Louis County, 34 Mo., 572; 
Cooley’s Const. Lim., pages 235-239.) 

The true rule, deducible from the weight of authority, and 
founded more upon good faith and common justice than strict 
law, seems to be, that where a State has once granted a 
donation to a county for public purposes, it can still exercise 
authority and control over the disposition and use of such 
donation, according to the legislative view of what is proper 
for the public interest, subject, perhaps, to the restriction, that 
the purpose for which the property was originally donated 
should be kept in view, so far as the circumstances will ad- 
mit, in any appropriation that may be made of it. (Cooley’s 
Const. Lim., pages 237, 238, and authorities cited.) 

Applying these principles to the case at bar, we find that 
the Congress of the Republic, on January 26, 1839, passed an 
act providing that each county of the Republic should have 
surveyed and set apart three leagues of land, for the purpose 
of establishing a primary school or academy in said county, 
(Paschal’s Dig., art. 3464, et seq.,) which was supplemented, on 
January 16, 1850, by an act of the Legislature providing for 
alike survey and setting apart of four leagues, by counties 
organized since February 16, 1846. (Paschal’s Dig., arts. 
3468, 3469.) 

It may be well to call attention here to the phraseology of 
these two statutes. The Republic and State do not grant in 
haec verba these lands to counties. The language is, “shall 
have surveyed and set apart”; that is, separated and segre- 
gated from the public domain. If issuing of patents to coun- 
ties was ever authorized, I have been unable to find such 
statutory authority, after careful search, except in the cases of 
Robertson and Navarro counties, (Paschal’s Dig., arts. 3471, 
3472,) although patents have issued. 

The captions of the two acts above recited, cut no unim- 
portant figure in reaching a correct conclusion as to the real 
character of the legislation. In the first, we find it is “An 
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act appropriating certain lands for the establishment of a gen- 
eral system of education.” In the second, it is “ An act mak- 
ing additional appropriation of lands for the purposes of 
education.” 

The purpose and object of both seem to have been the 
establishment of a general system of education throughout 
the limits of the State, and to use the counties simply as 
machinery for the general diffusion of the State’s benefi- 
cence. The legislation was not a donation outright to coun- 
ties, for the purpose of leaving its use and disposition in the 
discretion of each county; but it was the initiatory step in a 
general system, inaugurated by general laws, and designed 
for the benefit of the whole State. 

These acts stood in force until the adoption of our present 
Constitution. That instrument contains the following pro- 
vision : 

“The public lands heretofore given to counties shall be 
under the control of the Legislature, and may be sold under 
such regulations as the Legislature may prescribe; and in 
such case the proceeds of the same shall be added to the 
public-school fund.” (Const. of 1869, art. 4, sec. 8.) 

If the previous views herein expressed, as to the character 
of this appropriation and setting apart of lands to counties, be 
correct, no question can ever arise as to the entire consonance 
of this clause with the Federal Constitution, under the familiar 
decisions of the United States Supreme Court. Ifthe State 
never made a grant of these lands to counties, never legally 
parted with its title to the same, but only intended that said 
lands should be set apart and designated for a specific pur- 
pose, the validity of the State’s resumption can admit of no 
question, more especially in view of the fact that such resump- 
tion was effected by the whole people themselves, by their 
highest governmental act, speaking through their organic 
law. 

But taking a broader view of the question, and admitting, 
for the purposes of the argument, that the two acts in question 
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were legislative grants, and that since their enactment titles 
to counties have been perfected by issuance of patent, is the 
constitutional provision above quoted even then invalid ? 
The principle is well established with us in Texas, that “If 
a legislative grant is not made in discharge of some obliga- 
tion of the government which the law recognizes, it cannot 
be deemed, in a legal sense, anything but an act of sovereign 
grace and bounty on the part of the political authority, it 
matters not how meritorious the considerations are upon 
which such donation is made.” (Causici v. La Coste, 20 
Tex., 286.) In other words, such grant does not carry with 
it the essentials of a contract; nor would its revocation, in 
cases where the donee was simply a part of the machinery of 
government, be an impairment of any obligation—certainly 
any legal obligation. A grant of prize-money is revocable 
before distribution; (Lewin on Trusts, page 101;) and, under 
the authorities quoted, the revocation, if revocation it be, is 
valid, because the fund is not diverted from the original pur- 
pose, until the establishment of a general system of education, 

But there has been no such revocation. If the title in 
these lands ever was in the counties, it is there still. The 
clause in the Constitution does not divest such titles. It pre- 
scribes that “such lands shall be under the control of the 
Legislature, and may be sold under such regulations as the 
Legislature may prescribe.” The Legislature has never seen 
fit to provide for their sale,in any manner. This legislative 
control is the operation of no new right. It always existed, 
Iiow, then, can the clause in question conflict with the Federal 
Constitution? Objection to the last clause, “and in such 
case the proceeds of the same shall be added to the public- 
school fund,” cannot be urged or heard, in this case, at least. 
Before a judicial inquiry can arise as to this. last clause, the 
lands must be sold, or in process of sale, and the proceeds 
about to be paid into the general school fund. Who could 
then stand as a particular champion of the counties’ interest 
as against the State of Texas, it is not necessary now to 




































































































Wortey v. Tae Strate. [Tyler Term, 





Argument for the State. 





inquire. In the meanwhile, these lands being under State 
control, it is not only the right, but the duty, of the State to 
protect them from waste or damage; and the action was prop- 
erly brought in her name and by her officers. 

If. If these lands were actually granted to school commis- 
sioners of counties, it was a donation in trust for certain pur- 
poses; and the trustees having ceased to have legal existence, 
the property necessarily reverted to the grantor, to be admin- 
istered and applied to the general purposes of the original 
trust. (Hill on Trustees, pages 130-134; 4 Dana, 359.) 

The court will bear in mind, that the patent in this case 
was not issued to Anderson county, but to the school commis- 
sioners of said county. There can be no pretense that An- 
derson county ‘was ever, as a corporation, invested with title, 
or had any interest in these lands, even as cestui que trust. 
The people of Anderson county were the beneficiaries, and the 
record discloses no complaint upon their part. These com- 
missioners ceased to have existence long anterior to the act of 
leasing, set up by way of defense in defendants’ answers. The 
lands in question, set apart for a beneficent purpose, were 
being wasted, and their value totally destroyed, by the acts of 
these defendants, and there was no authority, other than the 
State, competent to intervene for their protection. The State, 
through its law officers, assumed this duty, and properly. 

These parties defendant, Worley et al., were mere trespass- 
ers. No authority was given, even by the act of 1866, to 
Police Courts, to lease lands of this character. (See Paschal’s 
Dig., 6626, et seq.) This act itself became inoperative upon 
the adoption of the Constitution, because since then no such 
authority as “Police Courts” has been known to the laws. 
The present “County Courts” succeeded only to such rights 
and powers as were expressly conferred by statute, and, prac- 
tically, there have never been any regulations prescribed by 
the Legislature for the disposition of these lands, either by 
sale or lease. Even the very law under which the County 
Court of Anderson county presumed to act, as a board of 
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school directors, (not commissioners,) necessarily forbade the 
act in question, and manifested a full claim of ownership on 
the part of the State to these lands. (See Paschal’s Dig., art. 
6666.) All parties were presumed to know the Constitution 
and general statutes of their own State, and the plea of igno- 
rance was frivolous. 

The court did not err in its rulings or charge, and the ver- 
dict and judgment are in accordance with the law and the 
evidence. 

Attention is also called to the fact that the Legislature of 
1866 recognized these lands as really belonging to the State, 
» and provided that, upon sale, the proceeds should be paid intd 
the State treasury, and constitute a part of the perpetual (gen- 
eral) school fund. (See Paschal’s Dig., 2d vol., art. 6633; 
see, also, Const. 1866, art. 10, sec. 6; 1 Paschal’s Dig., page 
945.) 


GouLp, AssocraTe Justice.—On the Ist of February, 1871, 
the County Court of Anderson county leased to defendant 
Worley, for the term of three years, 3,307 acres of school 
land, being the same patented to the school commissioners 
of Anderson county on September 10, 1852. ‘This suit was 
brought in the name of the State, on December 5, 1872, to 
recover of defendants, Worley and others, the lands so leased. 
The substantial question involved in the case is,—Has the title 
to the school lands granted to counties been divested out of 
the counties, and revested in the State? In the case of Galves- 
ton County v. Tankersley, (39 Tex., 656,) this question was de- 
cided in the negative. The court held, that it was not the pur- 
pose of the Constitution to annul these grants to the counties, 
and that the counties still held the lands in their own right. 
As an original question, it may be admitted that the true con- 
struction of sections 6 and 8 of article 9 of the Constitution 
is involved in doubt. Our examination, however, has tended 
to the same conclusion arrived at by the court in the case of 
Galveston County v. Tankersley, as to the proper construction 
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of these sections, and has certainly developed no sufficient 
reason for denying the authority of that case on that point. 

A brief statement of some of the reasons in favor of this 
construction is deemed appropriate. 

So much of section 6 of article 9 of the Constitution as is 
material for our purpose, reads as follows: “As a basis for 
the establishment and endowment of said public free schools, 
all the funds, lands, and other property heretofore set apart 
and appropriated, or that may hereafter be set apart and ap- 
propriated, for the support and maintenance of public schools, 
shall constitute the public-school fund.” * * * 

Section 8: “The public lands heretofore given to coun- 
ties shall be under the eontrol of the Legislature, and may 
be sold under such regulations as the Legislature may pre- 
scribe; and in such case the proceeds of the same shall be 
added to the public-school fund.” 

In section 6, the county school lands are not designated in 
terms. There were other lands which had been “set apart 
and appropriated for the support of public schools” in the 
State at large, to which the clause is plainly applicable. In 
regard to some of the lands granted to counties “for the pur- 
pose of establishing a primary school or academy” therein, 
it may be said to be a matter of public history, that in some 
cases they had been sold before the adoption of the Constitu- 
tion of 1845 prohibiting their sale, and the proceeds had been 
applied to the erection of academies. The better construction 
seems to be, that the county school lands were not intended 
to be embraced in the lands which are made-to “constitute 
the public-school fund.” If, in fact, these lands were, by 
section 6, made a part of the school fund in any such sense 
as to make them no longer the property of the counties, but 
the property of the State, then the eighth section, subjecting 
these same lands to the control of the Legislature, seems un- 
necessary. In that section, the school lands given to coun- 
ties are specifically named. But though the Legislature are 
empowered to have these lands sold, and the proceeds of the 
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sales are to be added to the public-school fund, it does not 
follow, of necessity, that, before sale, the counties were di- 
vested of title; nor that, after sale, they were to be deprived 
of the benefit of the interest of the proceeds, 

Some light is obtained, by comparing the sections under 
consideration with the corresponding parts of the Constitu- 
tion of 1866, from which they appear to have been taken. 

Parts of that instrument are as follow: 

Section 2: “The Legislature shall, as early as practicable, 
establish a system of free schools throughout the State; and 
as a basis for the endowment and support of said system, all 
the funds, lands, and other property heretofore set apart and 
appropriated, or that may hereafter be set apart and appro- 
priated, for the support and maintenance of public schools, 
shall constitute the public-school fund,” &c. 

Sections 3 and 4 set apart the alternate sections of land 
reserved by the State out of grants to railroad and other cor- 
porations as part of the perpetual school fund, and required 
the Legislature to provide for their sale. 

Section 6: « All public lands which have been heretofore, 
or may be hereafter, granted for public schools to the various 
counties or other political divisions in this State, shall be under 
the control of the Legislature, and may be sold on such terms 
and under such regulations as the Legislature shall by law 
prescribe; and the proceeds of said lands shall be added to 
the perpetual school fund of the State. But each county 
shall receive the full benefit of the interest arising from the 
proceeds of the sale of the lands granted to them respective- 
ly: Provided, That the lands already patented to the counties 
shall not be sold without the consent of the county or counties 
to which the lands may belong.” 

It is beyond controversy, that the intention of the framers 
of the Constitution of 1866, as made plain by the latter clauses 
of section 6, just copied, was not to divest the title out of the 
counties, nor to deprive them of the benefit of the proceeds 
of the lands for the use of public schools within their limita 
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The omission of these clauses in the present Constitution may 
show an intention to give the Legislature more unlimited au- 
thority to sell, and perhaps an intention to leave it to that 
body, in their discretion, to make the interest on the proceeds 
go to the benefit of the schools of the State at large, or to the 
benefit of schools of the respective counties to which the lands 
belonged. But it cannot be said, that from the omission of 
these clauses, or from anything in section 8 as it now stands, 
does it plainly follow that the counties are, without legisla- 
tive action, divested of their title. 

There has been no legislation, under the Constitution, on 
the subject, except the act of August 13, 1870, which attempt- 
ed to make the county school lands a part of the permanent 
school fund, but which was repealed before the trial of this 
cause. (Paschal’s Dig., art. 6666; Laws of 1873, page 94.) 
It is not necessary, therefore, to consider its effect. 

The charge of the court below was to the effect that the 
school lands of Anderson county were a part of the general 
school fund, and that the State was entitled to recover if the 
lands sued for were county school lands. Various irregulari- 
ties appear in the institution and progress of the suit; but it 
is believed necessary only to dispose of the main question. 

It is proper to remark, that whilst we recognize the author- 
ity of the case of Galveston County v. Tankersley, on the ques- 
tion actually decided, to wit, the construction of the Constitu- 
tion, we are by no means prepared to assent to what is said 
in the opinion in that case, denying the power of the State 
over lands granted by her to her own political subdivisions 
for public purposes. 

The judgment is reversed and the cause remanded. 


REVERSED. 





NOoTE.—This case was submitted October 22, 1874, and at close of the 
Tyler Term taken under advisement and transferred to Galveston Term, 
It was decided February 16, 1875. The case is of importance, and is now 
inserted, though out of its order. 
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J. A. RoBInson ET AL. V. Scumipt & ZEIGLER. 


1. SERVICE OF PROCESS.—The fact that a sheriff is a party to, or inter- 
ested in, a civil suit pending in a District Court, does not authorize 
the service of process issuing in the cause by a town or city marshal 
residing in the county. 

2. DIscusSED.—Burns v, Jones, 37 Tex., 50, discussed. 

3. PLEA IN ABATEMENT— PRACTICE.—A plea in abatement is not 
waived by the mere fact that other pleas were at the same time filed 
by the same party. 

4. APPROVED.—Hagood v. Dial, 43 Tex., 625. 

5. JUDGMENT.—The judgment as rendered in the District Court is an 
entirety as to all the parties against whom it is entered. It cannot 
be reversed and remanded as to some of the parties, and affirmed as 
to the others. 

6. CONSTRUCTION OF STATUTES.—When a summary proceeding against 
a sherilf is instituted under the statute for his failure to execute pro- 
cess, the statute must be strictly followed. 

. JURISDICTION—SHERIFF—PRACTICE.—A motion may be properly 
entertained in the court where judgment was rendered against a 
sheriff for not executing process issued under the judgment, though 
the sheriff may reside in another county. 

8. MEASURE OF DAMAGES ON FAILURE TO MAKE LEVY.—The liability 
under the statute (Paschal’s Dig., 3796) for failure by a sheriff to 
make a levy, being prima facie the full amount of the judgment, 
interest, and costs, may be limited by evidence showing that only a 
less sum could have been realized by a levy. 


J 


Error from Anderson county. Tried below before the 
Hon. M. TH. Bonner. 

Schmidt & Zeigler, on the 5th of July, 1873, filed in the Dis- 
trict Court of Anderson county a complaint, denominated by 
their attorneys a motion, against Julius W. Robinson, sheriff 
of Smith county, and against Ed. Sharp and five others, his 
sureties on his official bond. Schmidt & Zeigler charged, that 
on December 6, 1872, they obtained judgment in the District 
Court of Anderson county against Sonbens and Stevens for 
fourteen hundred and sixty-one 5 dollars; that on Febru- 
ary 5, 1873, they caused to be issued an alias execution, di- 
rected to the sheriff of Smith county, which was mailed to 











































































































































14 Ropinson v. ScurMrpt. {Tyler Term, 





Statement of the case. 





him, with instructions to levy at once on property specified ; 
that the process and instructions were received, but that the 
sheriff, instead of levying, required an indemnifying bond; 
that, through the willful neglect of Robinson, the execution 
was not levied upon certain merchandise from which the 
debt could have been made; that the return of the sheriff, 
excusing his action, was false; that they had a judgment lien, 
through the registry of their judgment, on a house of Sonbens 
and Stevens, situate in Smith county, on which no levy was 
made, though Robinson had been instructed to levy, whereby 
Schmidt & Zeigler had been damaged two thousand dollars, 
the house having been since destroyed by fire. The plaintiff 
in this motion prayed for service of “this motion” on Robin- 
son and his sureties, and for final judgment for the amount 
of the judgment recovered against Sonbens and Stevens, with 
damages, &c. 

The service of the motion was made on Robinson and his 
co-defendants by one “TH. S. Spain, city marshal of Tyler, 
Smith county, Texas.” On the 8th of August, 1873, Robin- 
son appeared, and, as he states, “for no other purpose than 
to except to the service of the citation in this cause,” and 
moved to quash the service, because made by one not author- 
ized to execute process. On the same day, Robinson filed 
what he termed a demurrer to the jurisdiction, setting up 
that the defendants in the motion were resident citizens of 
Smith county, Texas, and that they could not be proceeded 
against as proposed in Anderson county. On the same day, 
Robinson filed a formal plea to the jurisdiction, based on the 
question of his residence, and that of his sureties, On the 
81st of March, 1874, exceptions were filed to the plea to the 
jurisdiction. In April, 1874, the court overruled exceptions 
filed to the service, “because it appeared, from the record, 
that on the same day the defendant made formal appearance 
by demurrer and plea in abatement, and it does not appear 
which was first filed, or but that proper service had been 
waived by the defendant.” A demurrer by plaintiff in the 
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motion to the plea in abatement filed by Robinson was sus- 
tained, to which defendant excepted. After one mistrial, a 
verdict and judgment was rendered for plaintiff in motion, 
for $1,958, with interest, against Robinson and his sureties, 
from which they prosecuted this writ of error. 


G. W. & H. Chilton, for plaintiff in error.—The utmost pre- 
sumption which could be indulged against the defendant, 
is that the pleas and motions were filed cotemporaneously ; 
and we think it authoritatively settled, that the defendant 
had the right to do this, without waiving any right or motion 
which he might otherwise have urged. We quote the opin- 
ion of Justice Gould, which, we think, states the rule of law 
and established practice governing the question: (see Ha- 
good v. Dial, 43 Tex., 627:) “ Whilst the privilege of being 
sued only in the county of his residence, which our statute, 
with specified exceptions, gives a defendant, is waived if not 
asserted before answering to the merits, we think it is not 
waived where (as in this case, it is fair to conclude) the plea 
asserting it was filed cotemporaneously with other defenses. 
It was held very early by this court, that the common-law 
rules of pleading were inapplicable under our system to this 
plea. (Richardson v. Pruitt, 3 Tex., 228.) It is evident that 
the defendant did not intend, by his exceptions and pleas 
to the merits, to waive his privilege which he had already 
asserted.” 

We think the same rule should apply to this case. The 
defendant certainly could not have intended to have waived 
a defect so obvious and radical as that of the service in this 
case. The appellee, in his brief, does not cite any authorities 
in support of the action of the court on this reason, and we 
apprehend that none can be found. 

On the question involving the sufficiency of the service of 
process by the marshal, they cited McClane v. Rogers, 42 
Tex., 218. 
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Greenwood ¢ Gooch, for defendants in error.—The appel- 
lants have assigned the following errors: 

I. “That the court erred in overruling the defendant’s plea 
and motion to quash the return on the citations in this case, 
and demurrer to the jurisdiction.” 

To this we say: 

1st. The “motion to quash the service,” “ demurrer to the 
jurisdiction,” and “ plea to the jurisdiction,” were all tiled 
on the 8th day of August, A. D. 1873, and it does not appear 
from them that they were filed in due order of pleading; 
and if not, and perhaps if they were, the “demurrer,” or 
“ plea,” was a voluntary appearance ; and unless the motion 
to quash service was first filed and acted upon before filing 
the plea, it would have been error to sustain it, even if it 
had merits in it. After the pleas were filed, they were before 
the court properly, if not properly served. 

2d. The motion to quash service was filed by J. A. Rob- 
inson for himself and other defendants, but not as an attor- 
ney; and we ure not aware that his co-defendants could have 
filed a motion otherwise than by themselves or attorneys. 
Therefore, as to such defendants as were not parties to the 
motion, (and none were except Robinson,) it was not error to 

overrule it, if error as to Robinson. 
3d. J. A. Robinson, Ed. Sharp, M. Wood, J. C. Shields, 
and D. B. Luckey (Shields and Luckey do not now complain) 
‘were served with citations and copies of the petition, by H. 
L. Spain, city marshal of Tyler, Smith county, Texas, the 
said defendants, as the return shows, being residents of ‘Tyler. 
It is contended, in the motion, that they were not served by 
a proper officer. 

In case of Burns v. Jones, 37 Tex., 50, we find this iden- 
tical question adjudicated. Jones et al. sued Burns et al., and 
the citation was served, by the town constable of La Grange, 


‘on Burns and wife. They, Burns and wife, moved to quash 


the return, on the ground that he was not the “constable 
of the county.” The overruling of the motion was reserved, 
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and assigned as error. The court say: “Service by any con- 
stable residing within the limits of the county, though he be 
elected or appointed to serve within a city, town, or village, 
is a sufficient compliance with the statute.’ 

If. «That the court erred in overruling the defendant’s 
plea in abatement, filed in this case.” 

To this we say: We suppose this assignment refers to the 
plea of J. A. Robinson to the jurisdiction of the court. 

1st. The plea to the jurisdiction of the person is a privilege, 
plea, and can only be plead by each defendant for himself, 
and not by one defendant for all others, he not answering as 
attorney for them. 

Then this plea did not present the question of privilege 
except as to J. A. Robinson. If it was error to disregard the 
plea, such error only extended to the case so far as related 
to him. 


Moore, Assocrate Justice. —We have been cited to no 
statute authorizing the service of process from the District 
Court by a town or city marshal because the sheriff may be 
a party to, or interested in, the suit or proceeding in which 
such process is issued. If the sheriff is disqualified from 
executing process, the duty otherwise incumbent upon him, 
when the service here in question was had, unquestionably 
devolved upon one of the constables appointed for each of the 
justices’ precincts of the county in which such sheriff resides, 
(Art. 5, sec. 21, Const. 1869; Paschal’s Dig., arts. 995, 1014; 
McClane v. Rogers, 42 Tex., 214.) 

It is insisted, by defendants in error, that service of a char- 
acter similar to that here complained of, has heretofore been 
held sufficient by this court. In support of this proposition, 
we are referred to the case of Burns v. Jones, 37 Tex., 50. 
The reporter, in his statement of this case, says: “The cita- 
tion was served upon the defendants by the town constable 
‘of the town of La Grange, and the defendants, Burns and 
wife, moved to quash the return, insisting that the officer was 
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not a ‘constable of the county.’ The overruling of this motion 
was reserved, and assigned as error.” The only reference 
made in the opinion of the court to this assignment, is con- 
tained in the following brief sentence: “Service by any con- 
stable residing within the limits of the county, though he be 
elected or appointed to serve within a city, town, or village, 
is a sufficient compliance with the statute.” 

Now, although we cannot certainly determine, either from 
the statement of the case by the reporter, or from the opinion 
of the court, the character of the officer by whom the citation 
was served, it is quite evident that it cannot, with any confi- 
dence, be asserted that the court intended to hold that process 
from the District Court issued to a constable might be prop- 
erly served by the marshal of a city, town, or village, which 
we must do to recognize this case as an authority in support 
of the proposition for which it is cited. 

While there are certain duties of a similar character which 
are to be performed by city, town, and village marshals, and 
constables, in their respective jurisdictions, there is certainly a 
marked difference in their character and functions. And we 
are not warranted in supposing that they have been otherwise 
regarded or referred to in the Constitution and laws, or in the 
opinions of our predecessors. And although it may not be 
strictly accurate to call or designate one of the constables of 
a county the “town constable,” yet, as the justice of the peace 
and constable for the precinct in which the county seat or court- 
house is situated, is not unfrequently referred to and spoken 
of as the constable or justice of the town where his court is 
held, we should rather infer that the objection upon which 
the court was passing was based upon an erroncous or defec- 
tive description or official designation of the officer by whom 
the citation was served, than that the citation was served by 
a municipal instead of a county officer. At all events, we do 
not feel at liberty to make, as it seems to us,so palpable a 
departure from the obvious purpose and plain language of 
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the Constitution in force when this citation or notice was 
served, as we should have to do if we should hold it valid. 

But it is insisted, by defendants in error, that if there was 
any defect in the service, such defect was waived by the vol- 
untary appearance of the parties making the objection. Or 
if not, still none of the plaintiffs in error, except Robinson, 
can now complain of the refusal of the court to quash the 
service. 

The first of these propositions, relied upon by defendants in 
error, has been directly passed upon and decided adversely to 
them by this court, and it need not, therefore, be now further 
considered. (Hagood v. Dial, 43 Tex., 625.) And if it was 
conceded that no exception to the service was properly taken 
by or for any of the parties but Robinson, it would in no way 
atfect the result of the case in this court on the present writ 
of error. ‘There can be but one final judgment in the case. 
‘The judgment as rendered in the District Court is an entirety, 
as to all of the parties against whom it is entered. It cannot 
be reversed and remanded as to some of the parties, and af- 
firmed as to others, as has been often held by the court. 

We are not prepared to say, on this record as presented to 
us, that the District Court of Anderson county had not juris- 
diction in the premises. If this proceeding should be regard- 
ed as an ordinary suit against the sheriff and his sureties for 
a breach of official duty, we agree with the counsel for plain- 
tiffs in error, that it should have been brought in the county 
in which they resided at the time it was instituted. But we 
are not warranted in saying, from the record as now before 
us, that it should have been, or was, thus treated or regarded 
by the parties or the court below. Throughout the original 
application, it is certainly denominated and called, by the par- 
ties instituting the proceeding, a motion. The language used 
by the draughtsman seems to indicate that it was intended as 
a proceeding under the statute authorizing a motion against 
the sheriff and his sureties for a breach of duty as therein 
charged. The citation or notice directed to the plaintiffs in 










































Rosrnson v. ScuMrpt. [Tyler Term, 





Opinion of the court. 





error, informs them that they are required to answer the “ mo- 
tion” exhibited against them, &c.; that the marshal by whom 
the service was made, calls the copy delivered to the parties 
served a “copy of the petition”; and that the application 
contains a full, or even “a prolix,” statement of the grounds 
upon which it is based, or, indeed, that it may have contained 
unnecessary averments, and asked a judgment beyond that 
to which the applicants were entitled by the statute, would 
seem of no great significance, when the applicants themselves 
were evidently seeking to, and supposed that they were, pro- 
ceeding under and in conformity to the statute. Whether 
this application was placed upon the motion docket, and dis- 
posed of with the dispatch consistent with the interest of the 
parties, and especially those who are required, it may be, to 
appear and answer a demand made against them in a distant 
county from that in which they reside, and where an ordinary 
suit could not have been brought against them, we do not feel 
now called upon to determine; and if we were, we are by no 
means sure we could do so in a very satisfactory manner, on 
the record as now presented. 

Where a summary proceeding of this character is author- 
“ized by statute, its reqyirements must unquestionably be 
strictly followed, as has been often held by this court. And 
if they are not, if action by the court is properly invoked in 
manner and time, the rights of the parties will be fully secured 
and protected. 

Treating this proceeding as a motion for the failure to levy 
an execution, we think it was properly made in the court from 
which the execution issued. Language precisely similar to 
that in the statute authorizing this motion, has been hereto- 
fore construed by this court, and held to authorize the motion 
in the county where the judgment on which the execution 
issued was rendered. This construction, as the court says, is 
in accord with what is believed to have been the long-settled 
practice and practical construction given the statute. (Gris- 
wold v, Chandler, 22 Tex., 637.) 
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The remaining errors discussed by counsel are not presented 
by the record in such a manner as to require notice from the 
court; and may, and properly will, not be presented on an- 
other trial in precisely the same light in whish they are now 
exhibited and discussed by counsel. It can, therefore, be of 
little service for us to express an opinion in reference to them. 
We will remark, however, that the defects in the charge of the 
court, and the alleged excess in the verdict of the jury, 
resulted, probably, more from the failure of the counsel of 
plaintiffs in error to ask such qualifying and explanatory in- 
structions as the law and facts would have warranted, or 
from their failure to introduce proper evidence to this end, 
rather than from any positive error in the court. For in- 
stance, while the statute (Paschal’s Dig., 3796) declares that 
if the sheriff fails to make a levy, when in his power so to do, 
being thereto required by the plaintiff, he shall pay to the 
plaintiff in execution the full amount of the debt, interest, 
and costs. We hardly suppose that the learned judge who 
presided on the trial of this motion, though holding, as it 
seems from his instructions to the jury, that proof of the fail- 
ure to levy the execution would render him and his sureties 
prima-facie liable for the full amount of the debt, interest, and 
cost, that he would not have further instructed the jury, if 
called for by the evidence, and so requested, that this liability, 
however, might be limited, by proof by the defendants that 
only a less amount could, in fact, have been realized by the 
levy. 

For the error of the court in overruling the motion to quash 
the service of the citation, or notice of the motion, the judg- 
ment is reversed, and the motion is remanded to the District 
Court. 

REVERSED AND REMANDED, 





fn 


oo 


<= 


Sr ees Ft. 








FREEMAN v. MOLONEY. [Tyler Term, 





Argument for the plaintiffs in error. 





W. P. Freeman & Co. v. W. H. anp M. J. Motoney. 


1. PLEADING—PRACTICE—PRACTICE IN SUPREME COURT—TRUSTS. 
—A brought suit against B and wife on a promissory note secured 
by deed of trust on land, and, the trustee being dead, prayed the 
court to appoint a trustee to execute the trust, and for judgment on 
the nete. Defendants, after a general denial, pleaded that the prop- 
erty conveyed in trust was a homestead when their deed was made, 
and that it still remained such; to which plea the court overruled 
exceptions filed by plaintiff. A judgment was rendered for plain- 
tiff, for the amount of the note; but neither in it nor in the charge, 
nor verdict, was any reference made to the trust; and the case was 
appealed, without statement of facts or bills of exception. In the 
judgment, the following recitation occurs: **‘ And now come the 
parties by their attorney; and thereupon the court refused to ap- 
point a trustee ; to which ruling of the court plaintiff excepts, and 
gives notice of appeal. Thereupon came a jury,” &.: Held— 

1.:The record failing to show that an issue had been settled, 
upon which the rights of the plaintiff to have a trustee appointed 
depended, there was no error in the court failing to appoint one. 

2. The plea setting up homestead rights will not be considered 
by the court, because, whether right or wrong, since it was waived 
or not relied on by either party at the trial, it became an imma- 
terial issue. 

3. Facts cannot be regarded as established when not incorpo- 
rated in the record, so as to enable the court to revise them as 
substantive parts of it. 

4. The Supreme Court will not decide upon questions arising 
upon an issue made by a plea, which plea, upon exceptions, is sus- 
tained, when the issue thus made is waived upon the trial, and not 
passed on by the jury. 





Error from Rains, Tried below before the Hon. Z. Nor- 
ton. 


C. Payne, for plaintiffs in error— Whether the question of 
homestead were material in deciding this case in the lower 
court or not, it seems the court treated it as material in over- 
ruling exceptions of plaintiffs to the answer of defendants that 
the court ought not to appoint a trustee, because the property 
conveyed in trust to the said Rushing was a part of the home- 
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stead, and hence no impropriety is perceived in an investiga- 
tion of the correctness of that ruling. 

But was the ruling of the court, refusing to appoint a trustee, 
erroneous? It is confidently believed it was, and that the 
court should have sustained plaintiffs’ exceptions to the plea 
of homestead. Plaintiffs’ petition and exhibits plainly showed 
that defendants had executed a deed of trust on the land 
mentioned, to W. P. Rushing, as trustee, which was properly 
acknowledged by Mrs. M. J. Maloney. 

The validity of the said deed in trust is not questioned by 
defendants. 

It is believed it was the duty of the judge, sitting as a court 
of chancery, when the trustee had departed this life without 
having carried out the objects of the trust, on proper applica- 
tion being made, to appoint a trustee, who might take the 
place and perform the duties of the deceased trustee. 

Counsel also discussed at length Sampson v. Williamson, 
6 Tex., 102, and Jordan v. Peak, 38 Tex., 429, on the power 
of the defendants in error to bind the homestead by trust 
deed. 


G. W. and Horace Chilton, for defendants in error, argued, 
that the court did not err in refusing to appoint a trustee to 
execute the trust, because the record failed to disclose that the 
deed of trust was offered in evidence, or that the death of the 
trustee was proved. 


J. J. Hill, also for defendants in error, argued, that when an 
error is committed by a ruling of the court on demurrer, un- 
less a general demurrer is sustained, it must be considered as 
waived, if the point be not saved by bill of exceptions; citing 
Powell on App. Pro., page 179, sec. 97; Mitchel v. McCabe, 
10 Ohio, 405; United States v. Boyd, 5 How. U. 8., 29-51; 
Sheppard v. Shelton, 34 Ala., 652; Wann v. MeGoon, 2 
Scam., (Ill.,) 74. He also discussed the power of the court to 
appoint a trustee to make sale of a homestead, which argu- 
ment, in view of the opinion, is omitted. 
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Roserts, Carer Justice.—The defendants, W. H. Malo- 
ney and M. J. Maloney, executed their joint and several 
promissory note to plaintiffs, W. P. Freeman & Co. To secure 
the payment of the said promissory note, the said defendants 
at the same time executed and delivered a deed in trust, 
or mortgage, conveying the property mentioned to W. P. 
Rushing in trust, and authorizing him, as trustee, in case of 
default in the payment of said promissory note at maturity, 
at any time thereafter, at the request of plaintiffs, to sell the 
said tract of land set out and described in plaintiff’s petition, 
at the court-house door in the town of Emory, Rains county; 
complying in all respects with the requirements of the law, in 
selling under execution out of the District Court, and to make 
the purchaser good and sufficient titles to the said land, and 
to receive the proceeds of the property thus sold, and to apply 
the same to the payment of said promissory note and interest 
thereon accrued. The said promissory note and deed of trust 
were executed on the 19th day of May, 1873; the promissory 
note due and payable six months after date, to wit, 19th day 
of November, 1873. 

In the meantime, as alleged in plaintiffs’ petition, the said 
trustee, W. P. Rushing, departed this life, without having in 
any wise carried out the object of said trust, by selling the 
said land and paying the said promissory note. 

After the maturity of the said promissory note, on, to wit, 
the 22d day of June, A. D. 1874, plaintiffs filed their petition 
in the District Court of Rains county, where the said land 
was situated, setting out the above facts, and praying the 
court to appoint a trustee in the place of said W. P. Rushing, 
trustee, deceased, to carry out the objects of the said deed in 
trust. To plaintiffs’ petition alleging the death of Rushing, 
the trustee, and praying the court to appoint a trustee to carry 
out the trust in place of W. P. Rushing, deceased, defendants 
pleaded that the tract of land conveyed in trust by W. H. 
Maloney and M. J. Maloney to W. P. Rushing, trustee, was 
a part of their homestead at the time they executed the said 
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deed in trust and at the time of filing the said plea, and that 
the said tract of land was not liable to be sold under the said 
deed of trust. To this plea, plaintiff demurred and excepted 
specially, because the said plea was immaterial. The court 
overruled demurrer and exceptions, and plaintiff then gave 
notice of appeal to the Supreme Court. The defendants had 
also pleaded a general denial of the facts in the plaintiffs’ 
petition. The case was continued at that term of the court, 
and came up for trial at a subsequent term. There are no 
statement of facts or bills of exception. The charge of the 
court, the verdict of the jury, and the judgment founded on 
it make no reference to anything in the case but the note, 
for the amount of which the judgment was rendered, except, 
in the entry of the judgment, it is recited as follows, to 
wit: “And now come the parties by their attorneys; there- 
upon the court refused to appoint a trustee; to which ruling 
of the court plaintiff excepts, and gives notice of appeal. 
Thereupon came a jury,” Xe. 

There was, then, at the trial, as exhibited by this record, no 
good ground for asking the court to appoint a trustee, be- 
cause no issue had then been settled upon which the right of 
plaintiff to have a trustee appointed by the court depended. 

It is true, the petition alleged grounds for it; but the 
defendants had filed a general denial, and specially pleaded 
that the mortgaged property was and is a homestead; and 
that plea had been sustained as a sufficient answer to the 
equitable relief asked in the petition for the appointment of 
a trustee, and the exceptions to it, as an immaterial plea, 
had been overruled. The petition did not admit, or by its 
terms or by its exhibits show, that the mortgaged property 
was a homestead. The existence of the mortgage and note 
on the part of the plaintiff, and of the fact of the property 
being a homestead on the part of the defendants, were facts 
to be proved by them respectively, in a legal way, in the 
ordinary course of the trial of the case, to settle the issues 
joined. 
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As the record stands here, in this court, there is no author- 
ity for saying that the plaintiff produced in court, or ever 
had, a mortgage, or that the defendants ever had a homestead, 
except from the allegations to that effect in their pleadings, 
all of which are either expressly or impliedly denied, so as to 
be put in issue. 

If the plaintiff, on the trial, produced in evidence no mort- 
gage such as that alleged by him, it was unnecessary for the 
defendants to prove that they had a homestead, or anything 
about it, whether their plea of homestead was good or bad, 
and it would, in that event, be an immaterial issue made by 
the parties. 

If the plaintiff had desired, as he certainly did, to test 
the sufficiency of the homestead plea, he should have pro- 
duced in evidence his mortgage; and then, if the defendants 
failed to prove that the property mortgaged was a homestead, 
plaintiff would have got his full relief; but if the defendants 
proved the facts of their homestead plea, the plaintiff had 
still full opportunity of testing the sufficiency of that plea, 
by excepting to the charge of the court instructing the jury 
how to find on that plea, or by excepting to any evidence 
offered by defendants in support of that plea, or by moving 
for a new trial and an arrest of the judgment on that plea, 
if it had been specially found against him, and by bringing 
up a statement of facts and bills of exception, so as to enable 
this court to revise the action of the District Court in said 
rulings; or if the court had refused to admit in evidence the 
mortgage, offered to establish the plaintiff’s allegations, as 
unnecessary, or for any other cause, the plaintiff might have 
excepted to the ruling, and thus have raised the question by 
bill of exceptions. 

Suppose that the court had decided against the plea, and 
sustained the exceptions to it, at the previous term, and that 
it had so appeared in this record, and plaintiff, on the trial, 
caused no issue to be submitted to the jury but the one on 
the note, and no other issue was found, and there was noth- 
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ing to show that any other evidence was adduced upon the 
trial but the note, (which is exactly the case as presented in 
this record,) would plaintiff have any right to complain that 
the court did not grant him the equitable relief prayed for, by 
the appointment of a trustee to execute the power in a mort- 
gage set up by him, but not given in evidence? Certainly 
not. Thus, it is obvious that the ruling of the court on the 
exceptions to the homestead plea is wholly immaterial, 
whether right or wrong, because it was made on a useless 
issue, that was waived, or never insisted on by either party 
on the trial, and never in fact tried at all, as the case is ex- 
hibited in this record now before us. 

It is highly probable that it was taken for granted, on the 
trial, by the parties and by the court, that plaintiff had a mort- 
gage, as alleged, and that the defendants’ mortgaged property 
was a homestead, as alleged; and upon that assumption, the 
court ruled that plaintiff was not entitled to have a trustee 
appointed, and proceeded to submit the issue to the jury on 
the note, upon which alone the jury found a verdict, upon 
which the judgment was rendered in favor of plaintiff, from 
which he has appealed to this court. 

This court cannot so take those facts for granted as estab- 
lished facts in this case, in the absence of their having been 
judicially ascertained, and so incorporated in the record as to 
enable the court to revise them as substantial parts of it. 
Therefore this court cannot determine that the court below 
committed any material error in this case by overruling the 
plaintiff’s exceptions to the defendants’ plea of homestead, at 
a former term, or in refusing to appoint a trustee at the time 
of the trial, which alone are the errors assigned by the plain- 
tiff to procure a reversal of his judgment. 

Those questions, not being properly presented in the record 
for revision, will not now be discussed, however readily this 
court might decide them under the principles settled by the 
previous decisions of this court. 

The real question presented by the record is,—Can this court 
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decide upon questions arising upon an issue made by a plea 
which, upon exceptions, is ruled by the court to be a good 
defense, which issue, upon the trial of the case, is waived, and 
not submitted to, and passed on by, the jury? We think not. 

There being no error assigned and presented on the record, 
so as to require a reversal, the judgment is affirmed. 


AFFIRMED. 








Mary A. Wootrork v. R. J. anp ANGELINA RICKETTs. 


1. HOMESTEAD—ABANDONMENT.—When the family have in fact re- 
moved from one house, or ‘* mansion house,”’ 
and taken up their permanent abode and place of residence in another 
house, upon a different place, if there be nothing connected with 
such removal to indicate that it was temporary, and not permanent, 
the presumption exists, in support of the title of one who has pur- 
chased the former homestead, that it was abandoned as a homestead. 

2. HOMESTEAD—ABANDONMENT.—When the object of a removal from 
a homestead is uncertain or equivocal, the cotemporaneous declara- 
tions of either husband or wife, if not inconsistent with, but calcu- 


and its adjoining land, 





lated to explain, the real import and purpose of such removal, would 
be entitled to much weight, especially if publicly made, and when in 
conformity with subsequent conduct. 

3. HOMESTEAD—ABANDONMENT.—But where there is an open and pal- 
pable abandonment of one home and a removal to another, and where 
every action of both the husband and wife, for a series of nine or ten 
years, indicated that their removal was intended to be permanent, 
the mere declarations of the wife, as against a purchaser who had in 
good faith purchased and paid for the former home, that she did not 
intend to abandon it, cannot, with any reason, be claimed as out- 
weighing the evidence of abandonment thus furnished by the acts 
of herself and husband. 


Apprat from Cherokee. Tried below before the Hon. R. 
S. Walker. 

This was an action of trespass to try title, instituted on the 
13th day of March, A. D. 1871, in the District Court of Cher- 
okee county, by R. J. Ricketts and his wife, Angelina Rick- 
etts, plaintiffs, against Mary A. Woolfolk, defendant, for the 
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recovery of fourteen acres of land, east of and adjacent to the 
town of Rusk. Plaintiffs, in their original petition, alleged 
joint ownership generally of the land sued for; but in their 
amended petition, filed October 10, 1876, they set up and 
claim the same ‘as their homestead, and the said Angelina 
Ricketts claimed the same as her separate property. 

Defendant, Mary A. Woolfolk, claims that she is the just, 
legal, and equitable owner and possessor of the land in con- 
troversy, by a bona-fide purchase for a valuable consideration, 
fully paid, without notice of the claim of plaintiffs, and spe- 
cially deraigns her title in her answer. Also, that plaintiffs 
had lost their homestead right by abandonment, and that the 
said Angelina Ricketts, by her acts and conduct, was estop- 
ped from setting up any claim to the land. 

At the October Term, A. D. 1876, a jury was waived and 
the cause submitted to the court, and judgment rendered for 
plaintiffs, for the land in controversy, from which defendant 
appealed. The facts in evidence were not materially different 
from those reported, on its former appeal, in 41 Tex., 359. 


Bonner & Whitaker, for appellant.—Our Supreme Court has 
fully recognized the doctrine of equitable estoppel in pais, as 
against married wonien. (Cravens v. Booth, 8 Tex., 243; 
O’Brien v. Hilburn, 9 Tex., 297; Crayton v. Munger, 9 Tex., 
286; Baily v. Trammell, 27 Tex., 327; Ryan v. Maxey, 43 
Tex., 196; Jones v. Taylor, 7 Tex., 249.) 

It is the privilege, and as much the duty, of the wife to have 
the schedule of her separate property recorded, as it is the 
duty of any other persons to have their title deeds recorded ; 
and certainly the policy of the law is the same in both cases. 
(Paschal’s Dig., arts. 4995-5000.) To hold that the object of 
the statute was only to favor the rights of the wife, by chang- 
ing the burden of proof from her to third persons, and thus 
virtually to protect her, when the Jaw was intended to protect 
these third persons against her secret claims, is simply to 
inistake the effect for the cause, and to lose sight both of the 
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law and the reason thereof. Indeed, it may be well doubted, 
whether said article 5000 of Paschal’s Digest, which makes 
the registry of the wife’s schedule conclusive evidence of her 
title, is not unconstitutional, under the doctrine of Curry v. 
Hinman, 11 IIl., 428-9, and Cooley’s Constitutional Limita- 
tions, 368-9, and authorities cited in notes. It would bea 
most monstrous doctrine, indeed, to permit her, in secret, to 
let her household goods go in payment of land, to have the 
deed taken in the name of the husband by onerous title and 
spread upon the public records, as in this case, and that years 
afterwards she could, as against a bona-fide purchaser for a 
valuable consideration, without any notice of her claim, re- 
cover it as her separate property. Even if the deed had been 
taken in her own name, by such onerous title, she could not, 
as against such purchaser, recover. (Cooke v. Bremond, 27 
Tex., 457.) Under the law and the facts of this case, the land, 
then, must be treated as community property. 

If. It is respectfully submitted, that Angelina Ricketts 
must fail to recover the land in controversy, both on the 
ground of abandonment of the same as a homestead, and 
equitable estoppel in pais. 

The pretended homestead rights of Mrs. Ricketts to this 
land, stand on no higher equity than the claim to it as sepa- 
rate property. There is a broad distinction between the rights 
of a surviving wife to demand a homestead out of the estate 
of her deceased husband, and her privilege to a homestead 
during his lifetime. The law determines the one; the acts 
of the parties, the other. Upon the death of the hushand, 
the law gives to the surviving wife a homestead out of the 
effects of the estate, in preference to general creditors; and 
this is the principle upon which the case of Reeves v. Petty, 
44 Tex., 249, was decided ; but while he is living, neither the 
Constitution nor the laws guarantee to her a homestead, but 
simply “the homestead,” if, in fact, there is one. This term 
has received a judicial interpretation by our Supreme Court. 
The homestead is “the place of the house.” “A man’s home- 
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stead must be his place of residence,—the place where lives.” 
(Philleo v. Smalley, 23 Tex., 502; H. & G. N. R. R. Co. v. 
Winter et al., 44 Tex., 597.) The purchasers of the prop- 
erty which at the time even is the homestead, are not bound 
to see that the proceeds are invested in another homestead. 
(Story’s Eq. Jur., secs. 1124-1135.) 

III. It is respectfully submitted, that in no event could the 
court below, under the law and evidence in this case, have 
decreed to the plaintiffs below more than a lifetime interest 
as a homestead in the land in controversy; and that it was 
error to adjudge to them the absolute fee. 

This brings us to the consideration of that very novel and 
interesting question,— What, in law, is the homestead estate 
of the wife in a community homestead ? 

As the fee can never be in abeyance, our statute has wisely 
placed it, as regards community property, during coverture 
in the husband, as the active manager of the connubial part- 
nership. (Paschal’s Dig., art. 4642.) In Jordan v. Peak, 
38 Tex., 439, in speaking of a community homestead, it is 
held, that the fee of the wife’s separate property is in her, 
but that the fee to the community is in the husband. He 
has the sole power of disposition of all the community proper- 
ty, with the single restriction as to the homestead ;—that he 
cannot alienate without the consent of the wife. If, how- 
ever, he should make deed to the community homestead with- 
out her consent, then what title passes to the purchaser? 
Our statute (Paschal’s Dig., art. 998) says “that all aliena- 
tions of real estate, made by any person purporting to pass 
or assure a greater right or estate than such person may law- 
fully pass or assure, shall operate as alienations of so much 
of the right and estates in such lands, tenements, or heredita- 
ments as such persons might lawfully convey.” Clearly, then, 
such a deed would pass all the title he had the right to con- 
vey, which, in such cases, would be the absolute fee, subject 
to the homestead privilege. As said in Allison v. Shilling, 
27 Tex., 455, “ The object of the Constitution, in this partic- 
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ular, is to secure the wife and family a home against the im- 
providence of the husband ;” and if this object is not defeated, 
neither the letter nor the spirit of the law is defeated. In 
Stewart v. Mackey, 16 Tex., 57, the court says: “ Were it 
not for the provision of the Constitution, that the owner of 
a homestead, if a married man, should not be at liberty to 
alienate the same, unless by consent of the wife, the husband 
would have the unquestionable power to dispose of it at 
pleasure. His right, his absolute right in the property, is 
not affected, but his power of alienation is restricted, and for 
the distinct and specific purpose of securing a homestead to 
the family. To effect this purpose, the wife, if living, must 
be consulted before the sale; and this for many reasons 
which might be enumerated, but especially that she might 
not be deprived of one homestead, without provision for 
the acquisition of another. The entire object of the law and 
the Constitution is to secure a homestead, and no infringe- 
ment upon the husband’s right of property, except such as 
may be necessary for the object designed, is intended by the 
law, or is to be presumed.” ‘The question in that case, was 
whether a mortgage, though ineffectual at the time of its 
execution, by reason of the property being then the home- 
stead, and hence not subject to forced sale, could be subse- 
quently enforced after this homestead had been abandoned 
and a new one acquired; and it was held that it could. As 
both the husband and wife were living in that, and also in 
the case now before the court, a different question is pre- 
sented from that in Reeves v. Petty, 44 Tex., 249. Counsel 
cited Doyle v. Coburn, 6 Allen, (Mass.,) 71; Atkinson ». 
Atkinson, 37 N. H., 484; Gee v. Moore, 14 Cal., 472. 

By section 52 of article 16 of the Constitution of 1876, it is 
clearly intended, not that the homestead interest, as a home- 
stead, shall descend and vest according to the laws of descent 
and distribution, but simply that the estate out of which the 
homestead interest is carved shall so descend ;—not to be 
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partitioned, however, until it ceases to be incumbered as a 
homestead. 

By whatever name, then, it may be designated, it seems 
beyond all question, that the wife’s interest in the homestead, 
as such, is simply a conditional life estate, and that this only, 
and not the absolute fee, could in any event have been 
adjudged to Mrs. Ricketts, much less could it have been 
adjudged to both husband and wife, as was done by the court 
below. For an elaborate and exhaustive article on this sub- 
ject, the honorable Supreme Court is referred to Central Law 
Journal, vol. 3, No. 20, 327, in which, among many of the 
authorities above cited, are the following others: Vasey v. 
Board of Trustees, 59 Ill., 188; Smith v. Provin, 4 Allen, 
516; White v. Rice, 5 Allen, 76; Woodbury v. Luddy, 14 
Allen, 1; Abbott v. Abbott, 97 Mass., 138; Swan v. Stephens, 
99 Mass., 7; Brettun v. Fox, 100 Mass., 235; Fletcher v. The 
State Capital Bank, 37 N. H1., 396; Gunnison v. Twitchel, 38 
N. H., 62; Horn v. Tufts, 39 N. H.,478; Meader v. Place, 43 
N. TH., 307; Bowman v. Norton, 16 Cal., 213; McQuade ». 
Whaley, 31 Cal., 528; Rich v. Tubbs, 41 Cal., 34; Kilgore 
», Beck, 40 Ga., 293; Blivins v. Johnson, 40 Ga., 297. 


E. W. Bush, for appellees.—The question involved is one 
of act and intention on the part of the wife, and not of the 
husband. The constitutional protection is intended for her 
benefit, very specially. She is no mere automaton or figure- 
head, nor the mere appendage to her husband, subsidiary to 
his will and subject to his directions. In respect to the ordi- 
nary community property, he isthe head and agent for the 
marital firm, or partnership. He is so alike in respect to the 
separate property of his wife, in the management of the same, 
and his consent is necessary to its sale and the validity of her 
contracts; and, on the other hand, she is fully his equal in 
respect to the alienation of the homestead, and her consent 
is not only essential, but indispensable; and, as claimed by 


_ appellant’s counsel, in brief, if they possess and own a home- 
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stead, and he alienates the fee without her consent, the pur- 
chaser can acquire no more than his right of property and 
what his marital relation enables him to convey; and the es 
tate of the purchaser, and his right to use and possess it, and 
the time when he may so use and possess it, would, we pre- 
sume, under the theory of appellant’s counsel, depend on 
whether it was community, or his own or her separate prop- 
erty; and, in the last case, they will hardly claim that ap- 
pellant would obtain any right, either in the present or the 
future. 

The court’s attention is called to the fact that the fourteen 
acres of land were purchased principally with the separate 
funds of the wife, and in no event did it become the separate 
property of the husband—the husband having paid some of 
the community funds towards the homestead. 

The constitutional protection given to the wife must be 
construed so that it shall have the effect designed, and that 
the husband, as it emphatically declares, shall not be at lib- 
erty to alienate her homestead without her consent. If he 
may alienate her homestead without her consent, and by sup 
plying her with another, (which was not done in this case,) 
in spite of-her objections and protests, then he is certainly 
at liberty to alienate without her consent, the language of 
the Constitution is in effect reversed, and its promised assur- 
ances not only vain, but made the sport of the husband’s 
will, in defiance of the fundamental law. 

The mode of conveyance by the wife of her separate prop- 
erty and of the homestead of the family, as prescribed by 
the act of 18th April, 1844, in furtherance of the organic 
law, requires her acknowledgment and private examination, 
&e. Now, so far as it relates to her separate property, in 
Berry v. Donley, 26 Tex., 737, (opinion by Mr. Justice Moore,) 
the court held that the signature of the wife to a conveyance, 
without a privy examination and acknowledgment, is a nul- 
lity ; that payment of the consideration by the purchaser does 
not strengthen his title; that the law charges the purchaser 
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with knowledge that the conveyance was invalid; and that 
if he is deceived or mistaken as to his title, it is through his 
own folly and neglect. Although the wife’s right to the home- 
stead is recognized by the Constitution, and the conditions for 
a valid conveyance or valid alienation of it by the husband 
are regulated by the same statute which I have referred to, 
this court has held that such acknowledgment is not neces- 
sary, nor that she should join in the conveyance of her rights 
to the homestead, provided she shall abandon it; (the most 
conclusive evidence of which being, as the court declares, 
the acquisition of another homestead;) but it must be clear, 
beyond a shadow of doubt, that she has so abandoned. And 
well may the court so declare, when the law requires that her 
intention shall be manifest, in so solemn a form, and by a 
mode so unequivocal as joining in the deed and being privily 
examined before an officer, to test the freedom of her choice 
and action in a case even where she expresses a willingness 
to, and actually does, sign the deed of conveyance.’ For my 
part, [do not perceive how the homestead right can be placed 
upon a ground less secure, or how the force of the statute 
can be less applicable to it, in requiring the wife’s acknowl- 
edgment, &c., than in case of conveyance of her separate 
property. 

Counsel, on the conveyance of separate property, cited 
Const. 1845, art. 6, sec. 22, Paschal’s Dig., 1003; Cross v. Ev- 
erts, 28 Tex., 532; Berry v. Donley, 26 Tex., 745. On the 
question of abandonment, he cited Gouhenant v. Cockrell, 20 
Tex., 96; Shepherd v. Cassiday, 20 Tex., 24; Mills v. Von 
Boskirk, 32 Tex., 360; Woolfolk v. Rickets, 41 Tex., 358; 
Story’s Confl. of Laws, sec. 47, 


Moore, Assoctate Justice.—A jury having been waived, 
the only question which it is necessary for us to consider in 
this case, is whether the judgment is warranted by the evi- 
dence, and the principles of law applicable thereto. 

After a careful examination of the record, and giving full 
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weight to every reasonable presumption which can be fairly 
urged in support of the conclusion of the court, we feel con- 
strained to say, that the evidence is, in our opinion, wholly 
insufficiént to authorize or maintain its judgment. As was 
said when this case was before us on a former appeal, (41 
Tex., 358,) it cannot be doubted the land sued for was the 
homestead of appellees in 1858, and so continued at least 
until their removal from it in 1860. But we think it equally 
evident, from the evidence in this record, that it had been 
abandoned as their homestead long before the institution of 
this suit. And, if necessary that we shall go so far, we should 
have no hesitancy in saying, that it is equally evident, from 
the evidence in the record, that it was abandoned as their 
homestead before its sale by appellee, R. J. Ricketts. As 
said in the case of the Houston and Great Northern Railroad 
Company v. Winter, (44 Tex., 597,) the language of the 
Constitution exempting the homestead of a family from 
forced sale, and restraining the husband from selling it with- 
out the consent of the wife, does not define “its qualities, 
attributes, or shape,” and, as we may add, its locality, further 
than is expressed in the use of the words, “homestead of a 
family not to exceed two hundred acres,” &c., “which seems 
to imply that it was something that would be known without 
further description.” The evident object and purpose of this 
constitutional provision, as well as the inherent nature and 
essential requisites of a homestead for a family, and the obvi- 
vious facts and circumstances manifest in the dedication of 
property to this purpose, were evidently supposed to be such 
as would plainly indicate the existence, as well as the partic- 
ular locality and extent, of the homestead, to all persons inter- - 
ested in having cognizance of it. While the provisions of 
the Constitution in regard to the homestead were designed 
for the protection and security of families, they certainly were 
not intended to enable either the cunning, or reckless and 
indifferent, to entrap, to their injury, those using due diligence 
in dealing with the head of the family, or to put it into the 
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power of such persons to make innocent parties pay the 
penalty of their fraud or ignorance. Nor doTI believe that 
there is the slightest danger that such consequences can 
result from the humane provisions of the Constitution in 
this particular, unless perverted and extended, by a strained 
aud unwarranted construction, beyond their obvious purpose 
and plain import. 

It is the homestead of the family to which the Constitution 
has reference. Now, while a family may own several differ- 
ent places of residence, certainly there cannot be, from the 
very nature of the thing, or in the sense of the Constitution, 
but one homestead at any particular time. And unquestion- 
ably, as a general rule, “a man’s homestead must be his place 
of residence,—the place where he lives.” (22 Tex., 502.) 
“The place of the house.” (44 Tex., 610.) When the family 
have distinctly and unequivocally removed from one home, 
or “mansion house,” and its adjoining land, and taken up 
their permanent abode and place of residence in another 
house, upon a different place, and where there is nothing con- 
nected with such removal and residence indicating that it is 
not intended to be permanent, certainly the presumption 
arises, if indeed the absolute conclusion is not warranted, in 
support of the title of one who has purchased it in good faith 
from the husband, that the place from which the family have 
gone is abandoned as their homestead. If .the object or 
purpose of the removal is uncertain or equivocal in its char- 
acter, no doubt the cotemporaneous declarations of either 
the husband or wife, if not inconsistent with, but tending to 
explain, the real import and purpose of such removal, would 
be entitled to much weight, and especially if openly and pub- 
licly made, and where their subsequent conduct is in conform- 
ity with such declarations. But, certainly, when there is an 
open and palpable abandonment of one home and a removal 
to another, and where every action of both the husband and 
wife, for a series of years, indicates that their removal from 
their old home was intended to be final and permanent, and 
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when their conduct—if we attribute to them a definite inten- 
tion—would be inconsistent with good faith and fair dealing, 
it would be most unreasonable to ask that the mere declara- 
tions of the wife, that she did not intend to abandon the old 
place as her homestead when she removed from it with her 
husband, and had never subsequently designed or consented 
to do so, should outweigh the contrary evidence furnished by 
the acts and conduct of herself and husband during the pe- 
riod of nine or ten years while residing elsewhere. Or if she 
entertained any such intention, that this would be of any 
effect, or could be regarded as sufficient to disprove the fact 
that in truth the old place had been abandoned as the home- 
stead of the family; or warrant its recovery by her and her 
husband, notwithstanding he had sold and been fully paid 
for it. 

The evidence upon which the case was submitted to the 


court not warranting the judgment in favor of appellees, it is 
reversed, and cause remanded. 


REVERSED AND REMANDED, 





J. B. Jounson v. E. A. Brovunt. 


1. STATEMENT OF FACTS—W AIVER—EVIDENCE— VERDICT —PRAC- 
TICE.—In the record of a cause pending on error, and attached to 
what purported to be a statement of facts, was the following agree- 
ment, signed by the counsel for plaintiff and defendant, viz.: ** It is 
hereby agreed that this statement of facts in this case may be filed 
as a part of the record in this case, and may be so treated and con- 
sidered by the Supreme ‘Court, without the approval of the presiding 
judge who tried the cause’’: Held— 

That such an agreement cannot supersede the necessity of the 
approval of the presiding judge, so as to entitle the agreed state- 
ment to be regarded and treated as would a statement of facts, 
made out and certified to in accordance with the statute. (Pas- 
chal’s Dig., 1490.) 
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2. CONFEDERATE MONEY—E VIDENCE—PRACTICE—VERDICT—JUDI- 
CIAL KNOWLEDGE.—The plaintiff below brought suit February, 
1871, upon a note for two thousand dollars, executed March, 1863, 
and due twelve months after date. The defendant pleaded that the 
note was given for a slave, and that it was intended by the parties 
to be paid in Confederate currency, ** which, at the time of giving 
the note, was of but little value,”’ and which, at the maturity of the 
note, was worth ‘‘ five dollars in specie for one hundred dollars in 
Confederate currency.”’ ‘To this plea there was a general exception, 
not ruled on by the court. On the trial, the plaintiff excepted to 
evidence offered to show the value of Confederate paper when the 
note matured, which was overruled. The jury were instructed to 
return a verdict, if they found the note was payable in Confederate 
money, for its value at maturity. They found, by their verdict, for 
plaintiff, and that the note was ‘** contracted to be paid in Confede- 
rate money,”’ which was worth ‘*twenty for one at the time of the 
maturity of the note’’: Held— 

1, It was competent for the defendant to plead and prove that 
the amount specified in the note was contracted to be paid in Con- 
federate currency, so as to show the true meaning of the word 
** dollars,’’ as used in the note. 





2. The charge of the court, though not as specific as the special 
plea, or the verdict of the jury, cannot be objected to as too indefi- 
nite ; the wording of the verdict, which found that the note ** was 
contracted to be paid in Confederate money,’’ shows that the jury 
was not misled by the generality of the charge, to defendant’s 
injury. 

3. In the absence of a statement of facts, it must be presumed 
the evidence was sufficient to authorize the jury to find the truth 
of the allegations as they did. 

4. The objection that the jury did not estimate the value of 
Confederate money at the date of the execution of the note, can- 
not be heard, when raised for the first time in the case, in the 
Supreme Court, since it does not go to the foundation of the 
action. 

5. The time at which the value of the Confederate currency 
should have been estimated was the date of the execution of the 
note. The defendant’s plea presented a good defense to part of 
the amount sued for, although it mentioned a wrong date at which 
it was proper to estimate the value of Confederate money; but 
the plaintiff acquiesced in this as a question of pleading, by not 
insisting upon his exception, or alleging or offering to prove its 
value at a different date; and the error is not one for which a re- 
versal can be claimed, since there is nothing in the record to show 
that the plaintiff was prejudiced by the estimated value, and the 
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court will not judicially know the value of Confederate paper at 
any specified time. 

6. An error, to be material, so as to require the reversal of a 
judgment, must be one that has not been waived, and that is pre- 
judicial to the party complaining. 


Error from San Augustine. Tried below before the Hon. 
George Lane. 


Rufus Price, for plaintiff in error, cited Thorington ». 
Smith, 8 Wall., 1; Mathews v. Rucker, 41 Tex., 636; Becht 
v. Martin, 87 Tex., 730; Hamilton v. Pleasants, 31 Tex., 638; 
8 Tex., 185, 136; Roberts v. Short, 1 Tex., 373; Chambers v 
Bonner, 33 Tex., 511; Diltz v. Sadler, 37 Tex., 137. 


[No briefs for defendant in error have reached reporters.] 


Roserts, Cuter Justice.—There is in the transcript of the 
record that which purports to be a statement of facts, signed 
by counsel of both parties, though not approved by the pre- 
siding judge. There is subscribed to said statement an agree- 
ment, as follows: 

“Tt is hereby agreed that this statement of facts in this 
case may be filed as a part of the record in this case, and 
may be so treated and considered by the Supreme Court, 
without the approval of the presiding judge who tried the 
case. (Signed) Rvrus Price, for Pf, 

Wa. W. Wattace, for Def’t.” 

Such an agreement cannot supersede the necessity of the 
approval of the presiding judge, so as to entitle the agreed 
statement to be treated and considered by this court as a 
statement of facts in this case, as required by the statute. 

The statute prescribes, that “if the parties or their attor- 
neys agree as to the facts given in evidence, they shall sign 
and seal the same, and submit it to the judge for approval 
and signature, who shall also sign it, and the statement so 
made shall be filed as a part of the record of the cause.” 
(Paschal’s Dig., art. 1490.) 
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This agreed statement was filed in the District Court nearly 
two years after the trial and judgment in the case. 

That such an agreed statement, so filed, will not be consid- 
ered as a part of the record in deciding the case, was deter- 
mined by this court in the case of Sheldon v. Boyce, in which 
there was just such an agreed statement, and an agreement 
for a waiver of the approval of the judge, filed after the 
term of the court in which the case was tried, as in this case. 
(Sheldon v. Boyce, 20 Tex., 828.) 

It has been uniformly held, by this court, that the signa- 
ture of the presiding judge, in such way as to indicate his 
approval of the statement of facts, was absolutely necessary. 
(Walker v. McNeils, Dallam, 541; Tardiff v. The State, 23 
Tex., 170; Witten v. Poindexter, 25 Tex. Supp., 378 ; Johnson 
v. The State, 29 Tex., 492; Frost v. Frost, 45 Tex., 338-339 ; 
Keef v. The State, 44 Tex., 582.) 

Many other cases might be referred to, more or less appli- 
cable to the point in question, all in harmony with those cited. 
The cases have been cited, not because there has ever been 
any doubt or difference of opinion in this court upon the ques- 
tion, but to prevent, if possible, its recurrence, to the injury 
of the parties in future. ’ 

It may be announced, as a general rule, that, in the ab- 
sence of a statement of facts in the record, this court will 
presume that the evidence adduced on the trial was sufficient 
to sustain the verdict of the jury. (Duffield v. Bodine, 2 Tex., 
292.) It is unnecessary to cite further authority for decision 
so often repeated and acted on in this court. 

This leaves for consideration the charge of the court, the 
exceptions to the evidence admitted by the court and offered 
by the defendant below, and the verdict of the jury, as being 
contrary to law, which are assigned as errors by the plaintiff 
in error. 

The plaintiff below brought suit 26th January, 1871, upon 
a note for $2,000, executed by the defendant 3d March, 1863, 
due twelve months after its date. 
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The defendant filed a general denial and special plea, to 
the effect that said note was given for a slave named Bob, 
at an administrator’s sale; that said slave was sold for Con- 
federate paper or currency, and that it was intended by the 
parties to be paid in such paper or currency, which, at the 
time of giving the note, was of little value, and on the 3d of 
March, 1864, when the note became due, it was worth “ about 
$5 in specie to $100 of Confederate currency or paper.” 

To this plea there was a general exception, not ruled on 
by the court. The plaintiff below excepted to the evidence 
offered by the defendant to prove that the note was executed 
to be paid in Confederate currency, and to prove its value in 
specie on the 3d of March, 1864, at the time of the maturity 
of the note, upon the ground that “parol testimony could 
not be introduced to vary, alter, or change a written con- 
tract”; which exception was overruled, and the evidence 
was admitted. 

In the charge of the court on this special plea, the jury 
were instructed, that if they find that, by the intention of the 
parties, said note was payable in Confederate money, they 
must find for plaintiff the value of said money, as proved at 
the maturity of tue note, with interest at eight per cent. 

There was no additional instruction asked or given upon 
this issue. 

The verdict of the jury is as follows: 

“We, the jury, find for plaintiff the debt contracted in 
Confederate money, rating twenty for one, at the time of 
maturity of note, with eight per cent. interest from date of 
maturity.” Upon this verdict, a judgment was rendered for 
$100, with eight per cent. per annum interest from the date 
of the maturity of the note, 3d of March, 1864, together with 
costs of suit. 

This verdict of the jury was a finding fo the plaintiff on 
the note as to its validity as a debt due froin defendant to 
the plaintiff. ‘To that, of course, the plaintiff does not ob- 
ject. 
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It was a finding for defendant, in accordance, substan- 
tially, with his special plea, that the debt was contracted to 
be paid in Confederate currency. 

It was competent for the defendant to plead and prove 
that the amount of the note was contracted to be paid in 
Confederate paper or currency, so as to show the true mean- 
ing of the word “ dollars,” as it was used by the parties in 
the execution of the note, and by them intended to have 
effect as an obligation. (Mathews v. Rucker, 41 Tex., 636; 
Thorington v. Smith, 8 Wall., 1.) 

The charge of the court conveyed the general idea cor- 
rectly, without being as specific as the allegation in the spe- 
cial plea imported, or as specific as the response of the jury, 
which shows that they understood that they must be satisfied, 
from the evidence, that the parties had contracted, in mak- 
ing the note, that the debt was to be paid in Confederate 
currency. 

If the defendant had apprehended that the charge upon 
that point was too indefinite, by which the jury would not 
fully understand what was exactly their duty in coming to a 
conclusion upon it, the defendant should have asked a charge 
to be given by the court more fully and definitely in accord- 
ance with the allegations in the special plea, the exceptions 
to which had been waived by not being insisted on by the 
plaintiff. But the wording in the verdict, that the note was 
“contracted to be paid in Confederate money,” shows that 
the jury was not misled by the generality of the charge of 
the court on that point, to the injury of the defendant. 

In passing upon the charge upon this point, we can only 
look to the allegations of the special plea, and that part of 
the verdict in response to them, because there is no state- 
ment of facts; and, for the same reason, we must presume 
that the evidence was sufficient to authorize the jury to find 
the truth of said allegations as they did. (Bast v. Alford, 22 
Tex., 399.) Again, the verdict of the jury finds for the 
plaintiff an amount equal to the value of Confederate money 
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at the maturity of the note, which was twelve months after 
the date of its execution. 

It is now contended, that if the note was contracted to be 
paid in Confederate money, and the jury so found, they 
should have estimated its value at the date of the execu- 
tion of the note, and that, therefore, the verdict, in that 
particular, is not according to law, and that the court erred 
in admitting the evidence excepted to for the purpose of 
proving its value at the time of the maturity of the note. 
This question was not raised or presented by the defendant in 
the court below, either in exceptions to the answer, or to the 
evidence, or to the charge, or on the motion for a new trial. 

To be raised for the first time in this court, it must go to 
the foundation of the defense. It has often been held, that 
a verdict cannot be sustained, when founded upon an answer 
that presents no defense to the action whicn has been sus- 
tained by the evidence. (Borden et. al. v. Houston, 2 Tex., 
614, 615; Lucketts v. Townsend, 3 Tex., 133; Patterson »¢. 
Goodrich, 3 Tex., 331; Ford v. Taggart, 4 Tex., 492.) 

That, however, cannot be said of the defense in this case, 
when the special plea upon which the verdict is founded is 
properly considered. 

When the plaintiff brought this suit, in 1871, upon the 
note set out in the petition, and prayed for a judgment for 
the two thousand dollars therein specified, with interest, there 
Was a necessary implication in what was set out in that peti- 
tion, tantamount, in effect, to a direct and express allegation 
on the part of the plaintiff, that the two thousand dollars 
promised in the note and demanded by the suit were two 
thousand dollars in the legal-tender currency of the State of 
Texas at the time the suit was brought. 

The defendant, in effect, denied that allegation by the affir- 
mative allegation in the special plea, that the slave was sold 
for Confederate paper or currency, and that the note was exe- 
cuted to secure the payment of it in such currency as intended 
by the parties to it. 
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The further allegation in said plea, that said money was 
worth five dollars in specie for one hundred in Confederate 
currency at the maturity of the note, was an admission of an 
obligation, by virtue of said note, to pay, according to such 
valuation at said time, the amount due in the legal-tender 
currency of the country. It has been held, that the time at 
which its value should be estimated is the date of the execu- 
tion of the note. (Mathews v. Rucker, 41 Tex., 636.) The 
leading object of that allegation was to put in issue the fact 
that Confederate money was worth less than-the money plain- 
tiff was suing for, in the proportion of twenty to one. 

The plea, then, presented a good defense to part of the 
amount for which a recovery was sought, although it may 
have mentioned a wrong date at which it was proper to esti- 
mate the value of Confederate money, as a means of ascer- 
taining the amount in good money that the promise in the 
note was worth. (Lodges v. Longcope, 23 Tex., 155; Carson 
v. Russell, 26 Tex., 457.) The plaintiff acquiesced in this, as 
a question of pleading, by not insisting upon jhis exception, or 
alleging its value at a different time. He acquiesced in it, 
also, by not offering evidence to prove a greater value at a 
different time. His exception to the evidence offered to 
prove the value had no reference to the time at which it was 
offered to be proved, and the evidence offered was in accord- 
ance with the only allegation in the pleadings on that subject. 
(Hagerty v. Scott, 10 Tex., 533; McCarty v. Wood, 42 Tex., 
39.) He was, therefore, in no situation to object to the charge 
of the court, directing the jury to find its value at that time, 
the value not being alleged or proved at any other date. 

There is nothing in the record to show that the plaintiff 
has been prejudiced by the value of Confederate money being 
estimated at that time by the jury in accordance with the 
pleadings and charge of the court; for this court cannot ju- 
dicially take notice that it was worth more at the execution 
than at the maturity of the note. 

An error, to be material, so as to require a reversal of a 
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judgment, must be one that has not been waived, and that is 
prejudicial to the party complaining of it. We find none 
such in this case. (Davis v. Calhoun, 41 Tex., 554.) - 


AFFIRMED, 





Davip Yancy Et AL. v. W. C. Batre (NEXT FRIEND) ET AL, 


COMMUNITY PROPERTY—IMPROVEMENTS—LIABILITY OF HEIR.—G 
and his wife, F, owned as community property a tract of land, 
which, in 1862, and after the death of F, was sold by Gto Y. Ina 
suit brought to establish title, and for partition by the heirs of F, 
through their next friend, against Y, and others claiming under 
him, the defendants pleaded that Y was a purchaser in good faith, 
who had paid for the land, and suggested under the statute valuable 
improvements made in good faith. They also relied as a defense on 
the fact that the plaintiffs had inherited from their father, G, who 
died in 1864, assets in excess of their interests in the land, and that 
they were thereby precluded from recovering, by reason of their 
father’s warranty, until they had refunded to Y one-half of the 
purchase-money, with interest: Held— 

1. In the absence of facts establishing an equitable defense, the 
heirs of F were entitled to recover one-half of the land acquired 
as community property during the marriage of G and F, and 
which had not been sold by G before the death of F. 

2. The statute authorizing the defendants to recover pay for 
their improvements (Paschal’s Dig., 5300) does not apply in this 
case, as it would where the plaintiff recovers the entire tract of 
land. That statute was designed to protect the defendants from 
losing their improvements without compensation, but does not 
entitle them to pay for their improvements while retaining them 
on partition of the land. Neither was the statute designed to give 
defendants the right to object that the land should be so divided, 
if practicable, as to give to them the part they had improved. 

3. The case. being submitted to the jury on special issues, it was 
proper to instruct them to find, not only what estate of their 

mother the, plaintiffs had inherited, but what portion of it had 

been received by them. 

4. The responsibility of the heir for the debt or covenant of the 
ancestor, is to be measured; not by the amount of the ancestor’s 
estate which vested in him, but by. the amount actually received. 

5. At common law, the liability of the heir did not exceed the 
lands inherited. 
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Appr from Titus. Tried below before the Hon. James 
H. Rogers. 

July 2, 1873, Mary A. Grigg, Richard B. Grigg, and John 
H. Grigg, by W. C. Batte, their next friend, brought suit in 
the District Court of Titus county against David Yancy, Sr., 
W. H. C. Yaney, David Yancy, Jr., and L. W. Yancey, for 
one half interest in a tract of 1,000 acres of land claimed by 
the defendants. 

The plaintiffs alleged, substantially, that they were the only 
children of H. C. Grigg and his wife, Mary A. Grigg, who 
intermarried in 1850; that on August 23, 1851, said H. C. 
Grigg bought and acquired title in the land sued for; that 
they immediately moved upon the place, and occupied it as 
their homestead ; that they made large and valuable improve- 
ments thereon, a farm of 300 acres, dwellings, cotton -gins, 
&e.; that in 1858, Mary A. Grigg, mother of plaintiffs, died 
intestate; that a large quantity of community property pass- 
ed into the hands of the surviving husband, and that the 
community was not indebted; that in 1859, H. C. Grigg 
married a second time, and continued to reside upon said 
land until January 22, 1862, when he, joined by his second 
wife, sold the said tract to the defendant David Yancy, for 
$4,750; that from that date said David Yancy and the other 
defendants had ocennied the same, claiming the whole tract, 
taking and using the rents, &c.; that plaintiffs had never re- 
ceived anything from the estate of their mother. 

Prayer was for partition, and for damages in rents for half 
the said property. 

The defendants pleaded not guilty; purchase and payment 
of purchase-money in good faith from H. C. Grigg, in pos- 
session, and having the legal title; suggested good faith and 
permanent improvements; specially pleaded that plaintiffs 
inherited property from their father largely in excess of the 
community interest of their mother in the land sued for, 
claiming protection of the warranty by the father in his deed 
executed 22d of January, 1862, to defendant David Yancey, Sr. 
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In replication, plaintiffs alleged that they had received no 
assets from their father’s estate, and that the consideration 
paid their father for the land was in Confederate money. 

The testimony adduced by the plaintiffs was as follows: 

1. Deed by W. C. Batte to H. C. Grigg, of date August 
23, 1851, for the land in controversy, in consideration of 
$1,500 recited as paid. 

2. Deed from H. C. Grigg and his wife, Rebecca V. Grigg, 
to David Yancy for the same land, of date January 22, 1862, 
in consideration of $4,750 recited as paid. Deed with cove- 
nant of general warranty. 

3. W. C. Latte testified that the plaintiffs, Mary A., Rich- 
ard B., and John I. Grigg, are the only children of H. C. 
Grigg, deceased, and also the only children of Mary A. 
Grigg, the first wife of H. C. Grigg; and that they are the 
children of the first coverture of H. C. and Mary A. Grigg; 
that said Mary A. Grigg was a Miss Tucker, and that after 
their marriage, in 1851, and after they had permanently set- 
tled in Texas, the said H. C. Grigg purchased of witness the 
tract of land in controversy at the price of $1,500, said land 
being then unimproved; that Grigg and his first wife and 
one of the plaintiffs, then an infant, immediately entered 
upon said land, and occupied it as their homestead; made 
large, permanent, and valuable improvements thereon, to 
wit, a two-story framed dwelling-house, well finished, kitchen 
and necessary out-houses, and tenement houses for slaves, 
stables, cribs, &c., a farm of 300 acres, cleared, fenced, and 
in cultivation ; that said Grigg and his first wife continued to 
reside on and use said place as their homestead—the other 
two plaintiffs being born on it—until August, 1858, when 
said Mary A. Grigg, mother of plaintiffs, died on the place ; 
that long before her death the fifteen hundred dollars pur- 
chase-money of the place had been fully paid off and dis- 
charged to witness by said H. C. Grigg. 

After the death of said Mary A., the mother of plaintiff, 
said H. C. Grigg and his children (the plaintiffs) continued to 














1877.} Yancy v. Batre. 49 





Statement of the case 





reside on said place as their only home; that in 1859, about a 
year after said Mary A. died, H. C. Grigg went on a visit to 
Virginia, (borrowing money to go on,) and there married his 
second wife, Rebecca V. Grigg, and he brought her to his 
said home in Texas, where they and his three minor children 
resided as their home until January, 1862, when he and his 
said second wife made a deed for the place to the defendant 
David Yancy. Soon afterwards, H. C. Grigg left the State as 
a soldier, and in the year 1863 he died in Mississippi. He left 
no children by the second marriage. Plaintiffs, at his death, 
were left in charge of their step-mother, who took them to 
Virginia, the fall of 1863. The widow and one of the plain- 
tiffs are still in Virginia; the other two have returned to 
Texas, and have been living at witness’ house. The oldest is 
a confirmed invalid, and none of them have any means of 
support whatever, except that furnished by the charity of 
their friends. They (nor any of them) have not received any- 
thing from the estate of either parent. 

David Yancy paid for the place after Grigg left the State 
to go to the war, and paid in Confederate money to the wile, 
R. V. Grigg. 

There was no administration on the estate of Mary A. 
Grigg, and none on that of H. C. Grigg, until after the war 
was ended. 

When Mary A. Grigg died, the estate of herself and said 
Hf. C. Grigg was solvent, and free of debt. After his first 
wife died, Hl. C. Grigg became rapidly involved in debt; 
borrowed large sums of money; expended a great deal in his 
visit to Virginia, and otherwise. In 1859 and 1860, he por- 
rowed of witness, and others, large sums, the amount of which 
witness cannot state. 

When H. C. Grigg died, there was no estate of the second 
community ; and his whole estate, both separate and commu- 
nity, of both marriages, was insufficient to pay his outstanding 
indebtedness. 

A portion of the money paid by defendant Yancy to Mrs. 
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Grigg, as much as $3,000, as witness is perfectly cognizant, 
was used by her to pay debts of her husband, incurred in 1859 
and 1860; only $400 or $500 thereof were taken by her to 
pay her expenses, and the expenses of plaintiffs, in traveling 
to Virginia. 

No inventory or appraisement of the first community estate 
was ever filed. 

After H. OC. Grigg went to the army, and at the time of his 
death, his estate was going rapidly to waste. Tis family lived 
at a place on White Oak as their home. The stock, carried 
there from the old place, consisting of cattle, hogs, &e., soon 
i died, and became lost. The crops were wholly used to main- 
tain the place, except 30 bales of cotton, which witness took 
possession of, at the close of the war, to save it from destrue- 
i tion. Said cotton was applied, in part, to the payment of just 
| debts of said H. C. Grigg. It brought 17 cents per pound, 
and did not pay the entire indebtedness of the estate, which 
is still in debt. There are no assets of the estate, except the 
place on White Oak, the second homestead, which is subject 
to overflow, and not worth paying taxes on. 

Cross-examined: Witness stated there were three negroes 
on hand at H. C. Grigg’s death, his separate property; seven 
or eight received by his first wife, and five or six by his sec- 
ond wife. Five were men, one a common plantation black- 
smith. The average value of the men was $1,000 each; the 
average of the rest, $200 each. Witness could not estimate 
the amount of debts owed by Grigg at-his death. "Witness 
pail debts to Darley, to Ilays, and to others; could not tell 











how much. The horses and mules on hand were worth $60 
or $70 each, and cattle $5 per head. 
| Administration was opened on the estate in 1868. Oath 
and bond were filed by W. P. McLean, as administrator, An 
| account for $200 was probated, which is still tinpaid. 
Plaintiffs closed. 
David Yancy, one of the defendants, testified that he came 
to Texas, in January, 1862, in search of a home. Was a 
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stranger in the country. H. C. Grigg, learning his business, 
offered to sell him the land in controversy. Ie examined 
the premises. Was at Grigg’s house; saw his wife and chil- 
dren there. Agreed to buy at $4,750. Grigg and wife ex- 
ecuted the deed to witness for the land (the same read in 
evidence by the plaintiffs). 

Witness believed he was getting a good title, and did not 
know at the time of his purchase that Grigg had ever had 
any other wife than the one he then had, and never heard of 
it until some time afterwards, Witness entered upon the land 
in controversy at the time of purchase, and made his first 
crop that year. The purchase was made in good faith. The 
witness testified as to the improvements made by him and 
by the other defendants, who held by purchase under him, 
and as to the value of said improvements, &c. 

Witness paid $4,000 of the purchase-money in the spring 
of 1862, and the remainder ($750) in the summer following. 
The land without improvement was worth from one to two 
dollars per acre. 

David Yancy, Jr., testified in substance as did the former 
witness, 

The defendants read in evidence an extract from plaintiffs’ 
petition, as follows: “The said H. C. Grigg died in the year 
1863, leaving his said children in charge of their said mother- 
in-law, who, having no children by said H. C. Grigg, aban- 
doned the State of Texas, and now resides in the State of 
Virginia. Petitioners further show, that at the time of the 
death of the said H. C. Grigg, as above described, he had 
several slaves, and horses, mules, teams, wagons, cattle, hogs, 
provisions, corn, and some fifty or sixty bales of cotton, and 
many other articles of personal property, all of which were 
left in this State.” 

W. P. McLean testified that he had done nothing as ad- 
ministrator of H. C. Grigg but to quality and give bond. He 
filed no inventory, collected nothing, nor did he attempt to 
do so. He paid no debts. <A claim of one or two hundred 
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dollars had been probated, which is still unpaid. He had 
never paid tax on the land. 

I. C. Sherry, clerk of the District Court, produced the 
record of the administration by McLean. It showed that he 
took the oath and gave bond as administrator of Grigg’s es- 
tate in 1868. No inventory or appraisement appeared of 
record. 

Defendants then read, from the records in the District 
Court of Titus county, a decree, in which William C. Batte 
was plaintiff, ». W. M. Witt ef al. defendants, v. W. P. Mc- 
Lean, administrator of I. C. Grigg, intervenor, of date De- 
cember 10, 1870, in which it was adjudged— 

1. McLean, as administrator of Grigg, do make, execute, 
and deliver to said Witt a good and suflicient deed of convey- 
ance to certain lands described in the pleadings in said case. 

2. That said McLean, as administrator of Grigg, recover 
of the defendant Witt the sum of $2,221.45 in gold and 
silver coin, principal and interest. 

3. Enforcing the vendor’s lien for said sum on 320 acres 
of land, (described,) and ordering sale. 

4, Awarding to Batte, vendor of Grigg, judgment against 
McLean for said sum, directing McLean to pay over the 
same, when collected, to Batte, less costs over expenses. 

The defendant closed. 

In rebuttal, plaintiffs introduced N. C. Lindsay, who testi- 
fied that in 1862, a very short time after defendant David 
Yancy, Sr., took possession of the place, and before he had 
placed any improvements thereon, witness, while riding with 
David Yancy, Sr., one of the defendants, informed him that 
“the plaintiffs were children of a former wife of H. C. Grigg, 
and if he didn’t mind, he had bought a lawsuit.” Plaintiffs 
read their whole petition in evidence, explanatory of the ex- 
tract read by the defendants. 

Special issues were submitted to the jury; which issues, 
and the responses thereto by the jury, are sufficiently shown 
in the opinion. 
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The verdict, however, found substantially for the plaintifts, 
and that defendants, as possessors in good faith, were entitled 
to pay for improvements; finding value, &c. 

The court rendered judgment for plaintiffs for half of the 
tract of land described in the petition, awarding partition ; 
appointed commissioners to make partition; ordered the 
commissioners, in making partition, to set apart, if possible, 
to each of the defendants, his improvements; directing the 
commissioners, in the event partition could not be so made, 
to report the facts to the court, for further action. 

Motion for new trial was overruled, and defendants ap- 
pealed. The errors assigned are discussed in the opinion 


J. D. McAdoo and Culberson & Armistead, for appellants.— 
The findings of the jury were, that the appellants purchased 
and paid for the whole of the one thousand acres of Jand in 
controversy in good faith, and put, in good faith, very valu- 
able improvements thereon, largely in excess of the value of 
rents. They also found, that a very large amount of property 
of the father of plaintiffs was on hand (never administered) 
at the time of his death; that this property went into the 
hands of their friends who had care of them, and became 
squandered and lost by the fortunes of the war. 

We hold— 

I. That the statute on the subject of the right to recover 
value of improvements in good faith, applies as well to a case 
like this, where a plaintiff recovers a part of the land (a joint, 
undivided interest) by reason of a secret equitable title, as to 
a case where the whole land is reeovered. Certainly, the law 
does not design to leave a party who is ousted of the right to 
a part of the land, under a-greater disadvantage than one 
whose whole title fails. And yet the court below so treated 
the appellants in this case. “his case was treated in the 
decree as a suit merely for partition. Of what value were 
the findings of the jury as to value of improvements, if they 
were to be ignored in the decree? If the purchase and im- 
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provement be in good faith, then the defendant in no way 
shall be disturbed in his possession until the value of his im- 
provement be paid. (Paschal’s Dig., art. 5500.) 

If. The court erred ir submitting the twenty-first special 
issue, and in the decree under it. That issue was doubtless 
understood by the jury to be an inquiry as to whether the 
appellees, (little children,) at the death of the father, took 
actual personal possession of his estate, and hence found that 
they had received nothing. Is not the possession of the 
natural guardian and next friend of minors, the possession, 


I 
in a legal sense, of the minors themselves? Should not the 





jury have been instructed what constituted possession ? 

It certainly cannot be maintained, that in order for a pur- 
chaser trom the ancestor, with warranty, to require the heir 
to account, before he recovers, for the value of a homestead 
and other lands attached, and a number of’ slaves and other 
property on hand, while the heir, a minor, lives on the place 
where all the property is, simply because, before the war- 
rantee fails, the property so inherited is squandered or de- 
stroyed by the fortunes of war years afterwards. The appellees 
inherited; the property was on hand; it was in possession of 
those who had personal care of them; and it was their mis- 
fortune, and not the fault of the appellants, if this property 
was lost, before their father’s warrantee failed. 

Such an equity as is shown ly the testimony and the find- 
ings of the jury in this case, cannot certainly sustain the de- 
cree rendered in the cause. 





George T. Todd, for appellee.—Half the property vested 
eo instanti in plaintiffs. (Wilkinson v. Wilkinson, 20 Tex., 
. 244; Walker v. Young, 37 Tex., 519; Wright v. McGinty, 
| 87 Tex., 733.) 

The court will take judicial notice of the manumission of 
. the slaves, by war. Plaintiffs might be held to account for 
what they received from their father’s estate; and unless 
they had received from him enough to reimburse them in 
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full for their interest inherited from their mother, they are 
entitled to recover. (Burleson v. Burleson, 28 Tex., 383; 
Walker v. Howard, 34 Tex., 513.) 

Here plaintiffs have shown that they absolutely received 
nothing from their father’s estate, and that all said estate was 
absorbed by his creditors for debts contracted after the death 
of his first wife. 

Though the court below has declared appellants to be 
entitled to their improvements, yet the facts show them to be 
possessors mala fide, with actual notice of plaintiffs’ claim long 
before the payment of the Confederate money for the land. 

Decay and deterioration, instead of permanent improve- 
ment, is shown to be the true condition of the land. 

The debts of H. C. Grigg, paid by his last wife, were just 
and valid, and subsisting when paid; and the fact that they 
were not paid through administration, cannot affect the just- 
ice of the payment, or the fact that plaintiffs received noth- 


ing. 


GouLp, Associate Justice.—Mary A. Grigg, Richard B. 
Grigg, and John H. Grigg, minors, brought this suit, by their 


’ 
oo? 


next friend, W. C. Batte, to recover and have partitioned an 
undivided half of 1,000 acres of land, claiming that it was 
the community property of their deceased parents, H. C. and 
Mary A. Grigg, and that at the death of their mother, in 
1858, they inherited her community interest. They allege 
an attempted conveyance, in 1862, by their father, joined by 
a second wife, Rebecca, to David Yancy, Sr., of the entire 
tract, and that the other defendants, the sons of David Yancy, 
cluim parts of the tract through said David. 

The defenses relied on were purchase and payment and val- 
uable improvements, in good faith, and that the plaintitts had 
inherited from the estate of their father assets in excess of 
their interest in the land claimed, and that by reason thereof, 
and of the warranty contained in the conveyance of their 
father to David Yancy, Sr., plaintiffs were precluded from 
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recovering until they had refunded to said David one-half 
the purchase-money paid by him, with interest. 

On the trial, the court submitted numerous special issues 
to the jury, and from their findings it results, that the land 
was the community property of the first marriage; that the 
mother died in 1858, and the father, after contracting the 
second marriage and selling the land, as alleged, died in 
1864, leaving, at his death, on hand, of property acquired 
during coverture of his first wife, ten negroes, valued at 
$2,000, and cattle, horses, &c., of the value of $970; of prop- 
erty of the last community, cotton and hogs, of the value of 


oY 


$3,920; and of the separate property of H. C. Grigg, three 
negro men, valued at $1,000 each. They tind that no debts 
of the estate of H. C. Grigg have been paid since his death, 
and that only $200 had been probated against his estate. In 
response to the issue, (twenty-first,) “ What amount of the sep- 
arate or community estate of H. C. Grigg have his children 
actually received from his estate since his death, and how 
much of this came from his estate acquired after the marriage 
to the mother of said children and before her death ?” the an- 
swer is, “ We find plaintiffs in this cause have received nothing 
from their father or mother’s estate.” The issue was submit- 
ted separately, as to each of the defendants, whether he had 
made valuable improvements, in good faith; and the finding 
is, that each defendant has made improvements, specifying 
the improvements and fixing their value, which is, in each 
ease and in the aggregate, in excess of the amount of rent, 
also found. 

On these findings, the court entered up judgment, that the 
plaintiffs recover of the defendants an undivided one-half in- 
terest in the land sued for, and that their title to the same be 
established, decreeing that the tract of land claimed by each 
defendant be partitioned between the plaintiffs and the re- 
spective defendants according to quality and quantity, allotting 
to the plaintiffs one-half and to the defendants the remainder 
of said land, and allotting to each defendant the improvements 
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made thereon by him, (specifying the improvements of each.) 
if the same could be done “ in justice to the rights of plaintiffs 
in said land.” After naming the commissioners, directing 
them to report at the ensuing term of court, and instructing 
them that the rights of the plaintiffs and defendants, to the 
improvements made prior to the sale by H. C. Grigg, were 
equal, the decree proceeds: “That if said commissioners shall 
set apart to the plaintiffs any part of the improvements made 
by either of the defendants, that such part shall be reported 
to this court, for its further orders.” 

There was a motion for new trial, and a motion to reform 
the judgment rendered, both of which were overruled. 

The first error assigned, is that the findings of the jury 
were insufficient to support the judgment rendered, or any 
judgment. 

The findings established that the land was acquired during 
the marriage of the parents of plaintiffs, and was on hand, un- 
disposed of, at the death of their mother. This was sufficient 
to entitle plaintiffs to recover, unless the findings on other 
issues established some equitable defense. Such is believed 
to have been the doctrine recognized in this court from so 
early a period, and in so many cases, that we do not regard 
it as now open to controversy. (Duncan rv. Rawls, 16 Tex., 
501; Parker v. Parker, 10 Tex., 96; Robinson vr. McDonald, 
11 Tex., 390; Jones v. Jones, 15 Tex., 143; Wilkinson v. 
Wilkinson, 20 Tex., 244; Thompson v. Cragg, 24 Tex., 600; 
Magee v. Rice, 37 Tex., 501; Primm vr. Barton, 18 Tex., 206; 
Monroe v. Leigh, 15 Tex., 519. 

But, instead of following the assignment of errors, it will 
suffice to notice the two questions which are alone discussed 
in the brief of appellants’ counsel, both of which arise out 
of other findings of the jury. 

It is claimed that the jury found improvements, in good 
faith, by defendants largely in excess of rents, and that, under 
the statute, the defendants were entitled to pay for their im- 
provements, before their possession of any part of the land 
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could be disturbed. (Paschal’s Dig., art. 5300.) The objee- 
tion urged, is not that it is impracticable to make the parti- 
tion so as to give defendants their improvements, nor that 
the judgment is incomplete in failing to prescribe distinctly 
the rule to be applied in case that some of the improvements 
of defendants had to be allotted to plaintiffs. The position 
taken is, that the statute applies just as it does in cases where 
the plaintiff recovers the entire tract. But it seems too plain 
for argument, that the statute was designed to protect the 
defendant from losing his improvements without compensa- 
tion. It was never designed to entitle defendants to pay for 
improvements, and, at the same time, to retain them; nor 
was it designed to give defendants the right to object that 
the land be so divided, if practicable, as to give to them the 
part which they have improved. If such a partition be im- 
practicable, and it be necessary to dispossess the defendant, 
the statute would protect him. But there is nothing in the 
statute to prevent the partition being made, as in other cases 
ot partition between joint owners. The decree of the court 
follows the course marked out by Chief Justice Hemphill in 
a similar case, and is not erroneous in the point complained 
of. (Robinson v. McDonald, 11 Tex., 388.) 

It is claimed that the findings of the jury show that the 
plaintiffs inherited property from the estate of their father in 
excess of the one-half of the purchase-money, with interest, 
paid to their father for the land by David Yancy, Sr., and that, 
by reason of that fact and the warranty of their father, they 
were precluded from recovering the land until they had repaid 
one-half the purchase-money, with interest. It is contended, 
that as the findings of the jury establish that H. C. Grigg, at 


his death, left separate and community property to a consid- 
erable amount, and that this property had not been appro- 
priated to pay debts of the estate, only $200 of debt being 
probated, that it necessarily followed that the plaintiffs had 
inherited a considerable amount from said estate. ‘This view 
of the findings disregards the further finding, that the plain- 
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tiffs actually received nothing from the estate of either father 
or mother,—an issue, it is said, which should not have been 
submitted to the jury. The presumption which might arise 
from the other findings, is rebutted by the finding that noth- 
ing was received,—an issue, under the facts of the case, proper 
to be passed upon. In this State, it is true that the entire 
estate vests at once in the heir, on the death of the ancestor; 
but it is also true, that administration may intervene, and the 
estate having been absorbed in the course of administration, 
may never reach his hands. (Paschal’s Dig., art. 5488.) So, 
as in this case, the property on hand at the ancestor’s death 
may be wasted or destroyed by the fortunes of war, or ap- 
propriated, without administration, to payment of just debts, 
and never reach the hands of the heir, so as to become 
assets chargeable to him. We think it clear, that, in this 
State, the responsibility of the heir for the debt or covenant 
of his ancestor is to be measured, not by the amount of the 
ancestor’s estate which vested in him, but by the amount re- 
ceived. (Montgomery v. Culton, 18 Tex., 749; The State v. 
Lewellyen, 25 Tex., 797; Holman »v. Criswell, 15 Tex., 399; 
Ansley v. Baker, 14 Tex., 607; Paschal’s Dig., art. 1332.) 

At common law, the liability of the heir did not exceed 
the lands inherited. (2 Blackst., 243; Rawle on Cov., 579.) 

The issues submitted were not, perhaps, exhaustive of the 
case, Indeed, on the question last discussed, no issue was 
submitted as to the fact of warranty,—a fact patent on the 
face of the deed in evidence, it is true, but one which should 
either have been found by the jury, or agreed upon by the 
parties. But if there were other issues which should have 
been submitted, it does not appear that any were suggested; 
and if the evidence seems insufficient to support the findings 
on some immaterial points, that constituted no good reason 
for granting a new trial. 

Because we find no material error, the jadgment is affirmed, 


AFFIRMED. 
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Moore, AssociaTE JUSTICE, (dissenting.)—It cannot have 
escaped the attention of those who have taken note of its 
decisions, that, since the present members of the court have 
occupied the bench, there has existed a decided difference of 
opinion between the majority of the court and myself, in 
respect to the law applicable to the class of cases to which 
this action belongs. When the opinion of the court aftirm- 
ing the judgment of the District Court in this case was read, 
I made an oral statement of some of the grounds of my dis- 
sent from this judgment. In doing so, [ had_occasion to say, 
that, in my opinion, there probably existed in the minds of 
my brethren, as well as that of many members of the bar, a 
misconception as to the points heretofore decided by this 
court in this class of cases. That it could not, as I thought, 
be justly said that the court had, or in fact had ever, at- 
tempted to settle the general and fundamental principles by 
which controversies between the heirs of the deceased wife 
and purchasers from the surviving husband, of community 
property, were to be determined. That the cases which were 
supposed to have done so, were decisions of the particular 
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phase of the question suggested by the record, or most prom- 
inently presented by the counsel of the parties. ‘That while 
in several of the cases the power of the surviving husband to 
sell community property for the payment of debts with which 
it was properl¥ chargeable was fully recognized,—which 
principle, if properly applicable to the facts as shown in this 
case, should lead to its reversal,—still there were other ques- 
tions, of equal or greater importance, for the determination 
of the court in such contréversies, which, as I thought, were 
still undetermined; or, if determined, this had certainly not 
been done “on solemn argument and mature deliberation.” 
(1 Kent’s Comm., 476.) And, therefore, we were not bound 
to adhere to and follow such decisions if, on examination, 
they proved to be unsound, as well as contrary to public pol- 
icy, and absolutely ruinous to the best interest of society in 
general. 
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The questions to which I refer, involve the determination 
of the extent and character of the wife’s interest in the com- 
munity property, which, I insist, is altogether of an equitable 
character, and especially so in respect to land conveyed by 
deed to the husband; that the right of the surviving wife 
in the community is subordinate to that of the executor or 
administrator of the deceased husband; so must that of the 
heirs of the wife be to the proper and necessary appropria- 
tion of it by the surviving husband to pay the debts with 
which it is justly chargeable, the heirs being only entitled to 
an interest in the remainder of the community property after 
discharging all liabilities against it. ‘The heirs can demand 
no part of the community property from the surviving hus- 
band until the debts for which the community estate is liable 
have been paid, or a reasonable time has elapsed for the 
husband to have settled them. Ordinarily, their proper 
course would be to file a bill against the surviving husband 
for an account, when the court could settle and adjust their 
mutual equities. But when the heir of the wife sues a pur- 
chaser from the surviving husband, the burden should de- 
volve on him to prove his right to, or interest in, the prop- 
erty claimed by him. Again, whatever may be the equitable 
rights of the heirs of the wife, if the legal title is in the hus- 
band, as I think it unquestionably is where land is conveyed 
to the husband by deed, it passed to the purchaser by the 
deed of the husband, the burden of proof is upon the heirs to 
show that the vendee is not an innocent purchaser, Xe. 
And, again, if the purchaser from the husband did not get 
the legal title, if he shows that he is a purchaser for value 
from the party apparently holding the legal title, and having 
authority to sell, without notice of the rights of the heirs 
of the wife, his equity is superior to that of the heirs, and 
they are not entitled to a recovery. 

In announcing my dissent from the opinion of the majority 
of the court, I stated, if I found the time to do so, after the 
other cases of like character which were before us had been 
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disposed of, I would file a written opinion exhibiting the 
grounds of my dissent, and the views I entertained upon the 
questions presented in this record, in which I would endeavor 
to review the cases referred to by the court as decisive of 
this case, and which, I thought, seem to have been taken for 
granted as definitely settling all the questions involved ir. 
suits by the heirs of the deceased wife against purchasers 
from the surviving husband of property which, at the death 
of the wife, formed part of the community property of the 
spouses. 

Although all the cases to which I referred have not yet 
been disposed of by the court, I will now undertake to per- 
form the task I allotted myself. I do so without further 
delay, as it seems, from what is said in a recent opinion, that 
the majority of the court, in disposing of the other cases, may 
regard the questions which I propose to consider as no longer 
open for discussion, and it is certainly not my purpose or 
desire to persist in the discussion of questions which the 
court regards as definitely determined, beyond a clear and 
distinct announcement of my views and conclusions, when I 
deem the question of sufficient importance to require me to 
do so. For this reason, it would, I think, be improper to 
longer withhold what I wish to say on the subject. 

In disposing of the case to which I refer, (Johnson v. Har- 
rison,) the court says: “In the recent case of Yancy v. 
Batte, decided at the present (Tyler) term, the majority of 
the court held, that the land was community property at the 
death of the parent being established, the children of the 
deceased wife were entitled to recover, unless some equitable 
defense was made. It was said, ‘that such is believed to 
have been the doctrine recognized in this court from so early 
a period, and in so many cases, that we do not regard it as 
open to controversy.’ That opinion was supported by a bare 
citation of cases; and it is proposed now to take a view of 
those cases, for the purpose of seeing how they justify the 
position that the question should be treated as settled.” 
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And after reviewing the cases, the court says: “After 
thus being again deliberateiy decided, in accordance with the 
original decisions, do not the rules of law require the ques- 
tion to be regarded as settled ?” 

My name, while at the bar, having been entered in that 
case as counsel for one of the parties, during the absence of 
his real counsel, I did not participate in its decision. I had, 
in fact, however, nothing to do with the preparation or argu- 
ment of the case. The quasi connection which I had with it, 
is a sufficient reason why I should refrain from all comment 
upon it. The opinion of the court shows, I think, that it was 
intended, in part, at least, as a supplement to the opinion 
previously pronounced in this case, and is fully as applicable 
to it as to the case in which it was pronounced; and, in that 
view, I do not hesitate to refer to it. 

The manner in which the majority of the court treat the 
questions upon which I find myself unable to concur in their 
conclusions, and as to which I may possibly, to some extent, 
dissent from opinions intimated by our predecessors, warrants 
me in supposing that the court have referred, in the opinion 
in this case, or in that of Johnson v. Harrison, to all of the 
former decisions of this court which bear upon these ques- 
tions, or that are deemed material in support of their conclu- 
sions. I shall, therefore, endeavor to present the questions 
raised in each of these cases, and the points actually decided 
in them. 

Before doing this, it may be well for me to say, that the 
supposed policy or impolicy of the community system is not 
a matter for consideration by this court. Our duty is limited 
to the determination of the nature and legal incidents of the 
system, and the consequences resulting from it, as between 
parties in the cases coming before us. I have never doubted, 
and do not propose to controvert, that the wife has a vested 
interest in the community estate. But this interest, I hold, 
is in the community property as an entirety, and not in each 
specific item of property of which it consists. Nor do I con- 
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tend that the community estate continues for a single instant 
after the dissolution of the marital relation between its con- 
stituents. Nor have I ever denied, thit on the death of the 
wife, her heirs take by descent all her interest in the commu- 
nity. I insist, though, that the interest which they acquire is 
one-half of the property remaining after the payment of 
debts and liabilities justly chargeable against the community. 
If the wife survive the husband, her title and right to her 
share of the community estate is subordinate to that of the ex- 
ecutor or administrator of the husband. Certainly, the rights 
of the wife and her heirs are in no way superior to those of 
the husband and his heirs. Unless they are, the interest of 
the wife must also be subordinate to the power vested in the 
husband to pay and discharge the liabilities for which the 
community is justly bound. I also maintain, that, from the 
nature of the interest of the wife, it cannot be claimed that 
a legal title vests in her to any particular piece of property 
of the aggregate community estate, unless it had been con- 
veyed to hér by a legal title. In such case, she would take the 
naked legal title; but the community would be entitled to the 
beneficial interest. And especially is there no vested legal 
title or estate in the wife in land conveyed to the husband. 
The heirs can get from their mother only such title as she 
had. If the legal title to a particular piece of property was 
not in the wife, her death would not divest it out of some 
one else, and vest it in her heirs. Again, I do not gainsay, 
where the heirs of the wife show a prina-facie right to re- 
cover from a third party property for whicn the husband has 
given a warranty deed, and the defendant sets up, in defense, 
that the plaintiffs have inherited from the father property 
equal in value to that for which they sue, the burden of 
proving his defense rests upon the defendant. I insist, how- 
ever, where there has been no settlement of the community 
estate, and the heirs sue the purchaser for property which 
belonged to the community at the death of the mother, which 
has been subsequently sold by their father, that the burden 
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of proving the essential facts entitling the heirs to sue, or 
that the defendant is a mala-fide purchaser from the surviving 
husband, and especially when the legal title, or apparent legal 
title, was in the husband, devolves upon the plaintiffs. 

In reviewing the cases referred to in the opinion of the 
court, I shall consider them in chronological order. I begin, 
therefore, with Parker v. Parker, 10 Tex., 85. 

The children of Jesse Parker, by a former marriage, 
brought suit against the surviving wife and her children, 
to contest the will of their father. The main controversy 
relates to the doctrine of forced heirs, under the law then 
in force. The plaintiffs alleged, however, that a part of the 
land returned in the inventory belonged to the community 
existing between their deceased father and his first wife, and 
that, as heirs of their mother, they were entitled to one-half of 
it. The court disposed of this branch of the case with these 
remarks: “Unquestionably, the will of the testator can operate 
only on his own property. He can neither bequeath the sepa- 
rate property of his wife or heirs, nor her or their interest in 
their respective communities, though his bequest of the com- 
mon property is valid to the extent of his interest in that com- 
munity. If, after the payment of all charges against the first 
community, there be any residuum, the appellees are entitled 
to their respective shares; provided they be not barred by 
prescription, or other just cause.” It is apparent, that this 
case holds merely that the heirs may recover their interest in 
their mother’s community from the devisee of the husband, 
who evidently gets by the will no better title than the testator 
had; that their interest in the community was the residuum, 
after the payment of all charges; and until this residuum was 
ascertained they could not recover. 

Robinson v. McDonald, 11 Tex., 385, is a suit on the bond 
of deceased husband for title to land belonging to the commu- 
nity of himself and his first wife. The legal title was con- 
veyed to the wife. The plaintiff was the administrator of 
the husband, yet he made no effort to show whether there had 
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been any debts against the community, or, if so, whether 
they had been paid or were still outstanding. There was no 
proof that he paid a valuable consideration. By the deed to 
the wife, the plaintiff was charged with notice of her interest. 
The plaintiff was seeking to enforce an equitable title against 
a party holding the legal title, without establishing his equi- 
ties. The court held, on the case shown in the record, that 
the plaintiff was entitled to a decree for one-half the land for 
which his bond called, which, it seems, was all that he insist- 
ed on in this court. It is not the duty of the court to make 
cases for litigants. It is sufficient if it decides the points 
which counsel make. 

Jones v. Jones, 15 Tex., 143. This suit was brought Feb- 
ruary 13, 1854, by the heirs of the wife, against the admin- 
istrator of their father, for their community interest of their 
mother in a league of land granted their father as the head 
of a family. The wife died September 5, 1837. The hns- 
band died in 1845, leaving only 1,414 acres of land unsold. 
For what purpose it was sold, or to what use the proceeds 
arising from its sale were applied, does not appear. ‘The 
agreed facts, upon which the case was submitted to the jury, 
show that there was a community debt still unpaid, the amount 
of which exceeded the value of the land inventoried by the 
administrator. The court reversed the judgment of the Dis- 
trict Court in favor of the plaintiff, and dismissed the suit. 
The court says: “To determine the issue, it will be essential 
that the character and extent of the legal rights of appellees, 
as heirs of their mother to the ganancial property, should be 
properly understood. On the death of the wife, her estate 
becomes entitled to one-half of the community property; but 
her heirs, the appellees, can claim and finally hold only such 
portion as may remain after payment of all just demands 
against this community. Febrero, in treating of the division 
of inheritances, declares that there must be deducted all legi- 
timate debts which the husband, or wife with his permission, 
or both jointly, may have contracted on account of the con- 






























Yancy v. Batre. 





Dissenting opinion. 





jugal partnership, and which must be paid out of the ganan- 
cial property; and that the residue only is divisible, and is 
what is called the inheritance.” 

Throughout the opinion, the rights, powers, and duties of 
the surviving husband, in settling the community or conju- 
gal partnership, as it is aptly called, when dissolved by the 
death of the wife, are plainly analogized to those of the sur- 
viving partner in a commercial or other common-law part- 
nership. 

Stramler v. Coe, 15 Tex., 211, was an action of trespass to 
try title. The plaintiff relied upon a bond for title by the 
husband, James Price, dated September 17, 1835, and a deed 
from the husband, made “May 6, 1853, after the death of the 
wife. This deed, however, made no reference to the bond. 
Defendant claimed by conveyances from the heirs of Mrs. 
Price, and proved that Price and wife moved on the land in 
controversy in 1847, 1848, or 1849, and resided on it until 
1851, when Mrs. Price died; that she claimed the land as 
her homestead; that the heirs went on the land in January, 
1851. The defendants contended that the bond was not a 
just liability against the community at the death of the wife, 
because it was barred by limitation, and had been previously 
repudiated by Price and wife, as was manifested by their 
entry upon the land, subsequent occupancy, and claim of it 
as their homestead. They also urged, that there was no proof 
that the deed was made in fulfillment of the conditions of 
the bond. Yet the court held the plaintiff entitled to re- 
cover. It says: “The conveyance of Price, after the death 
of his wife, being but the completion of a preéxisting ar- 
rangement made during the existence of the matrimony, 
must be held as valid as if made in the lifetime of the wife. 
As surviving partner, he had authority to perfect a transae- 
tion commenced during the partnership; and this rule is of 
special force and application in cases of conjugal partnership, 
in which there is a head that has the entire control of the 
affairs of the partnership, with no restraint, except that it 
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shall not be abused with fraudulent intent against the rights 
of the other partner.” 

The case of Bartlett v. Cocke, 15 Tex., 471, was an action 
by the heirs to recover land purchased from the adminis- 
trator, for want of authority of the administrator to sell, and 
because of irregularities in the sale. None of the questions 
which we are here discussing were in any way involved in 
this case. On page 479, to which reference is made in the 
opinion of the court, it is said: “The sale was necessary for 
the payment of debts, and they have been paid by the pro- 
ceeds; and it would be a scandalous iniquity to suffer an in- 
nocent purchaser to be entrapped and stripped of both money 
and land, giving the one over to the creditors, and restoring 
the other to the heirs. Such injustice can find no sanction 
in principles of law, fairly construed and administered, with 
a view to promote honesty and fair dealing.” If the surviv- 
ing husband has a general power to sell community property 
to pay the debts with which it is justly chargeable, unless the 
purchaser is bound to see to the application of the proceeds, 
to which we will advert hereafter, it is surely as iniquitous to 
strip the innocent purchaser, by giving the surviving husband 
the money, and restoring the land to the heirs. Where the 
purchase is from the administrator, the purchaser and those 
claiming under him get notice, with their title, of the nature 
and extent of the administrator’s authority. When the pur- 
chase is from the surviving husband, the record and title deed 
under which he holds do not put the purchaser on inquiry, 
but lull suspicion, and aid to mislead him. 

The case of Monroe v. Leigh, 15 Tex., 519, decides merely 
that the purchaser from the heir of the wife, when such heir 
has inherited more than the value of the land in controversy. 
eannot recover from one holding under a decree against his 
administrator for a specific performance of a parol contract of 
the nusband before the death of his wife. The record does 
not show how or by whom the facts were developed, and the 
court does not say upon whom the burden of proof rests. 
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The next case in order, and the one mainly relied upon in 
support of the judgment in this case, and to negative the 
views which I have expressed, is Duncan v. Rawls, 16 Tex., 
478. And I frankly admit, that if every deduction which 
may be drawn from mere general observation of the judge 
delivering the opinion of the court, or if every point which 
might have been considered by the court or suggested by 
counsel should be regarded as definitely decided, though not 
adverted to in the opinion, I would have to admit that several 
of the questions which, I insist, are still undecided by this 
court, have been ruled upon, whether the ruling upon 
them is such as the court should follow or not; but do not 
understand this to be the proper rule by which the judgment 
of a court is to be interpreted. The opinion of the court, as 
I think, is only authority in other cases on the points which 
the opinion announcing its judgment shows the court con- 
sidered and determined, 

Let us now see what was decided in this case, Duncan »v. 
Rawls. The suit was commenced on the 9th of December, 
1847, by Aylett B. Rawls against John Duncan, for the re- 
covery of one-half of a league and a quarter of land granted 
to Daniel Rawls as his headright. The plaintiff alleged that 
he was the sole surviving heir of Milly Rawls, the wife of 
Daniel Rawls. That she died in the summer of 1833, and 
that there had been no administration on her estate. The 
defendant, it appears, bought the land from Rawls in the fall 
of 1835, and the same year took possession of it, and con- 
tinued in possession until the commencement of the suit. A 
demurrer to the petition was overruled, jury waived, and the 
court below gave judgment for the plaintiff. This is the 
substantial statement of the case as furnished by the reporter, 
Whether all debts with which the community estate was 
chargeable had been paid prior to the sale of the land by the 
surviving husband, or whether the defendant was an inno- 
cent or mala-fide purchaser, cannot be told. Now, the only 
points made by counsel for the reversal of the judgment, or 














79 Yancey v. Barre. ['l'yler Term, 





Dissenting opinion. 





discussed in the opinion of the court, are: Ist. That the 
demurrer should have been sustained, because, under the 
decisions of Louisiana, the heir of the deceased wife, who 
claims one-half of the community property in the hands of a 
purchaser from the husband, must first show that the com- 
munity has made acquests and gains; and this can only be 
done by a settlement in a regular course of administration. 
2d. That plaintiff was barred of his action by prescription or 
limitation. 

The first question is merely suggested in the brief of coun- 
sel for appellant, and evidently the court gave it but slight 
consideration. It says: “The community was primarily 
liable for its debts and charges, but it does not follow that 
the fact as to indebtedness could be ascertained only by ad- 
ministration. This may furnish more conclusive proof, but 
without administration there may be satisfactory evidence 
that no debts ever existed, or, if so, that they have been 
paid.” This disposes of the question before the court, which 
was merely whether the petition was sufficient on a general 
demurrer. There is in the opinion, I admit, one or two gen- 
eral and indefinite expressions, which seem to indicate that 
the learned judge by whom it was delivered supposed or took 
it for granted that the burden of proof that there were debts 
against the community, or that the land was sold for the pay- 
ment of them, if there has been great delay by the heir in 
bringing his suit, rests upon the purchaser. but there was 
no such point before the court. The evident defect of logic, 
in imposing the burden of proof of the existence of debts 
upon the purchaser from the husband, because of the delay of 
the heir in bringing the suit, rather than the length of time 
which may elapse from the death of the wife to the date of 
the sale, is too obvious for comment. The attention of the 
court, it is apparent, was attracted mainly to the other ques- 
tion, to which the argument of the counsel was almost ex- 
clusively devoted. It, however, has no bearing upon the 
present discussion. 
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Primm v. Barton, 18 Tex., 206, decides that the husband 
may convey land after the death of the wife, in pursuance 
with their previous contract, although there had been a for- 
feiture of the contract by the purchaser prior to the death of 
the wife; and if the heir seeks to impeach or set aside such 
conveyance, he is held to strict proof of the facts upon which 
it is to be done. It was admitted that the community prop- 
erty was unincumbered by debts or liabilities of any kind at 
the death of the wife. It was not shown that the heirs got 
any part of the purchase-money paid the husband after the 
death of the wife. The court held, that the deed of the hus- 
band “ vests such title to the land as cannot be gainsaid by 
the heirs of the wife, unless it be shown, by clear proof, 
that the sale was made and perfected to defraud the wife or 
heirs.” “And,” continues the judge, “there is not a scin- 
tilla of evidence that there was any such fraudulent intention, 
on the part of the father, throughout the transaction. The 
wife having joined in the bond, is proof that the sale was not 
made by fraud to injure her; and there cannot be a shadow 
of pretense, under the facts in evidence, that there was any 
wrong intended against the plaintiff by her own father, in 
honestly fulfilling his agreement. The maxim, that ‘fraud 
cannot be presumed,’ applies with peculiar force to cases of 
this character, in which there is an attempt by a son to inval- 
idate the deed of his father, acting not only for himself, but 
virtually for his minor child, and whose interest, it must be 
presumed, would be guarded by him with all the solicitude, 
watchfulness, and anxious care of fatherly affection.” 

Maxwell v. Guyton, 20 Tex., 202, holds, that if the heirs of 
the deceased wife have been advanced by, and inherited from 
the father, to the extent of the value of their inheritance from 
their mother, they cannot recover their mother’s community 
interest in property disposed of by their father. There is 
nothing in this case tending to show upon whom the burden 
of proof rests to raise a presumption of the father’s want of 
authority to sell. I admit, when this is done, it is, on prinu- 
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ple, incumbent on the defendant to establish a defense of the 
character indicated in this case. 

Wilkinson v. Wilkinson, 20 Tex., 237, was submitted to 
the court below upon an agreed statement of facts, which 
evidently was not calculated to invite a decision of the ques- 
tions which, I insist, have not been decided, though some of 
them are suggested in the brief of one of the counsel. Be 
this as it may, the court did not undertake to pass upon or 
determine them. The chief justice, who delivered the opin- 
ion, says: 

“Two questions arise in this case: Ist. Does the land 
acquired by the husband, the head of a family, under the 
act of January 4, 1839, form a part of the community prop- 
erty? 2d. Had the wife, in the present case, acquired such 
an interest in the land in controversy as, at her death, an 
estate therein descended to her heirs ?” 

Almost the entire opinion is devoted to the first of these 
points. The pith of all that is said upon the second is con- 
tained in two lines, asserting that the wife had such an inter- 
est as would descend to her heirs. Certainly, it will not be 
insisted, that a solemn determination of the most important 
question, in respect tu the title to land throughout the State, 
which has ever been before the courts, is to be decided by 
the reporter from the bare skeleton of facts found in the 
record, and this brief announcement by the court. 

We come next to the case of Thompson v. Cragg, 24 Tex., 
600. This was also an action of trespass to try title. The 
land in question was the headright of Prior A. Holder, who 
emigrated to Texas in 1833, and, as a married man, received 
a grant for a league and labor of land, one-half of which he 
gave for its location, surveying, &c. The wife, Julia Holder, 
died in 1836. The plaintiffs claim her right in the commu- 
nity. On the 24th of April, 1837, Prior A. Holder sold the 
remaining half of the league to W. D, Thompson & Co., and 
executed a bond for title. In November, 1837, Holder died. 
In March, 1847, Thompson and Smith brought suit, on Hold- 
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er’s bond to W. D. Thompson & Co., against his administra- 
tor and William and Martha Jane Holder, his minor chil- 
dren, who were also the heirs of Julia Holder. But as the 
court held they were not sued or brought before the court in 
this latter capacity, on the final hearing, the court, by its 
judgment, vested in Thompson and Smith “all the interest 
that the heirs of said Prior A. Holder may have had in and 
to the lands set apart” to the plaintiffs by the judgment. 
The plaintifis acquiesced in this judgment, and accepted the 
decree of the interest of the heirs of Prior A. Holder in the 
land as a discharge of their bond. If they claimed any part 
of this land against the heirs of Mrs. Holder, it was not as- 
serted in their suit, or recognized by the court in its decree. 
Their rights under this bond were, after this judgment, res 
judicata. Thus stood the matter until February 11, 1857, 
when, as previously stated, the heirs of Mrs. Holder brought 
their suit against Thompson and others, who were in posses- 
sion of the land under the judgment of the District Court. 
And the court held, that the judgment of the District Court 
did not bind the plaintiffs in this suit in their capacity as heirs 
of Mrs, Holder. 

The counsel of the defendant nevertheless thrust upon the 
attention of the court two questions, touching the right of the 
surviving husband to sell community property, upon which 
the court, ex gratia, expressed its opinion, though, evidently, 
they were of no practical importance, in view of its ruling as 
to the effect of the judgment under which the defendants 
claimed. But neither of these questions has the slightest 
bearing upon the propositions which we are endeavoring to 
enforce. The first is, that the sale of the land by the surviv- 
ing husband was necessary for the support of the children, 
The support of the children is certainly not a charge upon 
the community estate. The fact that the purchaser makes 
the assumption as the source from which he gets his title, 
plainly shows that he was not an innocent purchaser. On 
the second point, the court delivered a most learned and ex- 
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haustive opinion; and though it is, without doubt, the point 
to which those who cite this case in support of the conclusion 
which I am combating, it plainly has no bearing upon them. 

The proposition which the learned judge discusses, is that 
asserted by the Supreme Court of California in the case of 
Panaud v. Jones, 1 Cal., 488, to wit, that the surviving hus- 
band has the same absolute control and disposition of the 
community property after as he has before the death of his 
wife; that the rights of the children of the marriage do not 
attach to any part of the ganancials until the death of the 
father; that, notwithstanding the death of the wife, the sur- 
viving father may dispose of community property for any 
honest purpose, so there is no intention to defraud the chil- 
dren. And he may, says Panaud ». Jones, by last will and tes- 
tament, direct the sale of community property for the payment 
of his own debts. That these were the questions upon which 
this court joined issue with that of California, is too obvious, 
from reading their opinions, for comment. No question of 
this kind is now before us. I do not insist that the surviv- 
ing husband has any absolute right to dispose of community 
property after the death of the wife. I merely claim for him 
power to do so for certain recognized and legitimate purposes. 
If he has the absolute right of disposal, the purchaser will get 
a good title, although he knew when buying that the husband 
was not selling for the purpose of discharging community lia- 
bilities. If, however, he has a mere power to sell for certain 
legitimate purposes, if the purchaser knows the property is 
being sold for some other purpose, he gets no title. The point 
of difference between myself and the court, is not in regard to 
the right of the survivor to sell, but whether the innocent 
purchaser, or the heirs of the wife, must suffer in consequence 
of his wrongful sale. 

Mitchell v. Marr, 26 Tex., 329, rules property conveyed 
by bond or deed is, unless a contrary intention is shown, 
community property. About this there can be no contro- 
versy. There is nothing said in the opinion in regard to the 
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character of the title which the community acquired by such 
deed. There was no necessity to draw the distinction be- 
tween legal and equitable titles. The most that is said by the 
court, relates to the issue whether the property was commu- 
nity property, or the separate property of the wife. I quote 
the remaining section, viz.: “It is insisted, by appellant, that 
he is entitled to the protection of a bona-fide purchaser, with- 
out notice of the title of the plaintiffs. This point was made 
by counsel in the case of Wilkinson v. Wilkinson, 20 Tex., 
241, but was not noticed in the opinion of the court, or sus- 
tained by the judgment. If the doctrine can be invoked in 
any case to defeat the title of the heir, whose right to his 
ancestor’s estate, not being evidenced by writing, is not sus- 
ceptible of registration, it cannot avail the appellant in this 
case. There is no evidence that he paid the purchase-money. 
(23 Tex., 448.) Moreover, his deed recites the bond for title 
pursuant to which it was made, which was recorded, and 
which discloses that at its date the vendor, Mrs. Simpson, was 
a married woman, the wife of Jolin 8. Simpson, whose estate 
the plaintiff claims. The defendant is thus affected with 
notice of plaintiff’s title.” 

It plainly appears, from what is here said, that the court did 
not decide, in Wilkinson v. Wilkinson, that the vendee of the 
surviving spouse would not be entitled to protection if he is 
a bona-fide purchaser. Nor is the question decided in this 
case. The most that can be said, is that the opinion inti- 
mates a doubt of the validity of such a defense; and that 
it suggests the only plausible ground to justify the doubt. 
Though not now considering this point, I will say, in refer- 
ence to this suggestion, that it is not merely for want of 
notice of the heir’s rights to his ancestor’s estate, which 
he acquires by inheritance, and not by a written title, that 
makes this defense applicable, but that the record gives no 
notice of the title of the ancestor. On the contrary, it shows 
an absolute title, in most instances, in the purehaser’s vendor. 
The next case in order is that of Burleson v. Burleson, 25 
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Tex., 418. Evidently, the majority of the court do not re- 
gard this case as tending to support their views. The court 
says, in respect to the questions here involved: “On examin- 
ation, it will be found it is only an opinion expressed, and not 
an authoritative decision of them.” I trust I will be par- 
doned, if I venture to express the conviction that a careful 
examination of it, in connection with the other case under 
review, will demonstrate that there was as ample warrant 
for the opinion expressed in it, as there was to call for the 
decisions in the cases which, it is insisted, have conclusively 
decided this question contrary to what is there held, if in any 
of them it has really been so decided. Having been a mem- 
ber of the court at the time the case of Burleson v. Burleson 
was decided, and feeling myself as fully responsible for every 
sentiment and word expressed in it as the lamented judge by 
whom the opinion was delivered, I shall leave its vindication 
from the criticism, if any is needed, of being, in the partic- 
ular in question, dicta to other hands. I make no comment 
upon it, for the further reason, that the court seemingly re- 
gard it as applicable only where the community or its head 
held only an equitable title to the property for which the 
heirs of the wife sue. That is not this case. And I have no 
intention, on the present occasion, of going into a discussion 
of questions which arise in such cases. 

In regard to the two remaining cases, Walker v. Howard, 
34 Tex., 478, and Magee v. Rice, 37 Tex., 500, it will suf- 
fice to say; that they add nothing to the case to which I have 
referred at such length. No particular importance seems to 
be attached to them bythe court. If, as intimated, the court 
by whom they were decided was led, to some extent, into 
error by Burleson v. Burleson in the first case, this was cor- 
rected in the last. 

Other and later cases could be cited. But as they Lave not 
been referred to by the court, I will not consume time by 
adverting to them. If I were to do so, they would probably 
throw no additional light upon the subject of discussion. As 
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tending, however, to do this, and to exhibit the view taken of 
the right of the surviving husband as regards the community 
estate in the States having laws most nearly analogous to ours, 
reference may be had to the following cases: Scott v. Ward, 
13 Cal., 470; Noe v. Card, 14 Cal., 577; Van Maren v. John- 
son, 15 Cal., 308; Packard v. Arellanes, 17 Cal., 525; Guidry 
v. Davis, 6 Ann., 90; Guice v. Lawrence, 2 Ann., 226; Brous- 
sard v. Bernard, 7 La., 216. 

Nor do I deem it necessary to comment upon the act of 
March 13, 1848, defining the marital right of parties, or the 
supplementary act of August 26, 1856. As these acts have 
been held by the court not to throw restrictions around the 
surviving husband, but, on the contrary, to enlarge his pow- 
ers, (Dawson v. Holt, 44 Tex., 174; Lumpkin v. Murrel, 46 
Tex., 51,) if the statute is complied with, the husband will 
have the same right to manage, control, and dispose of the 
community property, after his wife’s death, as he had during 
her life. 

Having gone through the cases cited and relied upon by the 
court, I ask, with all due respect, in which of them have the 
points upon which we differ been decided? In what case, 
by any just rule of construction, can it be said that the ques- 
tion, whether the wife acquires, by reason of the law of com- 
munity, the legal title by a deed to the husband, has been pre- 
sented in the record, argued by counsel, or considered and de- 
cided by the court? It has, unquestionably, been repeatedly 
held, that the surviving husband has power to settle up the 
community, adjust and discharge its liabilities. His power 
to sell property, to pay valid claims against it, is fully recog- 
nized in this case, and in Johnson v. Harrison. But when 
and where has it been said that the purchaser must be 
prepared to sustain his title by proof that there were such 
debts, and that the sale was made to pay them, and that the 
vendor acted in good faith and within the scope of his au- 
thority ? Which of these cases determines that a purchaser 
in good faith, for a valuable consideration, from one holding 
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the legal title, or the apparent legal title, with no knowledge 
or opportunity of learning that any other persons claim an 
interest in the land, is not entitled to protection against the 
heirs of the wife, whether they are adults or minors ? 

But if they have been decided, were these decisions made 
on solemn argument and deliberation? And are they of 
such a character as this court should, without question, ob- 
serve and follow them? I trust I properly realize the im- 
portance, in the practical affairs of life, of the doctrine of 
stare decisis, I certainly would not lightly disturb a line of 
decisions, or even a single well-considered case, which has 
become a rule of property. But if it is the duty of this 
court to follow precedents and observe and respect decisions, 
it is frequently equally necessary to examine them without 
fear, and revise them without reluctance. (1 Kent’s Comm., 
477.) 

If the cases referred to have gone to the extent thought by 
the court, they have not, and from their very nature never 
can, become a rule of property, but must continue, so long 
as the court is controlled by them, to unsettle it. They will 
be a source of continued disturbance of society, and lead 
to the stirring up of strife and litigation, over stale and 
often long-forgotten transactions, after the parties by whom 
they should have been settled have passed away, and after 
the property involved has passed through many diiferent 
hands, who know nothing of the facts and circumstances 
connected with them, and who have no opportunity of 
learning the truth in relation to them. They can but be 
fountains of fraud and perjury, poisoning the minds of 
children, inculeating lessons of selfish distrust and disre- 
spect, in place of reverence, filial affection, and domestic 
harmony. Such a train of decisions, when fully approved by 
this court, must cast a cloud on almost every title to land in 
the State, and, when generally known, reduce the value of 
real estate, embarrass its transfer, obstruct settlement, retard 
improvement, drive away emigration, alarm capital, and 
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produce general uneasiness and disquiet, with all the attend- 
ant evil consequences resulting where men are made to feel 
insecure in their property and homes. That such must be 
their general effect, cannot be controverted. With the most 
diligent inquiry and examination that is practicably possible, 
the most patient attorney, when called upon to examine a title, 
will be unable to say, in one instance out of ten, that it is un- 
questionably perfect, or advise a client that he may purchase 
without danger that he may not at any moment find himself 
involved in a suit for one-half the land, with people of whom 
he has never heard, though he has the very title in his hand 
which, the court will hold, gives the parties suing him the 
legal title to half the land. It is practically impossible, by 
any reasonable inquiry, for the most prudent purchaser to 
learn the domestic relations of every party through whom 
land has passed. If possible, it would be quite difficult to do 
this, if all such parties resided in the immediate vicinity of 
the land. But when it is remembered that many of them 
may have lived in widely different localities, it evidently 
would be a vain undertaking. And what prudent man 
would buy land, if he knew that he could be called upon, at 
any time during the next twenty or thirty years, if any one 
of the parties through whom his title comes was married 
when he purchased, but a widower when he sold it, to show 
that there were debts against the community estate of such 
vendor and his former wife when he sold the land; that 
such sale was made with the honest purpose of paying these 
debts, and that the vendor had justly accounted to his and 
his deceased wife’s children for all their interest in the com- 
munity estate ? 

Such suits as these have certainly never been regarded 
with any peculiar favor by the courts, and are not to be en- 
couraged. They have, indeed, been reprobated in the strong- 
est terms in this and other courts. (See Stramler v. Coe, 15 
Tex., 211; Caldwell v. Hennen, 5 Rob., (La.,) 26.) Much too 
often there is found in the record strong ground for suspect- 
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ing that the heirs of the wife are used by others as instru- 
mentalities in branding their father with fraud, to enable 
such parties to make an iniquitous and unconscionable specu- 
lation out of a party who has been entrapped into the pur- 
chase of a defective title. The record in this case exhibits 
strong suspicion that such is the character and object of this 
suit. Ihave not time to comment upon the facts; but the 
statement by the reporter will no doubt set them out suffi- 
ciently full for this phase of the case to be properly under- 
stood and appreciated. On the other hand, innocent pur- 
chasers, as appellant, David Yancy, Sr., was unquestionably 
proved to be, have always been regarded as favorites by 
courts of equity. So much so, that as far back as the time 
of Lord Keeper Finch, it was said the precedents from very 
ancient times were that the court would not give assistance 
against a purchaser, “either to an heir, or to a widow, or to 
the fatherless, or to creditors, or even to one purchaser 
against another.” (2 Lead. Cases in Kq., 3.) 

It certainly cannot be questioned, if the court is to be 
governed by general principles, which, undoubtedly, are as 
applicable to such cases as any others, that if the defend- 
ant was a bona-fide purchaser, and held the legal title, the 


judgment is erroneous. It is equally clear, that if the legal 


title remained in Grigg till the date of sale to Yancy, that it 
passed by his deed to Yancey. Nor will it be denied, that the 
deed to Grigg was suflicient upon its face to vest the legal 


title in him. What, then, prevented its doing so? Or if it 
vested in him, how was it divested out of him before he did 
so by his deed to Yancy? Does the law creating the com- 
munity property have this effect? I do not see why it should 
be so held. I find no such provision in the law itself. If it 
is so, it must-be a mere consequence or result from the doe- 
trine of community. Why should it be thought to have this 
effect? No doubt, though the legal title be in the husband, 
the equitable right of the wife is precisely the same as if the 
deed had been made jointly to her and the husband. And 
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so are those of her heirs, on her death, unless the husband 
sell to an innocent purchaser. That the law of community 
makes the wife equally in interest in the community with the 
husband, does not require that she should have the legal title; 
no more than the contract of partnership requires the legal 
title to land to vest in each member of the firm, in order to 
muke them equally interested in it. Evidently, this is not 
the case. Toso hold, it seems to me, is virtually to abolish 
our common-law forms of conveyances, and to confound the 
distinction between legal and equity titles, and to destroy, in 
a great degree, our registration system. . 
But if I am mistaken in this, it cannot be denied that the 
vendee named in the deed has the apparent legal title. If 
so, should not a court of equity protect an innocent pur- 
chaser from him, just as readily as if he held, in fact, the 
legal title? As there was nothing on record or elsewhere to 
put the purchaser on notice of the title of the heirs, the case 
is not similar to that of the heirs of a party holding the land 
by deed. ‘True, the title of the heir in such case may not be 
registered, yet the party in whom the record shows the title 
being dead, a subsequent purchaser cannot be deceived. 
Icre the party to whom the conveyance was made still holds 
the deed, and sells the land. Should not equity, under these 
circumstances, afd a bona-fide purchaser against the heir, not 
of the party to whom the land was conveyed, but the heir of 
another party, whose interest is not shown by the record or 
suggested by the chain of title exhibited to the purchaser? I 
submit that it should, or our laws for the registration of deeds 
serve merely to ensnare those relying upou them. If the 
heirs of the wife have the legal title, (which I cannot admit, 
because neither she nor they are named in the deed,) it 
would be a fraud, under such circumstances, to allow them 
to take the land from the purchaser, without refunding to 
him the purchase-money which he paid their father for it. 
(Bassett v. Nosworthy, English and American Notes, 2 Lead. 
Cases in Kq.,1.) But for our statute concerning conveyances, 
6 
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only a life estate would pass by a deed to the grantee, and 
not to the grantee and his heirs. Then surely it requires an 
equally clear and statutory provision, before it can be said 
that a similar deed will vest the legal title in the grantee and 
his heirs, and also in his wife and her heirs; and this where 
there is nothing in the deed to indicate that the grantee was 
a married man at the date of its execution. 

But suppose that both of these propositions are fallacious, 
still the case should have been reversed. It is not denied 
that the surviving husband, whether he had the title or not, 
may sell community property, after the death of the wife, to 
pay debts. Ife has a general power to settle up and adjust 
the community estate. A purchaser cannot possibly know 
what debts exist against the community. The only source 
to which he could apply for information is the husband him- 
self. Now, it is well settled, that where a trustee has author- 
ity to sell for the payment of debts generally, an innocent 
purchaser is not to suffer through abuse of his trust, by sell- 
ing when it is unnecessary; nor though he makes an im- 
proper appropriation of the purchase-money. 

“In the case,” says Justice Stary, “of sales for the pay- 
ment of debts generally, the purchaser is not only not bound 
to look to the application of the purchase-money, but if more 
of the estate is sold than is sufficient for the purpose of the 
trust, it will not be to his prejudice.” (2 §tory’s Eq. Jur., 
sec, 1131; Perry on Trusts, sec, 795; Elliot v. Merryman, 1 
Lead. Cases in Eq., 40.) 

The court below should have allowed appellants pay for 
their improvement, if the lands could not be fairly parti- 
tioned so that all the improvements would fall upon the share 
allotted to them. It was so held in two of the cases previ- 
ously cited. (Robinson v. McDonald, 11 Tex., 390; Thomp- 
son v. Cragg, 24 Tex., 600.) 
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Cave J. Huruey v. E. H. Barnarp Et AL. 


. PROBATE LAW—JURISDICTION.—Unier the Probate Act of 1848, 
(Paschal’s Dig., art. 1319,) a petition was not essential to give the 
court jurisdiction to order the sale of laud for the payment of debts; 


a 


and when no petition asking a sale is found among the papers per- 
taining to the estate on file, it will be presumed that it had been 
lost, rather than that it had never been filed. 

2. ADMINISTRATION—JURISDICTION.—The fact that an administrator, 
under said Probate Act, waived a copy of citation, and accepted ser- 
vice in proceedings seeking the sale of land belonging to the estate 
for the payment of debts, will not authorize the conclusion that the 
court was on that account without jurisdiction to order the land sold. 

3. PROBATE SALE.—Under the same act, it was no objection to the 
validity of a sale of land ordered by the Probate Court, that the 
sale was made to satisfy a debt secured by mortgage on the land 
Which was not then due. 

4. PROBATE SALE—DESCRIPTION.—The vagueness of description in 
an order of sale made by the Probate Court, could be cured by ref- 
erence to the inventory and other matters of record pertaining to 
the administration. 

5. STATUTE CONSTRUED.—The provision of the statute, (Paschal’s Dig., 
art. 1327,) that the administrator shall swear to the report of sale, 
was a directory, and not a jurisdictional, requirement, and no pre- 
sumption, that he did not swear to his report, will arise from the 
fact that his affidavit was not indorsed on his report. 

. EVIDENCE—STATUTE CONSTRUED.—The affidavit required as a 
predicate to the introduction of copies, under Paschal’s Dig., art. 
3716, is sufficient, when it states that affiant could not produce the 
originals. 


Oo 


Apprat from Hopkins. Tried below before the Hon. Green 
J. Clark. 

Cave J. Hurley, as the heir of Thomas N. ITurley, deceased, 
brought suit at the December Term, 1872, of the District Court 
of Hopkins county, against E. H. Barnard and others, to re- 
cover a tract of 307 acres of land. The defendant claimed 
title under a deed from Roane, the administrator of the estate 
of T. N. Hurley, made, as was claimed, in pursuance of an or- 
der of the Probate Court of Hopkins county, at the February 
Term, 1857. The replication of plaintiff alleged that the deed 
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conveyed no title, because,—First, the pretended order of sale 
was made to provide for the payment of a note not then due. 
Second, that if the order of sale was made, it was to enforce 
a lien; and there was no application, in writing, to the chief 
justice of the county, for an order to sell the land, nor was 
there citation, requiring the administrator to appear and an- 
swer, as required, to give the court jurisdiction. Third, the 
order of sale was null and void, on account of the appearance 
of the administrator, and his waiver of citation and copy of 
notice. Fourth, the application was not made by any cred- 
itor of the estate. Fifth, the order did not describe the land, 
and the adrministrator made no return of sale of the land. 
On the trial, exceptions were urged to the introduction of 
the proceedings of the Probate Court, covering the points 
above indicated. That record disclosed that Roane, the ad- 
ministrator, appeared in open court, and waived citation and 
a copy of notice; that an order was made, which recited that 
a mortgage had been executed “on the real estate of T. N. 
Hurley,” to secure the payment of two notes; that there was 
no real estate belonging to T. N. Ilurley at his death, except 
the land sued for; that the administrator was required, by 
order of the Probate Court, to sell “the real estate of the said 
Hurley, dectased,” and that the “sale of land of said estate” 
was confirmed by the court at the July Term, A. D. 1857. 
The transcript contains the copy of a mortgage executed to 
secure the payment of the note bearing date July 5, 1856, 
which describes “307 acres of land, part of the headright of 
Mary Ann Bolin, situate in the county of Hopkins, about one 
mile east of the town of Sulphur Springs.” Judgment was 
rendered for defendants, from which C. J. Hurley appealed. 


Payne § Putman, for appellant. 

I. It will be conceded that the Probate Court is a court of 
special and limited jurisdiction. (Easley v. McClinton, 33 
Tex., 295.) 

In this case, it is insisted that the Probate Court of Hop- 
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kins county had no jurisdiction to make the order to sell the 
real estate of Thomas Hurley. That the said order did not 
operate upon the land, because its jurisdiction had not been 
called into operation in the mode prescribed by the statute. 

This question of jurisdiction of Probate Courts to order the 
sale of land, under the statute of 1846, seems to have been 
well matured by the Supreme Court in Finch v. Edmonson, 9 
Tex., 504. 

What right had the administrator to appear in “open 
court,” without “citation,” upon the “written application” of 
a creditor, and ask the court to make an order to sell the land 
of deceased? And this brings us back to the question,—Did 
this give the court jurisdiction to make the order? 

Was it not his sworn duty rather, after the creditor had 
filed his written application, and he was cited to appear, to 
scrutinize the claim, and defend it, if necessary? But no; the 
court permitted all the guards thrown around the estate of a 
dead man by the law, for the protection of creditors and heirs, 
to be thrown to the winds, by this accommodating adminis- 
trator. 

In the case of Miller v. Miller e¢ al., 10 Tex., 333, the 
court says: “The order of sale was made on the petition of 
the administrator, when, by the act of 1843, before recited, it 
could only be legally made (and the Probate Court could 
have obtained jurisdiction only) on the petition of a creditor, 
heir, or legatee. Hence, we conclude that the order and the 
sale were absolutely void, and gave no right to a purchaser 
under it.’ (Harris v. Graves, 26 Tex., 577; Littlefield », 
Tinsley, 26 Tex., 8353; Morris v. Halbert, 36 Tex., 19; Poor 
v. Boyce, 12 Tex., 440; Easley v. McClinton, 33 Tex., 288.) 

Il. Had the Probate Court jurisdiction to order a sale of 
land to pay a debt not due, under any law? 

Again, what land was ordered to be sold? There was no 
petition, wherein the land was described. The order of court 
does not describe any. The first time any land is described, 
is in the deed from the administrator to the purchaser, Mus- 
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grove. The deed must have followed the order of court, 
otherwise it certainly would be a nullity, and pass no title. 
(Murray v. Land, 27 Tex., 89; Castro v. Illies, 13 Tex., 229; 
Paschal’s Dig., art. 1321.) Paschal’s Dig., art. 1327, pro- 
vides that when a sale of property is ordered, and the sale 
made, the administrator shall return to the court an account 
thereof. “Such account of sale shall be in writing; shall 
specify the property sold; the name of the purchaser; the 
price for which it was sold, and the terms of sale; and shall 
be sworn to and subscribed.” Then it is the duty of the 
chief justice to inquire into the manner in which such sale 
was made. If satisfied, he shall confirm the sale, and order 
a@ conveyance to be made to the purchaser. But the chief 
justice had no power to approve the sale and order a con- 
veyance, until the administrator had made a return under 
oath, as required by law. (Paschal’s Dig., art. 1327.) 

The pretended order confirming the sale of the land, tested 
by the statute, is no confirmation. It describes no land,— 
suffice it to say, it is not intelligible.—and conveys no legal 
idea, This is not all. According to the decisions of this 
court on the subject of jurisdiction, the administrator, Roane, 
had no right to thrust himself forward and petition for the 
sale of the land. (Paschal’s Dig., art. 1819.) 


[No briefs for appellees have reached reporters. ] 


Moorg, Assocratr Justice.—It cannot be disputed, that 
the copy of the record from the Probate Court of Iopkins 
county, given in evidence by appellees, over appellant’s ob- 
jection, shows that the administration upon the estate of 
Thomas N. Hurley, deceased, appellant’s father, was con- 
ducted in quite a loose and informal manner; and that many 
glaring irregularities and errors are exhibited in the action 
of the court, as well as by the administrator in the course of 
said administration. But however readily we may coneede 
that there is manifest error in the proceedings and orders of 
the court under which the land involved in this suit was sold, 
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it cannot be maintained, in the light of the former decisions 
of this court, that they can be held to be absolutely void. 

The most serious objections urged by appellant against 
the deed from the administrator, are that the order of court 
does not show that a petition had been filed asking for a sale 
of the land; that the administrator waived a “copy of the 
citation, notice, &.”; that half of the debt, to satisfy which 
the land was sold, was not due when the order of sale was 
made; that the land was not sufficiently described in either 
the order or confirmation of sale; that the report of sale is 
too vague and indefinite, and is not sworn to by the admin- 
istrator. 

In the case of Finch v. Edmonson, 9 Tex., 504, it is said, 
that a petition for the sale of land belonging to an estate was 
essential to give the court jurisdiction to make such order, 
under the Probate law of 1846. ut the correctness of this 
proposition seems to have been seriously questioned. It has, 
beyond doubt, been limited in its application to orders of sale 
made under that law; and it seems to be now well settled, 
that a petition is not essential to give the court jurisdiction, 
under the statute of 1848, to order the sale of land for the 
payment of debts. (Alexander v. Maverick, 18 Tex., 179.) 
But if a petition was necessary, “the order of sale could not 
be considered invalid, because the record did not show af- 
firmatively that the petition was not filed. * * * It 
could not be intended, from the absence of such a paper 
merely, that it was never filed; but the intendment most ra- 
tional would be that it was lost after the rendition of the 
order.” (Id.) And, certainly, the fact of the administrator 
waiving a copy of the citation, and accepting service, does 
not indicate any impropriety of conduct on the part of the 
adniinistrator, much less warrant our saying that the court 
was on this account without jurisdiction to order the sale. 

Nor did the court err in making the order, because a part 
ot the mortgage debt was not then due, (Tinsley v. Boykin, 
46 Tex., 592.) 
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The vague and indefinite manner in which the land is 
described in the order of sale, report of the administrator, 
and order of confirmation, presents the most serious objec- 
tion to the title under administrator’s sale; and if not aided 
by other parts of the probate record, this ground of objection 
would probably be fatal. But it appears, from the record, 
that this tract was the only land the estate owned. The sale 
was ordered for payment of the purchase-money, whicii was 
secured by “a mortgage upon the real estate of the said Hur- 
ley, deceased.” It is accurately described in the mortgage, 
to which reference is made in the order. That the descrip- 
tion in the order of sale may be aided by the inventory and 
other matters of record pertaining to the administration, 
has been heretofore decided by the court. (Davis v. Touch- 
stone, 45 Tex., 490.) The provision of the statute, that the 
administrator shall swear to the report of sale, is unquestion- 
ably a directory, and not a jurisdictional, requirement. But if 
essential to the validity of the order of confirmation, it is not 
shown, by the record, that the administrator did not verify 
his report, as required by the statute. The fact of his afli- 
davit not being indorsed upon the report, does not prove that 
the oath required was not made. 

The objection to the sufficiency of appellee’s affidavit as a 
predicate for the introduction of copies of the mortgage deed 
from Hurley to Warren, and the deed from Roane, admin- 
istrator, to Musgrove, were not well taken. The affiants 
swear that they could not procure the originals. This is all 
that the statute requires of them. (Paschal’s Dig., art. 3716.) 
The proof of the execution of the deed to Musgrove by Van- 
sickle, one of the subscribing witnesses, is a substantial, 
though not a literal, compliance with the statute. This was 
sufficient to admit it to record. 

The other assignments of error are not of sufficient moment 
to require notice. 

The judgment is affirmed. 

AFFIRMED. 
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IsaAbELLA Il. McKin et au. v. J. K. WItttams Et AL. 


1. Equiry—STALE DEMAND.—In an action of trespass to try title to 
land claimed as a locative interest by the plaintiff, it is error to in- 
struct the jury, that if the contract for the location of the eertificate 
which appropriated the land was made more than ten years before the 
institution of the suit, to find for defendant. Even should the suit 
be regarded as an action for specific performance, the plaintiff's 
right to equitable relief would depend, not on the date of the con- 
tract, but upon the lapse of time after the cause of action accrued. 

2. STALE DEMAND.—When ten years have elapsed since the plaintiff 
should have sued, to enforce an agreement for the conveyance of 
land, equitable relief will not be granted, without some excuse for 
the delay. Even after the lapse of ten years, there is no fixed rule 
prohibiting relief, if the circumstances of the case sufficiently ac- 
count for and excuse the delay. 


Aprprat from Shelby. Tried below before the Hon. A. J 
Booty. 


Hazelwood § Hull, for appellants.—Appellants refer the 
court to the following authorities: Hudson v. Farris, 30 Tex., 
574; Watkins v. Gilkerson, 10 Tex., 340; Hooper v. Hall, 
80 Tex., 159; Briscoe v. Bronaugh, 1 Tex., 335; Hemming 
v. Zimmerschitte, 4 Tex., 169; Hodges v. Johnson, 15 Tex., 
574; Smock v. Tandy, 28 Tex., 130; Herman on Estoppel, 
page 283, sec. 263; Paschal’s Dig., art. 4288a ; Merriweather 
v. Kennard, 41 Tex., 273; De Cordova v. Smith, 9 Tex., 144; 
Emmons v. Oldham, 12 Tex., 26. 


Drury Field, for appellees. 
[No briefs for appellees have reached reporters.] 
Goutp, AssocraTE JusticE.—This suit was brought by Mrs. 


McKin, joined by her husband, to recover of J. K. Williams 
and wife and William Wilson thirteen labors of the head- 
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right of Samuel Strickland, the petition being indorsed as 
an action of trespass to try title, and containing all the aver- 
ments and the prayer appropriate to that action. 

The petition also contained averments, showing that plain- 
tifis claimed the land sued for as the locative interest of Mrs, 
McKin’s father, W. G. Anderson, who, at some time prior to 
1849, located said Strickland’s headright certificate for a 
league and labor in two tracts, of thirteen labors each, one 
of which was patented by the procurement of Anderson in 
1849, and was accepted and occupied by said Strickland as 
his half; and the other half, being the land sued for, was 
acknowledged and respected by him as the locative half of 
Anderson. 

The petition further alleges, that Williams had fraudulently 
procured from James and David Strickland, two of the heirs 
of Samuel Strickland, a power of attorney to locate and sell 
their father’s headright, and from the other two heirs of 
Samuel Strickland, a quit-claim deed of their interest to his 
wife, Louisa Williams; under which, having obtained, in 
1878, the patent to the second tract of thirteen labors, located 
by Anderson, he had made sales of parts thereof to defend- 
ant Wilson, who, as well as Williams, is charged to have had 
notice of plaintiffs’ rights. There was in the petition a 
prayer for the cancellation of the power of attorney and 
deeds, and that the patent inure to the benefit of the plain- 
tiffs. 

By an amended petition, the heirs of Samuel Strickland 
were made parties defendant, the prayer being for judgment 
against them for damages, if plaintiffs failed to recover the 
land. In a further amendment, a compromise with these 
heirs, made in April, 1874, before the suit was brought, is 
set up; and, on the trial, it appears that at the time of this 
compromise James, David, and Amos Strickland, three of 
the four heirs of Samuel, executed a conveyance of the land 
in controversy to the heirs of Anderson, recognizing the 
locative rights of Anderson, and at the same time received 
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a reconveyance of one-third thereof, made by Mrs. McKin to 
them and Mrs. Mann, who was the fourth heir, and one of the 
two who had in 1866 executed a quit-claim to Mrs. Williams. 
But it seems that Williams failed to pay Mrs. Mann the pur- 
chase-money, and that, after this suit was commenced, judg- 
ment was rendered in favor of Mrs. Mann and husband, against 
Williams, on his note, and against his wife, foreclosing the ven- 
dor’s lien; and A. M. Carter intervenes in this suit, claiming 
to have purchased the interest of Williams and wife at a sale 
under this judgment. The validity of this judgment and of the 
sale was attacked by Mrs. Williams. The record shows that 
the plaintiffs dismissed the case as to all of the defendants, 
except Williams and wife. On the trial, it appears that there 
was a second compromise, evidenced by an agreement, signed 


by counsel, and including the intervenor, settling the claims. 


of all the parties, except between plaintifis and Williams and 
wife; and it is to be inferred, that this second compromise 
led to the plaintiffs’ action in dismissing as to all save Wil- 
liams and wife. 

The evidence of plaintiffs did not fix the date or terms of 
the locative contract, furtlier than was stated in the petition. 
Two witnesses testify that Samuel Strickland, up to his death 
in 1850 or 1851, lived on the half league patented in 1849; 
and that he stated repeatedly that he had given the other 
half league to Anderson for locating. One of those witnesses 
says he pointed out the land in controversy as the land so 
given to Anderson. The heirs of Strickland are not shown 
to have asserted any claim to this half until 1860, when the 
power of attorney to Williams was made by two of the heirs. 
Further than that he had a survey made, (perhaps for the pur- 
pose of correcting a conflict which had prevented the issuance 
of patent,) that he procured the patent, and that he had made 
sales to Wilson, the statement of facts dees not show what 
was done by Williams. 

The plaintiffs, besides the first compromise deed and the 
second compromise agreement, read in evidence the judg- 
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ment in favor of Mrs. Mann, and the order of sale thereon; 
but the court excluded the return of sale and the sheriff's 
deed. 

The court instructed the jury to find for the defendants, if 
the contract for the location of the certificate was made more 
than ten years before the institution of suit. 

Under this charge, the jury were compelled to find for de- 
fendants; for, whilst the date of the locative contract was not 
fixed, either in the pleadings or evidence, it was evidently 
made before the issuance of patent to the first tract, in 1849,— 
much more than ten years before suit was commenced. 

The charge evidently treats the suit as being for specific 
performance; but if it could be so regarded, the plaintiffs’ 
right to equitable relief was dependent, not upon the date of 
the contract, but upon the lapse of time after the cause of 
action accrued. (Hodges v. Johnson, 15 Tex., 574.) When 
ten years have elapsed since the plaintiffs should have sued, 
equitable relicf will not be granted, without some excuse for 
the delay. (Carlisle v. Hart, 27 Tex., 354.) 

But even after the lapse of ten years, there is no fixed 
rule prohibiting relief, if the circumstances of the case suffi- 
ciently account for and excuse the delay. (Reed v. West, 
47 Tex., 240; Bell v. Warren, 39 Tex., 111; Tolman v. Cris- 
well, 15 Tex., 398; Williams v. Talbot, 16 Tex., 1.) 

Whether the plaintiffs in this case are entitled to equitable 
relief, is a question which we do not feel called on to deter- 
mine. The facts of the case are evidently but imperfectly 
developed, and it is not deemed proper to pass upon the 
question; especially as it is not, by any means, clear that the 
ultimate decision of the case will involve any such question. 

As we have seen, the action was, at least in one view of it, 
an action of trespass to try title. We will not inquire whether, 
outside of any conveyance from the heirs, the plaintiffs might 
not have rights enforcible in that: form of action, as in case 
of an executed locative contract, followed by partition, (Gib- 
bons v. Bell, 45 Tex., 418.) The plaintiffs, having produced 
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a patent to Samuel Strickland, and a conveyance from all his 
heirs save one, exhibited a title sufficient to support a recov- 
ery of an undivided interest in the land, unless a better 
title was shown in the defendants, or some one else. The 
title of Williams and wife was from only two of the heirs, 
and it does not appear that the sale to Wilson was exclusively 
under the power of attorney from the other two heirs, nor 
that it was made prior to the deed made by those heirs to 
Anderson’s heirs. Without further discussing questions which 
counsel have not presented, we hold that the charge of the 
court was erroneous; and as the error was most material, it 
is fatal to the judgment. 

It is supposed that the plaintiffs offered the sheriff’s deed 
to Carter, with the view of getting the benefit of the last com- 
promise. The exclusion of this deed is one of the errors as- 
signed. But the deed is not made a part of the bill of ex- 


ceptions, nor is it stated on what ground it was objected to 
or excluded. The record does not show that it was erro- 


neously excluded. It may have been because of defective 
proof of its execution, or because of some defect appafént on 
the face of the instrument. It may have been on the ground 
that it was a sale pendente lite, as that position is assumed in 
one of Mrs, Williams’ pleas opposing Carter’s intervention. 
If on the latter ground, the correctness of the ruling could 
hardly be maintained, as this was a sale under judicial pro- 
cess, and not a voluntary alienation. (Jemison v. Ilalbert, 
47 Tex., 180.) But it is not designed to decide a question 
not presented. The object is to call attention to the ques- 
tions likely to recur, if there should be another trial of the 
cause. 

For the error in the charge of the court, the judgment is 
reversed and the cause remanded. 


REVERSED- AND REMANDED. 


LLL OT EI ES 
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AMANDA ANDREWS V. W. T. PARKER ET AL. 


DEPOSITIONS.—Though the statute makes no provision for the deliy- 
ery of a deposition by the officer before whom it is taken directly to 
the clerk of the court where the cause in which it is to be used ‘s 
pending, the fact that a deposition is so returned constitutes no valid 
objection to its introduction in evidence. , 

TRESPASS TO TRY TITLE.—See case for facts which authorize the 
action of trespass to try title against a tenant holding over. 

CHARGE OF COURT.—When the plaintiff’s title, as alleged, consists 
of a number of facts establishing a continued possession and claim 
under a color of title, with defined boundaries, for ten years, it is 
not error for the court to enumerate in the charge the various facts 
thus alleged, and instruct the jury to find for the plaintiffs, if they 
had been proved. Such a charge is not liable to the objection of 
being a charge on the weight of evidence. 

LIMITATION.—See facts which authorize a recovery under the statute 
of limitations of ten years, by possession under color of title, with 
defined boundaries. 


Apprat from Panola. Tried below before the Hon. George 
Lane." 

This is a suit instituted by Wm. T. Parker et al., as heirs of 
Mary Tuttle, deceased, against Amanda Andrews, to remove 
cloud and try title to 160 acres of land, situated in Panola 
county, it being a part of Daniel Tuttle’s league. The plain- 
tiffs rested their title mainly upon the ten years’ statute of 
limitation, and the fact that Erastus Andrews, husband of 
the said Amanda Andrews, went into possession of the land 
and premises by permission of the heirs of Mary Tuttle. 

The facts in evidence were as follows, viz.: 

Daniel and Mary Tuttle, husband and wife, were entitled, 
under the Constitution of 1836, to one league and labor 
of land, as citizens. Daniel Tuttle sold his certificate, on 
the 20th day of June, 1838, to one Charles W. Jackson, to 
whom the land was patented on the 6th day of November, 
1850. In March, 1842, Mary Tuttle instituted a suit in the 
District Court of Harrison county against her husband, Dan- 
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iel Tuttle, for a divorce, praying for a partition of their com- 
munity property, &. A judgment was rendered, divorcing 
the said Mary, and decreeing a partition of the league of 
land, the headright of said Daniel, one-half to said Mary, and 
appointing commissioners for that purpose. The commis- 
sioners appointed performed the task allotted them, returned 
their report, and had the same recorded on the 13th day of 
December, 1842, the land allotted to Mary Tuttle being the 
east half of said league. ’ 

In 1847 or 1848, one John Pyburn, with his wife, Sarah 
Jane Pyburn, a daughter of Mary Tuttle, lived on the land in 
contest, known as the “ Old Pyburn Place,” embraced in the 
land set apart by the commissioners to Mary Tuttle. The 
heirs of Mary Tuttle continued to live upon or rent the land 
in dispute from 1848 up to 1860, with but little, if any, inter- 
ruption, when Erastus Andrews was permitted, by the heirs 
of Mary Tuttle, to go upon the land and occupy the same, 
with the understanding that his improvement was to go for 
the use of the land; and that when Andrews got able he was 
to be permitted to buy the land. Andrews was permitted to 
occupy the land until between 1861 and 1865, at which time 
he intermarried with the appellant, Amanda Andrews. The 
husband and wife then continued to live upon the land until 
1870. The husband died, and the appellant refused to claim 
or hold under appellees. The plaintiffs pleaded these facts 
specially as their title to the land, and the defendant de- 
murred, pleaded “ not guilty,” and also plead to the jurisdic- 
tion. Verdict and judgment for plaintiffs. Motion for new 
trial overruled. Defendant excepted, and gave notice of an 
appeal. 


B. M. Baker, for appellant.— We feel assured that the court 
erred in overruling defendant’s plea to the jurisdiction. If 
plaintiffs, in their pleadings, presented a ease of “forcible 
entry and detainer,” or forcible detainer, we think they 
should have been remitted to the proper court to try that 
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issue. We do not believe that any law gives the District 
Court jurisdiction of such a case. 

We submit, that the manner of taking depositions ought 
to be rigidly pursued; and as the depositions of Elizabeth B. 
Parker and Mary Ann Coyle were received from the officer 
who took them by the clerk, and not returned as directed by 
statute, we think they ought to have been suppressed. 

We cannot doubt but that it was gross crror for the court 
to charge the jury, that they should find for plaintiffs upon 
facts which occurred before the patent issued, notwithstand- 
ing it issued to Charles W. Jackson, as the assignee of the 
person under whom plaintiffs claim title. 


Drury Field, also for appellant.— We argue, that if the pat- 
ent issued to Charles Jackson as assignee of Danicl Tuttle, it 
was evidence of superior and outstanding title to the plaintith, 
fatal to their action in this cause, as they do not claim through 
or under Jackson. And more so, on their claim to title un- 
der the ten years’ statute of limitation, because that fact de- 
stroyed that claim to title to the half league under color of 
title, and remitted plaintiffs to a status as naked possessors of 
the land, which would, at most, only give title to them in 
case of exclusive possession to 640 acres of land; and as 
they only could claim to that extent, it devolved upon them 
the obligation of showing a possession, claimed by metes and 
bounds, not of a half league, but of 640 acres, under the ten 
years’ statute of limitation. No possession, under a specified 
elaim by metes and bounds, was proved by plaintitfis below; 
hence their recovery was illegal. If the appellees can claim, 
as we assume, but 640 acres by limitation, where will we 
locate it? On what part of the east half of the league? 
Plaintiffs have furnished the court no boundaries for that 
purpose. 

In further discussion of limitation in respect to plaintifis’ 
title thereunder, we refer the court to Wright v. Daily, 26 
Tex., 730; Mosely v. Withie, 26 Tex., 720; and we insist 
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that Moody v. Holcomb, 26 Tex., 714, does not support 
plaintifis’ title, because, in that case, Moody had possession 
of all he claimed. 





A. M. Carter, for appellees.—Asolute continuous posses- 
sion is not necessary under the pica of ten years. (Cochrane 
v. Faris, 18 Tex., 855; Whitehead v. Foley, 28 Tex., 14, 
15.) Ten years under a written muniment purporting to vest 
title, the possession being constructively adverse within the 
boundaries thus defined by this color of title, is a good bar ' 
under the fourteenth section, by cutting off the remedy, &c. 
(Charle v. Saffold, 13 Tex., 111.) 

The tenant cannot dispute his landlord’s title. (See the 
eases collected in Mr. Morris’ edition of Smith’s Landlord 
and Tenant, 234, note; Williams on Real Property, 237, note 
2; Judge Hare’s notes to Doe v. Oliver, 2 Smith’s Leading 
Cases.) 

A person entering under another, and acknowledging his 
title, cannot set up an outstanding title in a third person. 
(Adams on Ejectment, 29 (3); Id., 58, and authorities cited.) 
Admissions of the defendant in possession are admissible 
against him, and all claiming under him, (Id., 249.) Privity 
must be proved. (Id., 276.) The defendants are estopped 
from denying their landlord’s title. (Smith on Contracts, 
32.) If a tenant would be permitted, after entering his les- 
sor’s premises, to throw the burden of proving a good and 
perfect title upon his lessor, before he could collect his rent or 
regain possession of his rented premises, then but few would 
trust their present possessions to another; and arule thus es- 
tablished would expose many a family to the “ howling winds” 
and wintry-beating rains. We are sure that no such rule has 
ever existed in any civilized country. We, therefore, ask an 
affirmance of the judgment below. 






Roxnerts, Cuter Justice.—This record presents a case in 
which nearly everything alleged, and nearly everything of- 
7 


ANDREWS v. PARKER. [Tyler Term, 





Opinion of the court. 





fered in evidence by the plaintiffs, in support of their cause 
of action and the rulings of the court and findings of the 
jury, in all parts of the trial, are objected to by the defend- 
ants and assigned as error, by which the whole case is sub- 
stantially removed from the District Court to be retried, on 
appeal, in the Supreme Court. But, as it would appear from 
the briefs of counsel, the main objections relied on are as fol- 
lows, to wit: 

ist. The court erred in not suppressing the depositions of 
Mary Ann Coyle, because the clerk of the District Court cer- 
tified that they were received by him from A. M. Baker, Jr., 
notary public, the officer who took them. 

This presents a case where the requirements of the statute 
have been complied with in substance, without doing that 
which the terms of the statute presuppose would ordinarily 
be necessary to be done in taking depositions, which is, that 
they would be transmitted from the officer taking them to 
the clerk, either by mail, or by some person who would take 
them and deliver them. All of the provisions of the statute 
relating to their transmission are intended to secure their safe 
transmission, without alteration, from the hands of the officer 
who may take them, to the clerk of the court, whose duty it is 
to receive them ; evidence of which, made by the intermediate 
persons through whose hands the package may pass, is re- 
quired to be indorsed on the package in which they are sent. 
But if the sealed package is passed directly from the officer 
taking them to the clerk, the object of the statute has been 
fully attained, without the use of the intermediate persons, 
which, in this case, is evidenced by the certificate of the 
clerk. It would certainly have been a useless thing for A. 
M. Baker, the officer, who may have taken the depositions 
in the clerk’s office, in the presence of the clerk, to have 
passed the sealed package containing them through the post- 
office in the mail at Carthage, to come back to the clerk in 
the court-house. The law implicitly trusts the officer who 
takes the depositions and the officer (the clerk) who receives 










































ANDREWS v. PARKER. 





Opinion of the court. 








them; and requires no evidence that they have not altered 
them, as taken by the one and as received by the other. But 
when intermediate persons, who act, in reference to them, 

not in an official capacity, are used in the transmission of 

them, then it is that there must be evidence, as provided in 

the statute, that such intermediate persons have dealt fairly 

with them. 

2d. That the court erred in not sustaining the defendants’ 
exceptions and plea to the jurisdiction, in which it was claimed 
that the amendments to the petition had shown plaintiffs’ cause 
of action, as alleged, to be an unlawful detainer of the prem- 
ises sued for in trespass, cognizable in a Justices’, but not in 
a District Court. 

To this it may be answered, that the fact alleged by the 
plaintifis, that the defendant entered into the possession of 
the land under their title as their tenant, which is, in effect, 
what was alleged, is a fact well pleaded in this action of tres- 
pass to try title, as against one who holds over against that 
title, without setting up title in herself superior to that under 
which she entered, which she has not done in this case. She 
has not connected herself with any superior outstanding title, 
and, therefore, what would be the rule in such case need not 
be considered. 

3d. That the court erred in charging upon the weight of 
evidence. 

The plaintiffs’ title, as alleged, consisted of a number of 
facts establishing a continued possession and claim, under a 
color of title, with defined boundaries, for ten years, The 
charge enumerated these various facts thus alleged, and in-’ 
structed the jury to find for the plaintiffs, if they had been 
proved. Such a charge is not one upon the weight of the 
evidence. The same may be said in relation to the charge. 
about the defendant having entered under the title of plain- 
tiffs as their tenant. 

4th. That the verdict was not sustained by the evidence, 
because the evidence showed an outstanding title in Jackson, 
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who had bought the certificate from Daniel Tuttle, Sr., during 
the coverture of Mrs. Tuttle, and before her suit for divorce 
and partition of the land by the suit, under whom, as her 
heirs, plaintiffs claim the land. 

To maintain plaintiffs’ right under the statute of limita- 
tions of ten years, by possession under color of title, with 
defined boundaries to their claim, it was not necessary that 
they or their ancestor, under whom they claim, should have 
had a better title than Jackson. If that were so, the ten 
years’ possession would amount to nothing. The record of 
the suit of divorce and partition, though not so complete 
and definite as it should have been, may be held to have 
been sufficient to found a claim to the land, to the extent of 
the boundaries specified in the partition, as against Daniel 
Tuttie, Sr., the grantee of the certificate, for whom the land 
was located and surveyed. The land being no longer vacant, 
and subject to location by another certificate, and plaintifis 
having entered under this claim, have held under it; and if 
Jackson, or some one claiming under him, never appeared 
to show that Daniel Tuttle, Sr., had parted with the title to 
the land before the partition, they might still hold as against 
all other persons, and especially as against one who, by their 
permission, entered into possession of the land under their 
title us their tenant. 

The question as to whether they have acquired, by their 
ten years’ possession under such claim, a right to the half 
league of land, superior to the title of Jackson, or to one 
claiming title under him, does not necessarily arise in this 
ease, and need not be decided. 

There is some conflict in the evidence tending to estab- 
iish the facts constituting the plaintiffs’ title as aguinst the 
defendant; but we cannot say that there was a deficiency of 
evidence to warrant the jury in finding for the plaintiffs. 

The judgment is affirmed. 

AFFIRMED. 
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Wiu1am H. Bowen anp wire v. B. Rt. Davis & Bro. 


1, CONSTITUTIONAL LAW—VERDICT.— Section 13 of article 5 of the 
Constitution of 1876, taking effect April 18, 1876, providing, that “in 
trials of civil and criminal cases, below the grade of felony, in the 
District Courts, nine members of the jury concurring may render a 
verdict,’’ presents a rule to take immediate effect as the organic law 
of the State. 

2. SAME.—'Lhe power given in the Constitution to the Legislature, in 
regard to it, was to change or modify the rule as established by it. 

8. SAME.—Until the passage of the act, August 1, 1876, ‘*to regulate 
grand juries, and juries in civil and criminal cases, in the courts of 
this State,” restoring the old rule, a verdict, nine jurors concurring, 
was valid. 


Error from Anderson. Tried below before the Hon. R, 
8. Walker. 

This was a suit by Davis & Bro. against W. II. Bowen, upon 
three promissory notes, and to foreclose 2 mortgage upon a 
lot in the town of Palestine. Selie E. Bowen, wife of de- 
fendant, intervened, claiming the lot as part of the home- 
stead. Judgmeut for the amount of the notes and for fore- 
closure of the mortgage was rendered, upon a verdict ren- 
dered June 28, 1876, by ten of the twelve jurors impaneled 
to try the case. 

Bowen and wife sued out a writ of error, assigning as error 
the insufficiency of the verdict. 


T. T. Gammage, for plaintifis in error. 
ge, 


Moors, Associate Justice.—Though a number of grounds 
for a reversal of the judgment in this case are suggested in 
the assignment of errors, the only one upon which plaintiffs’ 
counsel insists is, in effect, that there is no valid or legal ver- 
dict in support of the judgment; but, on the contrary, the 
supposed verdict upon which the judgment was rendered is 
invalid, because it appears from the record that a jury of 
twelve men were impaneled to try the cause, and that none 
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of them are shown to have died, or have been disabled from 
sitting, yet only ten of the jury concurred in said verdict. 

In support of this objection to the judgment, we are cited, 
by counsel, to the nineteenth section of the act “ to regulate 
grand juries, and juries in civil and criminal cases, in the 
courts of this State,” approved August 1, 1876. By this 
statute, the Legislature has unquestionably changed or mod- 
ified the rule prescribed in section 13, article 5, of the Con- 
stitution, authorizing a verdict in civil causes, and in criminal 
cases below the grade of felony, in the District Court, on the 
concurrence of nine of the jurors. But as this statute did 
not become a law until more than a month after the verdict 
and judgment in the court below, we do not perceive how it 
could be supposed to affect this verdict; and counsel have 
not attempted to show it can do so, From his brief, we infer 
that he overlooked the fact that the case was tried in the 
District Court prior to the passage of the law to which he 
refers, or that he supposed the constitutional provision author- 
izing a verdict in the cases therein referred to, on the con- 
currence of nine jurors, required legislative action to give it 
effect. But the Constitution itself plainly forbids our giving 
it such a construction. Its language is clear. It presents, in 
unequivocal and positive terms, a rule, to take immediate 
effect with its own existence, as the organic law of the State. 
The only power committed to the Legislature in regard to 
it, was not to enact a rule authorized by the Constitution, but 
to change or modify one established by it, if it should not 
prove acceptable to the people. 

We can see nothing in the record, which contains neither 
a bill of exception nor a statement of facts, to induce the 
belief that any injustice was done the plaintiffs in error py 
either of the other rulings of the court to which the other 
assignments refer, nor any sufficient reason for making spe- 
cial comment upon them. 
« There being no error in the judgment, it is affirmed. 


AFFIRMED. 
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B. Harpeman & Son v. A. H. Moraan. 


1. DAMAGES—REMITTITUR.—It seems that a remittitur of damages in 
tort should not discharge a motion for new trial, made upon the 
ground that the damages were excessive, or improperly given by a 
jury. 

2. JURISDICTION OF DISTRICT COURT.—Since the adoption of the Con- 
stitution of 1876, the District Courts have no power to try causes 
pending therein, which, by the Constitution, are within the exclu- 
sive jurisdiction of justices of the peace. 

3. SAME—RECONVENTION IN ATTACHMENT SUITS.—The right to re- 
convene, in attachment suits for damages, is limited by the jurisdie- 
tion of the court in which the plaintiff’s suit is brought, or where it 
is legally pending when the defendant asserts his demand. 

4. SAME.—A defendant in attachment cannot, after the adoption of 
the Constitution of 1876, by reconvening, confer jurisdiction upon 
the District Court, in a case which, by the Constitution, is placed 
within the exclusive jurisdiction of a justice of the peace. 


AppEaL from Nacogdoches. Tried below before the Hon. 
R. 8. Walker. 

B. Hardeman & Son, November 17, 1873, sued, by attach- 
ment, defendant Morgan, for balance of $126.30 gold, on a 
loan of $150 gold, made by plaintiffs to defendant. The 
attachment was levied on 11,138 pounds seed cotton, the 
property of defendant. 

May 25, 1875, defendant denied the indebtedness under 
oath. 

September 19, 1876, defendant pleaded payment in cotton; 
reconvened for excess of value in cotton delivered to plaintiff 
over amount of the account; reconvened in damages for the 
wrongfully suing out of the attachment, alleging damages 
at $1,000. 

The jury returned a verdict “for defendant for $100,” 
upon which judgment was rendered. 

Plaintifis filed a motion for new trial, and, after the argu- 
ment upon the motion, the court stated, that the only error 
perceived grew out of the judgment in favor of the defendant 
for damages against the plaintiffs, and that if the defendant 
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would remit the judgment against plaintiffs, the motion for 
new trial would be overruled; whereupon defendant remit- 
ted the judgment against the plaintiffs, upon which the court 
overruled the motion. Plaintiffs appealed. 

The errors assigned sufficiently appear in the opinion. 


Peyton T. Edwards and George F. Ingraham, for appellants. 

I. The court erred in giving a charge upon the subject of 
punitory damages, in the absence of any proof to support 
such charge, and under the defective plea of defendants. 
(Andrews v. Smithwick, 20 Tex., 118; Yarborough v. Tate, 
14 Tex., 483; Earle v. Thomas, 14 Tex., 583; McGreal ». 
Wilson, 9 Tex., 429; Hampton v. Dean, 4 Tex., 455.) 

Il. The motion for new trial should have been allowed, 
notwithstanding the remittitur. (Thomas v. Womack, 13 
Tex., 580.) 


[No brief for appellee came to reporters.] 


Moorg, Assocrate Justice.—We are inclined to the opin- 
ion, that we should have to say, if we were required to pass 
upon them, that several of the errors assigned for the re- 
versal of the judgment in this case are well taken. 

The special exception to appellee’s answer, claiming dam- 
ages for the wrongful levy of the attachment, and the objec- 
tion to the testimony of the witness Ashley, should, it seems 
to us, have been sustained. And if, as the presiding judge 
evidently supposed, the verdict of the jury giving damages 
in favor of appellee was not warranted by the evidence, we 
do not see that the court could say that the remittitur by 
appellee cured the error. (13 Tex., 580.) But we are not 
called upon—if, indeed, it would be proper for us—to make 
an authoritative ruling upon these questions at present, and, 
as we have not been aided in their discussion by counsel for 
appellee, we intend, by what we have said, to intimate merely 
the present bias of our minds, to induce investigation and 
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discussion, if necessary, hereafter, and not to announce ma- 
tured opinions, much less an authoritative determination of 
questions upon which we are not called to decide, 

Putting aside, however, all consideration of the errors as- 
signed by appellants, it is plainly manifest, upon the face of 
the record, that the judgment must be reversed for want of 
jurisdiction of the District Court to hear and determine the 
cause at the time it was tried. 

This suit was brought by appellants against appellee in the 
District Court of Nacogdoches county, November 17, 1873, 
for the recovery of the sum of $126.30, claimed to be due 
them on an open account; but was not tried until the 
day of September, 1876. It is, therefore, obvious, if the 
authority of the District Court to hear and determine the 
case is to be determined by the cause of action asserted by the 
plaintiffs, that jurisdiction of it was taken from the District 
Court, and conferred upon one of the justices of the peace of 
the county in which it was pending, by the provisions of the 
present Constitution, before it came to trial. (Art. 5, secs. 8, 
19, and 27.) 

It is, unquestionably, a well-established and familiar rule of 
practice, in our system of jurisprudence, that the defendant in 
an attachment suit may, by an answer in the nature of a plea 
in reconvention, litigate, and have determined, his right to 
damages for the wrongful and malicious suing out of such 
writ in the action in which the writ issued; and this court has 
heretofore ruled, that though the plaintiff’s*cause of action 
would not of itself warrant the District Court in retaining 
jurisdiction of the case under the present Constitution, yet if 
the court, when the Constitution took effect, had jurisdiction 
of the cross-action of the defendant, it would retain jurisdic- 
tion of the entire case. This, we think, is the correct, if not 
the necessary and unavoidable conclusion, from the practice 
of permitting the defendant’s right to damages to be litigated 
and determined in the plaintiff’s suit in which the attach- 
ment issued. But while the defendant has the privilege of 
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claiming his damages by an answer in the nature of a cross- 
action, he is not compelled to seek redress in this way. He 
may, undoubtedly, if he prefers it, bring his separate suit in 
the court having jurisdiction of such a demand, without re- 
gard to the tribunal in which the plaintiff’s action may be 
pending. But, certainly, it cannot for a moment be supposed, 
because the defendant may prosecute his demand against the 
plaintiff by an answer in the nature of a cross-action, instead 
of bringing his independent and separate suit, that he can, 
to enable him to exercise this privilege, take the plaintiff’s 
case from the tribunal where it belongs, and whose jurisdic- 
tion has properly attached, or that he can litigate his cross- 
action in a tribunal which would not have jurisdiction of it, 
if he was seeking redress in a separate and independent suit. 
Unquestionably, the privilege given by our system to defend- 
ants, of litigating their right to damages in this way, is limited 
by the jurisdiction of the court in which the plaintiff’s suit 
is brought, or where it is legally pending when the defend- 
ant asserts his demand. 

There is nothing in the transcript which warrants our say- 
ing that appellee had asserted a claim for damages against 
appellants for an amount of which the District Court is given 
jurisdiction by the present Constitution prior to its adoption; 
or that he had done this even up to the time that the statutes 
transferring all such cases as appellants’ from the District 
Courts to those of the justices of the peace went into effect. 
(General Laws*15th Leg., p. 48.) Appellee’s cross-action, 
so far as we can tell from the record, was not asserted 
until the 19th of September, 1876. Jurisdiction over this 
case, as then presented, having been taken, by the adoption 
of the Constitution, from the District Court, and given to 
the Justices’ Court, it could only be legally proceeded with 
thereafter in the latter tribunal. The only action which the 
District Court could subsequently take in the case, was to 
have an order entered upon the minutes of said court trans- 
ferring it to the Justices’ Court. All other or further proceed- 
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ings had in the case by the District Court, after its jurisdic- 
tion had been revoked by the organic law, were absolutely 
null and void. 

It appearing, from the record, that the judgment in this 
case was rendered by the District Court of Nacogdoches 
county when it had no jurisdiction of the same, it is ordered, 
that the judgment be reversed, and that said court be, by the 
mandate of this court, directed to enter upon its minutes an 
order transferring the case to the Justices’ Court of the pre- 
cinct in which the county seat of said Nacogdoches county is 
situated, and that appellee be adjudged to pay the cost of this 
appeal. 

REVERSED. 





Burks AND Moore v. Maturw WArTSON. 


1, VENDOR’S LIEN—PRACTICE.—A remote purchaser, in possession of 
land against which it is sought to enforce the vendor’s lien, is prop- 
erly joined as defendant with the maker of the note sued on and 
secured by the lien. Being a party, he can defend by showing, if 
he can, that he is a purchaser without notice of the lien, and by 
urging whatever defense of law or fact the maker of the note could. 
He can also appeal or prosecute a writ of error, regardless of the 
acts of the maker of the note. 

2. NOTE PAYABLE ON CONTINGENCY.—A note payable on contingency, 
that lands, for which it is in part payment, should be recovered by 
the payee of the note, becomes payable upon the surrender of the 
land by the adverse claimant; and it does not affect the note, either 
as to its validity or its securities, that it was assigned to the adverse 
claimant in consideration of its release. 

3. GENERAL EXCEPTIONS—PLEADING.—In passing upon the sufficiency 
of the petition, under general exceptions, it must be held by the 
court that everything is alleged properly which is embraced in the 
allegations made, upon a reasonable construction of their import, as 
aided or explained by that which appears in exhibits pertinent to 
the issues made. 

4, Exuipirs.—The use and purpose of an exhibit is to set forth, in de- 
tail, that which is alleged in more general terms, or to embody in 
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the record such facts as will, in legal effect, amount to the facts as 
alleged in the petition, or to aid the allegations in fixing more acecu- 
rately and definitely their import; but not to supply the omission 
or allegations necessary to present a good cause of action. 

5. VENDOR'S LIEN.—That an obligation for balance of purchase-money 
for Jaud, payable on condition of the establishment of title against 
an adverse claimant, has been assigned to such adverse claimant in 
satisfaction of his claim, docs not affect the lien, as upon the entire 
interest in the land sold. 

6. PRACTICE.—Where an agent conveyed land of his constituents, ina 
suit to enforce the vendor’s lien for the purchase-money in such 
sale, the admission of a deed by said constituents ratifying the act 
of the agent, not recorded without proof of execution, while erro- 
neous, still, being immaterial, the admission is not cause for reversal. 

7. EVIDENCE OF PENDENCY OF SUIT.—Where it is in issue, whether a 
snit be pending for the recovery of land, to negative the existence 
of such suit, the record of it, with order of dismissal, is evidence, 
but not of any fact appearing in the record. 


Error from Red River. Tried below before the Hon. 
John C. Easton. 
The facts are fully stated in tv opinion. 


Clark § Todd, for plaintiffs in error.—The petition does 
not allege that plaintiff or said heirs were entitled to the fee 
or possession of the land; it does not show that they, or either 
of them, were in a condition to convey to Hopkins any val- 
uable interest in this land; it does not show any facts or cir- 
cumstances upon which the law raises and attaches the vend- 
or’s lien. In the case of Wynn v. Flannegan, 25 Tex., 782, 
the Supreme Court says: “A vendor’s lien upon land is not 
established by proof that the parties agreed that one of them 
should have a vendor’s lien upon certain land. Such a lien 
arises by operation of law, when certajn facts exist. If the 
facts do not exist, the vendor’s lien does not arise. Any 
other kind of lien upon land, such as a mortgage lien, must 
be evidenced by writing.” We think the petition fatally de- 
fective, for the want of the allegation of such facts as would 
raise a vendor’s lien, and that the demurrer should have been 
sustained. 
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Again, as to defendants Burks and Moore. In order that 
they might properly be made parties to this suit, and this 
property in their hands be subjected to the payment of Wat- 
son’s demand, it was essential that they should have been 
charged with notice of the lien claimed by plaintiff. This is 
the gist of plaintiff’s cause of action against them, and the 
only circumstance that could make them necessary or proper 
parties to the suit. Without this allegation, notifying them 
to meet this issue, plaintiff could introduce no proof upon it. 
The allegation in the petition that appears to have been in- 
tended to effect this object is: “Petitioner further shows, that 
Joseph I. Burks and Sam. Moore, both of whom reside in 
this county of Red River, are in possession of said tract of 
land, using and cultivating the same; but your petitioner 
charges that they had notice of the existence of said bill of 
exchange, because a lien for the payment of the same was 
reserved upon said tract of land in both of the said deeds of 
the said R. M. Hopkins.” This is the only allegation in plain- 


tiff’s pleadings in reference to notice of any kind whatever; 
and this, it will be observed, only charg 
of the existence of the bill of exchange. An examination of 
said bill will show that it contains nothing in reference to any 
security for its payment, or in reference to any lien. It does 
not state that it was given for any consideration whatever. 


ges them with notice 


So far as the bill itself shows, it may have been accommoda- 
tion paper. The reason given by plaintiff for thinking Burks 
and Moore had notice of the existence of the bill, was “ be- 
cause a lien was reserved for the payment of the same in 
both the Hopkins deeds.” It is not alleged that they had 
any notice of the deeds, nor is it alleged that said deeds were 
of record. 

These positions, it is submitted, are fully supported by the 
following authorities, to which we respectfully invite the at- 
tention of the court: 

In the case of M’Clenney v. M’Clenney, 3 Tex., 197, the court 
say: “The execution of a lien on property in Alabama is no 
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notice to affect creditors or subsequent purchasers of the same 
property in this country; and unless actual notice to the cred- 
itor or purchaser here is averred in the petition, in a suit to 
enforce the lien, a demurrer to the petition will be sustained.” 
In Gray v. Osborne, 24 Tex., 157, the court say: “The plain- 
tiff must show a good cause of action by appropriate aver- 
ments of the facts which constitute it, and not merely state 
the evidence by which it may be maintained, or conclusions 
derived from the evidence.” “The court cannot, in violation 
of the plainest rules, come to the aid of a party, although it 
may be easily inferred, from the aspect of the particular case, 
that there will ensue a long delay in the collection of a just 
demand.” In Whitlock v. Castro, 22 Tex., 109, opinion by 
Roberts, J., it is said: “In ascertaining whether or not the 
averment of a fact necessary to support or qualify a cause of 
action has been made, the court is not required to collate 
detached parts of the recitals in it, and construe them in a 
connection and for a purpose not intended by the pleader, in 
order to supply, by the aid of inferences, a distinct and mate- 
rial averment, which has been clearly omitted in its proper 
place,” In same report, page 610, Malone v. Craig, the court 
say: “A petition should state the plaintiff’s cause of action 
by distinct averments, and not leave it to the court to deduce 
the existence of one fact from the statement of another.” In 
Hanks v, Enloe, 33 Tex., 627, the court say: “It was as im- 
perative for the plaintiff to set out a good cause of action in 
his petition, as it was for him to prove one on the trial; and 
having failed in his pleadings, the court should have sus- 
tained the demurrer.” 


V. W. Hale and D. H. Scott, for defendant in error. 


aRTS ar Justice.—The plaintiffs in crror being in 
Roserts, Cuter Justice.—tThe plaintiff being 
possession of the land upon which a vendor’s lien was sought 
o be enforced, in the suit of Watson, defendant in error, 
to | fi 1, in tl t of Watson, defendant 

against Hopkins and Hopkins, on a draft given by them in 
the purchase of the 1and from Taylor, the assignor of Watson, 
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and being on that account properly joined as defendants in the 
suit with Hopkins and Hopkins, through whom they derived 
title to the land by purchase, had a right in said suit to show 
that the land in their possession was not liable to the lien 
sought to be enforced against it. 

This they might do in two ways: First, by showing that 
they had bought and paid for the land without any notice, 
actual or constructive, of the lien upon the land at the time 
of their purchase from and payment to Hopkins, from whom 
they bought. 

It is hardly necessary to consider any part of the matters 
relating to this defense, because the recorded deeds from 
Taylor and Watson to Hopkins, under which they claim, 
gave notice of this lien, by express reservation of it; which 
deeds were made a part of the petition, as exhibits to it. 
And if they had such notice, there could be no question of 
valuable improvements made by them in the case, under any 
answer that was filed by them. Secondly, by making any 
defense to the action that would prevent entirely or reduce 
the amount of the recovery upon the draft, or prevent the 
amount recovered from being shown to be a charge on the 
land as a vendor’s lien; for if it could be made to appear in 
this suit that the plaintiff had not alleged, or had not proved, 
a good cause of action against Hopkins and Hopkins on the 
draft, or that the draft never constituted a lien on the land, 
or that the lien had been lost, they would thereby relieve the 
land from the charge sought to be imposed upon it in their 
hands in this suit. Hence, it was proper for them to file 
exceptions, as they did, to the sufficiency of the cause of 
action, as stated in the petition of Watson, and to except to 
the evidence offered to sustain it, and to sue out a writ of 
error for the revision of the judgment against Hopkins and 
Hopkins, as well as against themselves, whether their co- 
defendants joined in the writ of error or not. 

The exceptions to the petition were general, and not 
special. m 
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This suit was brought in 1869, upon a draft for $6,393.75, 
dated December 20, 1859, payable on the first day of Jan- 
uary, 1862, to I. 'T. Taylor, and drawn by R. M. and J. E. 
Hopkins, and assigned to M. Watson (assignment not dated) 
on the 26th of March, 1867, as alleged in the petition. 

The payment of the whole aniount of this draft was to be 
on a condition expressed in an agreement, embraced in a 
quit-claim deed executed to R. M. Hopkins by I. T. Taylor, 
acting for the heirs of William F. Hamilton, who are recited 
therein to be the heirs at law of William I’. Hamilton and 
Robert Ilamilton, purporting to convey the interest, title, and 
right of the said heirs to the McKenzie survey of 1,438 acres 
of land, for the purchase of which this draft, with two others, 
was therein said to have been given, and which conveyance 
and agreement was executed by Taylor and kh. M. Ilopkins, 
at the date of the draft,—though, by mistake, it appears in 
the record to be dated on the 20th of December, 1860. 
Said conveyance and agreement and draft are made a part 
of the petition, as exhibits to it. Said agreement recites that 
two other drafts were given for-said land, amounting to the 
same sum of $6,393.75, payable before 1862, without any 
condition annexed; so that half of the consideration given 
for the land was payable absolutely, and the whole of the 
other half, embraced in the draft now sued on, was payable 
only on a condition. The whole amount of the draft was 
claimed in.this suit, not by alleging that said condition had 
been literally complied with, but by pleading and proving 
such other facts as, it is contended, (on the part of the plaintiff 
below, and excepted to by the defendants below,) were suffi- 
cient to supersede the necessity of a literal compliance with 
the said condition. 

That it was competent for the plaintiff to have done this, 
cannot be questioned. 

In determining whether or not this has been done, it is 
proper to consider the facts that appear in the exhibits to the 
petition, (that is, in the draft and its assignment, in the con- 
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veyance, embracing the agreement executed by Taylor and 
R. M. Hopkins, and in the deed executed by Watson,) in 
connection with the allegations in the petition. 

In passing upon the sufficiency of the petition, under gen- 
eral exceptions, it must be held by the court that everything 
is alleged properly which is embraced in the allegations 
made, upon a reasonable construction of their import, as 
aided or explained by that which appears in the exhibits 
pertinent to the issues made in the case. 

This petition, in its construction, undertakes to set out the 
real facts of the transaction, in their legal effect, as under- 
stood and designed by the parties in what is expressed in the 
instruments made a part of the petition upon which the suit 
is founded; and to state additional facts, part of or connected 
with the transaction, which have been omitted by the parties 
in the execution of said instruments. 

In the agreement contained in the conveyance of I. T. 
Taylor, signed also by R. M. Hopkins, it is stated, that the 
draft “is to be left in the hands of Epperson & Sims, attor- 
neys-at-law, to abide the decision of the claim of the heirs 
aforesaid to the whole esiate of Robert Hamilton,” and “if 
said heirs of William I’. and Robert Hamilton gain the en- 
tire estate of said Robert Tamilton, then the whole of said 
dratt is to be paid”; and “if said claim is adjudged to be 
one-sixth more than one-half of said estate of Robert Iamil- 
ton, then one-sixth of said draft is to be paid to said Taylor.” 
(This last condition need not be further referred to, as the 
suit is brought for the whole amount of the draft.) It is to 
be implied, from this language, that there was a suit, or suits, 
pending, in which there was an effort, by the heirs of Wil- 
liam I’. Hamilton, to have adjudged to the said heirs, as against 
some person or persons not named, the whole of Robert 
Hamilton’s estate; and that upon said claim being gained, as 
against such person or persons in said suit, the said Hopkins 
would have a full consideration for the whole of said draft, 
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by virtue of the conveyance made to him by Taylor, when 
and for which said draft was executed. 

One-half of the amount of the three drafts given for the 
land was payable without any express condition in the agree- 
ment; and the only guaranty for their title to the interest in 
the land represented by the two unconditional drafts, was a 
special warranty in the deed executed to him by Taylor, in 
which it is stipulated, that “the heirs of William IF’. Hamil- 
ton [for whom he was acting] do not warrant the title to said 
land, except against parties claiming under or through them, 
the said heirs of William F. Hamilton and of Robert Hamil- 
ton.” 
draft, being the other half of the purchase-money, there 


But as to the interest in the land represented by this 


was not only this special warranty given to secure Hopkins, 
but also the condition in the agreement. It is deducible 
from this, that there was a half interest in the land claimed 
by some one in the pending suit, the whole of which might 
not be gained by the heirs. 

The number or title of the suit is not stated in the agree- 
ment. In the description of the land, it is said to be “in the 
possession of Rh, M. Hopkins, and being in part now in liti- 
gation, in the suit of Hopkins v. Watson, No. on the 
docket of the District Court of Red River county”; but it is 
not stated that this is or is not the suit involving the claim of 
the heirs of William F. Hamilton to the estate of Robert 
Hamilton. 

The petition does not undertake to set out the terms of 
this agreement, but to state the real facts relating to the sale 
of the land, and makes an exhibit of the agreement and con- 
veyance, as consistent with and in explanation of them. 

In this mode of pleading, the exhibits may perform a very 
important office; for the use and purpose of an exhibit is to 
set forth in detail that which is alleged in more general 
terms, or to embody in the record such facts as will, in legal 
effect, amount to the facts as alleged in the petition, or to aid 
the allegations of a petition in fixing more accurately and 
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more definitely their import, but not to supply entirely the 
omission of allegations necessary to present a good cause of 
action. 

An exhibit to the petition, therefore, may be said to be 
made in aid of or in elucidation of allegations; but it does 
not, by itself, constitute allegations upon which issues may be 
formed irrespective of the allegations made in relation to it. 

If the exhibit is contradictory of, or not correspondent in 
legal effect to, the allegations concerning it, then the allega- 
tions stand unsupported and unaided by it, and the issues 
must be formed and tried on the allegations as made in the 
petition. 

The predicate laid in this case, for stating other facts as a 
substitute for the allegation of a compliance with the condi- 
tion specified in the agreement, that the heirs should obtain a 
recovery of their claim to the whole estate of Robert Hamil- 
ton, was as follows, to wit: That Taylor, acting for certain 
persons named, being heirs of William IF. Hamilton and 
Robert Hamilton, sold all their right, title, and interest in 
1,488 acres of land [describing it] to R. M. Hopkins, and 
thereupon executed to him a deed therefor, and Ik. M. Hop- 
kins on the same day conveyed one-half interest in the same 
to James E. Hopkins; that for a part of the purchase-money 
to be paid for said land, R. M. and J. E. Hopkins executed 
their draft, setting out its terms, payable to Taylor or order 
on the Ist of January, 1862, for $6,393.75; “that said bill, 
[draft,] by the terms of said sale, was delivered to Epperson & 
Sims, a firm of practicing attorneys, composed of B. F. Ep- 
person and M. L. Sims, to remain in their hands to abide the 
determination of certain suits then pending in the District 
Court of said county, [Red River county, before referred to,] 
in which the title of one-half of said tract of land was in- 
volved between the said heirs of said Robert Hamilton, 
deceased, and petitioner, M. Watson ; and if said litigation 
should be decided in favor of said heirs, adjudging to them 
the whole of said land, then the said bill was to be fully paid 
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to their agent, the said Taylor.” The other condition need 
not be repeated. 

If these were the real facts relating to the trade for the 
land, they negative the conclusion, prima facie at least, that 
Hopkins had any other interest in the recovery of the said 
heirs’ claim to the whole of Robert Hamilton’s estate, than 
that thereby the claim of Watson, their opponent in the suit, 
would be removed. That would be a reasonable intendment 
from the facts stated, which would be made in favor of the 
petition, considered under a general exception. In connec- 
tion with these facts, it was sufficient to allege that Watson 
had compromised the suit with the heirs, and released his 
interest in the land to Hopkins by his deed, equally as to have 
alleged that the heirs had gained their claim to the whole 
estate of Robert Hamilton. The allegation that the deed of 
Watson was delivered to Hopkins, embraces the intendment 
therefrom, that Hopkins received the deed from Watson, 
that is alleged to have been delivered. The terms of the 
agreement embraced in the conveyance of Taylor made an 
exhibit to the petition, though not literally in accordance 
with the facts thus alleged, are, in legal effect, when fully 
considered in reference to the subject-matter and parties, 
consistent with and pertinent to them. 

The facts might, it is true, have been set out with allega- 
tions, both affirmative and negative, that would have pre- 
sented a cause of action so plainly as to have prevented con- 
troversy on the question of its sufficiency. We have to 
determine it as presented, with every reasonable intendment 
arising upon what is alleged in favor of the petition. 

We conclude, then, that the settlement of the suit, involv- 
ing the claim provided against by the conditions in the agree- 
ment, the assignment of the draft under the agreement made 
in 1867, and the acceptance by Hopkins of a quit-claim deed 
from Watson, reciting the said transfer to have been made 
in consideration of said deed from Watson to Hopkins, were 
facts sufficiently alleged, as matter of pleading, under a gen- 
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eral exception; and, in reference to the facts alleged, were, 
in legal effect, tantamount to an allegation of a substantial 
compliance with the condition upon which the liability to 
pay the whole amount of the draft sued on depended. 

This is svidently the important question in this case as it is 
presented in the record, and the one upon which the plaintiff 
in error must have mainly relied in bringing the case to this 
court for revision. After a careful examination, we are sat- 
isfied that there was no error in overruling the general excep- 
tion to the petition. Its examination has led to a reflection, 
in regard to the manner in which our judicial proceedings are 
conducted very often, which may be here expressed without 
intending any criticism on this case in particular. 

Brevity of allegation in pleading is commendable, when it 
certainly and perspicuously embraces all that is necessary to 
be expressed; but when it falls short of that, as illustrated by 
this and numerous other cases, it is expensive, and leads to 
procrastination in litigation,—all of which might be, and for 
the credit of the legal profession, as well as for the common 
good, should be, avoided, by a little time spent in a careful 
analysis of the subject, with its result developed in the recog- 
nized forms of expression in judicial proceedings. 

It is contended, by plaintiffs in error, that the petition shows 
an effort to fix a lien on the whole of the land by contract, in 
and through the arrangements made, in 1867, between Taylor, 
Watson, and Hopkins, by which the draft was transferred to 
Watson, who, in consideration of the draft, released his in- 
terest in the land to Hopkins. This position assumes that 
the petition places Watson in the attitude of a vendor of 
part of the land, and that as he, Watson, did not get the 
draft from Hopkins, as a consideration for the part interest 
in the land which he, Watson, conveyed to him, as to that 
part the draft did not have originally, and did not carry with 
it by the assignment, a vendor’s lien upon that part of the 
interest in the land so conveyed by Watson. In support of 
this, we are referred to the case of Wynn r. Flannegan, 25 
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‘ 
Tex., 782, which holds, that a vendor’s lien cannot be created 
by contract in favor of a person who did not occupy the posi- 
tion of a vendor in the sale and transfer of the land. 

That authority is not applicable to the facts alleged in the 
petition, as they are intended to be, and may properly be, 
understood. 

Watson derives his lien by the assignment of the draft 
from Taylor, and not by his deed of release to Hopkins. 

Taylor, acting for the heirs of Hamilton, by his conveyance 
assumed to convey their interest, not to the half or any frac- 
tional part of the tract of land, as if some other person was 
recognized as joint owners with them, but their interest in 
the whole tract, claiming their interest to embrace the right 
to the whole tract, and by the condition in the agreement, 
embraced in the deed, in effect, guaranteed against any in- 
terest claimed by Watson in the suit pending between them, 
and which might, if they were mistaken in their claim of the 
whole of the interest in the tract, be gained from them by 
Watson in that suit. When that suit was settled and dis- 
missed, and Watson executed a deed of release and quit- 
claim to Hopkins, the deed of Taylor, for their interest in 
the whole of the land, stood in full force and effect, as a con- 
veyance to him of the whole of their interest in the whole of 
the land, unaffected by and relieved from any claim of Wat- 
son involved in the suit, which is what Hopkins contracted 
for in the purchase of the lund from Taylor, and which was 
the consideration for the full amount of the draft. This is 
the reasonable construction of the facts alleged and exhibited 
in the petition; and if not the true facts of the case, the de- 
fendants below should have stated such facts as would have 
raised a different issue on that subject. 

There was an exception to the admission in evidence of 
the deed of ratification executed by the heirs of William F. 
Hamilton, because it was not recorded, and notice given of 
its filing amongst the papers of the case, although it had been 
authenticated for record. This objection might have been 
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sufficient to exclude the deed, if it had been a necessary 
muniment of title, and had been offered in evidence as an 
instrument necessary to complete the responsibility of Hop- 
kins to pay the full amount of the draft. By the amended 
petition, we learn that it was not a deed delivered, but only 
tendered, as a security against any danger of the want of au- 
thority of I. T. Taylor to contract for all of the heirs of Wil- 
liam F. Hamilton, when he made the trade with Hopkins 
about the land, in 1859. Hopkins did not require any such 
security when the transaction was closed up with him, in 1867, 
when he received the deed of release from Watson, alleged 
to have been then delivered to him, showing upon its face 
that the draft given by him, as the last payment on the lafid, 
was transferred to Watson, under circumstances indicating 
that he would be required to pay the whole amount of said 
draft, as the balance of the consideration for the land pur- 
chased from Taylor, acting for the heirs of William F. Ham- 
ilton. The tender of said deed was, therefore, an immaterial 
matter, and could not affect the true issue before the jury, 
whether they regarded it or not; and its admission or ex- 
clusion would equally have been no material error in the 
case. ‘The admission of the deed in evidence, and the charge 
of the court upon it, may be properly regarded as rulings 
upon an abstraetion not pertinent to the real issue in the 
case under the pleadings. If there had been a plea of failure 
of consideration, by reason of Hopkins not having received a 
full title, as guaranteed by Taylor, then this might have been 
a material matter in issue in the case. 

The plaintifis in error excepted to the admission in evi- 
dence of the petition and its exhibits, and the answer in the 
suit of M. Watson against the heirs of William I’. Hamilton, 
with its dismission in the District Court of Red River county. 

This record was admissible, in response to the allegations 
in the petition, made to show that a suit was pending, in 
which the claim of the heirs of William F’. Hamilton to the 
estate of Robert Hamilton was involved, and the nature of 
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the claim, and that it was opposed by Watson, and by him 
only, and as tending to show that the suit, as to Watson, was 
atanend. It could not have been offered to prove the truth 
of anything contained in petition, its exhibits, or the answer 
in the record of said suit; nor can we presume that it was, or 
that it was so regarded on the trial of this case. There is 
nothing in the charge of the court calculated to mislead the 
jury upon the real issues in the case; and it is not deemed 
necessary to refer to the commercial and other questions 
that were raised by the exceptions, and by the assignment of 
errors, further than to say, that the evidence was reasonably 
sufficient to sustain the verdict and judgment rendered in 


this case. 


AFFIRMED, 





A. J. Swan, Apm’r or Wurtmors, v. Toe Strate. 


%. JURISDICTION.—The act of 1870, (Paschal’s Dig., art. 7638,) authoriz- 
ing suits to be brought in the District Court of Travis county, on the 
official bonds of defaulting sheriffs, furnishes a cumulative remedy, 
and does not confer on that county exclusive jurisdiction in such 
cases. The county in which a defaulting sheriff has his residence 
had, under Paschal’s Dig., art. 1423, concurrent jurisdiction in suits 
on his official bond. 

f APPROVED.—The State v. Kelley, 43 Tex., 667, approved. 

. SCHOOL TAX.—The levy of the one per cent. school tax was uncon- 
stitutional. ‘The Constitution contemplated the management and 
direction of the public schools, and the disbursement of the funds 
collected by taxes imposed, to be vested in local boards in the 
school districts, subject to the supervision of the superintendent of 
public instruction; and the statute created a central board com- 
posed of the governor, attorney-general, and superintendent, and, 
in effect, vested in it the absolute power of control and direction of 
the local boards. ‘The statute was a perversion of the provisions of 
the Constitution in the establishment of a public-school system, 
which erected a central power unknown to the Constitution, des- 

tructive of the constitutional rights of the local authorities, and a 

dangerous engine of political power. 
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8. TAXATION.—A tax collector who has acted for the State in the col- 
lection of taxes, cannot, in a suit brought against him for failing to 
pay over, call in question the validity of the act under which he 
acted in collecting said taxes, 

4. TAXES—COLLECTOR’S BONDS.—A tax-collector’s bond, which binds, 
by its terms, the sureties thereon and himself to pay all moneys 
collected by him into the State treasury, but which also contains a 
provision that the collector shall perform his duties as such generally, 
may be enforced against them for a failure to pay over the money 
collected to a different officer, under a law afterwards enacted. 


ArrraL from Anderson. Tried below before the Hon. R. 
S. Walker. 

This suit was brought in April, 1873, in the District Court 
of Anderson county, against George D. Kelley, George W. 
Whitmore, and others, as sureties on Kelley’s official bond. 

The case seems not to have been managed in the court 
below by the counsel who conducted it in the Supreme Court. 


Indeed, the amended answers of Whitmore and his co-sure- 
ties are signed by the parties themselves “by attorney,” the 
name of the attorney not being given; and they well sustain, 
in the number of pleas filed, the defendant’s side of the “mu- 
tual altercations” between the parties. 

1. The petition alleged, that George Kelley was elected 
sheriff on the Ist, 2d, and 38d days of December, 1869, (and 
had left the State,) and that he gave the bond sued on on the 
26th of October, 1870, with Taylor, Hunt, and Whitmore as 
his sureties. Attached, as an exhibit, was a specification by 
Whitmore, of the property owned by him, and an affidavit by 
him that he was worth, above all liabilities, in property sub- 
ject to execution, the amount for which he was liable on the 
bond. 

The bond is conditioned, that Kelley will perform all the 
duties imposed on him by law (while in office) and by the 
instructions of the comptroller for the collection of taxes, and 
“shall collect, account for, and pay over at the State treas- 
ury all moneys collected by him, due the State on account of 
State taxes,” 

















Swan v. THE Stare. [Tyler Term, 





Statement of the case. 





A copy of the bond was made an exhibit, showing it to be 
recorded, by the district clerk of Anderson county, Ist of 
November, 1870. The copy of the bond was certified to by 
the comptroller on the 27th of March, 1873. 

2. The petition charges, that Kelley, as sheriff, during the 
years 1871-2, collected of the school taxes assessed for those 
years, on the taxable property of the county of Anderson, 
$15,208.11. 

3. That Kelley had paid John S. Shuttuck of that amount 
$9,208.11. 

4, That John §. Shuttuck was and is the treasurer of the 
board of school commissioners (altered by amendment to 
“ directors”) for the county of Anderson. 

5. That said treasurer, as such, had the right to demand 
and receive and receipt to said sheriff for all said taxes col- 
lected by him. 

6. That it was the duty of said sheriff, made so by law, to 
pay the school taxes to said treasurer. 

7. That said Kelley was so instructed by the comptroller 
and by the superintendent of public instruction, De Gress. 

8. That though Kelley was often requested to pay said 
treasurer said money collected during said years, he had 
failed to pay the same, except $9,208.11, and refused, &c. 

9. To damage of plaintiff $10,000. 

10. That Kelley had appropriated to his own use, and em- 
bezzled, in Anderson county, in 1872, $6,000 of said money 
collected, and had left the State. 

11. That said sureties have failed to pay said $6,000 so 
appropriated by Kelley. 

All of the defendants’ sureties were served with process. 

The answer of Whitmore and Hunt, filed August 6, 1873, 
pleaded— 

1. General exceptions. 

2. Special exceptions: 1st. That Kelley was not made a party 
defendant. 2d. That the petition shows a larger amount col- 
lected on the bond than sureties were liable for. 
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3. A general denial, &c. 
Special pleas: 1st. That at the date of the bond there was 
no schoollaw. 2d. That the $9,208.11 was paid to avoid suit. 

An amended petition of March 31, 1874, contained— 

1. A statement that the admission of payment of $9,208.11 
made in original petition was a mistake. 

2. A prayer for judgment for $8,000. 

In February, 1877, it was suggested that Whitmore had 
died in October, 1876, and Swan, his administrator, was made 
a party. 

At this stage of the proceedings, the court sustained de- 
fendants’ exceptions; the State appealed; and in 1875, at 
Tyler, this judgment was reversed and remanded. (43 Tex., 
667.) 

Justice Ireland, on that appeal, held, in substance: Ist. 
That the taxes collected were not county taxes proper, for 
which a bond to the county should be given, but State taxes 
covered by this bond. 2d. Their being increased, or addi- 
tional taxes, by a law enacted after bond was given, is no 
defense to this action. 

A “supplemental” petition, filed February 7, 1876, al- 
leged— 

1. That when suit was brought, Kelley was out of the State; 
that he returned on the 26th of January, 1876; that he was 
residing in Anderson county. It asked that Kelley be made 
a party, and that process issue for him, and for judgment 
against him as well as the other parties, as prayed for in 
original and amended petitions. 

Kelley’s answer, filed May 22, 1876, contained—Ist. A 
general exception. 2d. General denial. 8d. Adopted the 
answers of his co-defendants in every respect. 

Scire facias was issued, and served on Swan, administrator 
of Whitmore. 

Another answer of Kelley, filed May 31, 1877, pleaded— 

1. That he had paid all the tax-money collected as sheriff, 
and exhibited: Ist. Receipt of W. N. Smith, justice of the 
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peace of Precinct No. 1, for $266.71, dated February 2, 1872, 
for assessing in 1871. 2d. Receipt of Shuttuck, for $6,509, 
part of school tax, January 2,1872. 38d. Receiptof Wood & 
Williams, approved accounts, &c., $112.64. 

2. And that the balance collected by him had been paid to 
the proper officers, 

A denial and exceptions of plaintiff to the plea of pay- 
ment, filed May 31, 1877, contained— 

1. General exceptions. 

2. Special exceptions, which were: Ist. That the persons 
and items were not shown. 2d. That the items in Wood & 
Williams’ receipts were not valid offsets. 

3. A general denial of facts in the plea of payment. 

The exceptions and plea of Taylor, Hunt, and Swan, admin- 
istrator of Whitmore, filed May 31, 1877, contained— 

1. A plea that the court had no jurisdiction, and that suit 
should have been brought in Travis county. 

2. Special exceptions, which were: Ist. That the sheriff 
had no authority to collect the school tax; that he was not 
the collector of them. 2d. That the law for the collecting of 
the school tax was unconstitutional. 3d. Thatsaid tax was a 
new and distinct burden on the sheriff, after the contract of 
suretyship was made. 4th. That said collection was not a 
duty upon the sheriff by law, according to the condition of 
the bond. 

3. Exceptions general: That the petition did not charge 
any breach of said bond, in this: that the bond required him 
to pay to the State treasurer, which breach was not alleged. 

4, Exceptions special again, which were: 1st. That the 
petition did not state amounts collected in 1871, and the 
same plea as to 1872. 2d. That the petition did not state 
what school tax was collected; by whom assessed; and the 
amount per cent. of said tax. 38d. That it did not state the 
items of tax collected; from whom collected, or what time 
collected; and that it was vague, indefinite, and not sufficient. 
At this stage the court ruled on the exceptions of the 31st 
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of May, 1877; overruled exception to jurisdiction, and third 
exception, last above, as to items, &c.; sustained as to first and 
second exceptions, last above, as to amounts in 1871 and 
1872. 

Plaintiff had leave to amend, and after amendment the 
petition was sustained. 

June 1, 1877, other counsel came in, and a new start was 
made in pleading over. 

Defendants presented a plea of the statute of limitations, 
claiming that the suit was not brought within four years from 
the time Kelley failed to pay over the money. 

An amended petition, of June 1, 1877, averred that Kelley, 
the sheriff, collected the one per cent. school tax, as alleged 
in original petition ; ‘that he had failed to pay the same to 
Shuttuck as charged, and had failed to pay the same over at 
the State treasury, as it was his duty by law, &c., under the 
rules prescribed by the regulations of the board of education 
for the government of public schools, to pay it to Shuttuck, 
the treasurer of the board of school directors of Anderson 
county; and that said regulations were the law, and binding 
on the sheriff. 

Exceptions of defendants were filed 1st of June, 1877, con- 
taining— 

1. A general exception to the amended petition, filed Ist 
of June, 1877. 

2. Special exceptions, as follows: 1st. That the regulations 
of the board of education did not require or bind the sheriff 
to pay to Shuttuck. 2d. That they were not the law of the 
land. 3d. That they could not change the terms of bond 
requiring him to pay it to State treasury. 

Another amended petition set forth— 

1. That Kelley never made any report or return of the 
school tax so collected, as charged. 

2. That if made, it was lost by Shuttuck, the treasurer, and 
also secretary of the board of school directors of Anderson 
county. 
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3. That said tax was assessed, as charged in the original 
petition, by the board of school directors of Anderson county, 
according to law and directions of State board of education. 

4. That the book or memorandum of said assessment of 
said tax by Shuttuck, treasurer, as charged, was lost by him, 
and cannot be produced by plaintiff. 


5. That therefore plaintiff cannot state the particulars as to 
exact time of assessment, or bill of particulars as to amounts 
collected; and prays court to hear proof, and for judgment 
as in original petition. 

Exceptions of defendants to amended petition, filed Ist of 
June, 1877, were filed, containing a general exception and a 


special exception, “because it was uot stated at what time 
Shuttuck lost the book, nor where he lost it.” 

An amended answer of the sureties, of June 1, 1877, was 
filed, setting forth— 

1. That if Kelley collected as charged, it was not by virtue 
of his office, but as a trespasser, because he was never made 
the collector by any legal body. 

2..That it was not a duty imposed on him by law, or by 
the instructions of the comptroller, as prescribed by the 
bond. ; 

3. That he collected under an unconstitutional law. 

4. That the assessment was made in an unconstitutional 
manner. 

5. That at the time of the date of the bond, the sheriff was 
required to collect ordinary State revenue, to secure which 
the bond was executed by defendants, as sureties, and it cov- 
ered that only; that on April 22 and 24, 1871, this extraor- 
dinary new and illegal tax was provided, which was illegally 
assessed; that it was double the previous tax; that it was 
not contemplated in giving the bond, and defendants never 
consented to the increased responsibility. 

Another amended answer, Ist of June, 1877, alleged— 

1. That. Kelley, as sheriff, gave another and special bond 
for the collection of said school tax, by directions of the board 
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of education, on the 26th of July, 1872, which was recorded 
and approved by the proper officers on 1st of August, 1872. 

2. That the sheriff’s default, if any, was after 26th of July, 
1872. 

General exceptions were presented to the answer and 
amended answer of June 1, 1877. 

Upon the exception to amendment of plaintiff of the 1st 
of June, 1877, the court overruled the exceptions. Thereby 
the petition and amended petitions were sustained, as pre- 
senting a cause of action. 

Upon the exception of plaintiff to defendants’ amended 
answer, filed June 1, 1877, the exceptions were sustained, 
“except so much as sets up giving a new bond.” 

The case was submitted to the jury, who rendered a judg- 
ment for plaintiff for $6,910.49, and costs, from which Swan, 
administrator, appealed. The statement of facts is quite vol- 
uminous, and it is not believed, in view of the opinion, that 
any further reference to it is necessary. 

A motion for new trial was made— 

1. For alleged error in overruling demurrer and excep- 
tions urged in exceptions filed 31st of May, 1877. 

2. For overruling demurrer to jurisdiction. 

3. For admission of testimony. (No bill of exceptions to 
any was made out.) 

4. Because court found contrary to law and evidence. 

The motion was overruled, and notice of appeal given. 

Swan, administrator, assigned errors as follows: 

1. Court erred in overruling exceptions to jurisdiction. 

2. Court erred in overruling exceptions to petition. 

8. Because the law was passed after the date of the bond. 

4. The law was unconstitutional, and acts of sheriff under 
it did not bind sureties. 

5. Because the petition was liable to special exceptions, by 
not showing how much tax was collected in 1871 and 1872. 

6. No sufficient evidence to support judgment. 

7. No evidence of levy of said taxes not paid over. 
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8. The board, if it did, had no authority to levy the taxes, 

9. There was no sufficient proof that they were assessed. 

10. There was no proof of demand of the sheriff to pay 
over the taxes. 


George W. & Horace Chilton, for appellant. 

I. We maintain, that since the passage of the act of 1870, 
(Paschal’s Dig., 7638,) suits against defaulting tax collectors 
must be instituted in the District Court of Travis county. 
The enactment of this statute operates as a constructive re- 
peal of the sixth clause of article 1423 of Paschal’s Digest, 
which conferred the jurisdiction upon the District Court of 
the county “where the defalcation occurred.” The use of 
the word “may,” in the later act, does not countervail this 
contention, for this word is to be construed in the imperative 
rather than the potential mood, if this interpretation seems to 
comport with the intention of the Legislature. 

II. This court having decided that the one per cent. school 
tax was unconstitutional, we assume the fact of its unconsti- 
tutionality as granted, and proceed to consider, whether the 
sureties of a tax collector are liable for taxes which he has 
collected under an unconstitutional law. Such a collection 
is an act done colore officii, and does not bind his sureties. It 
is analogous to an act of a sheriff who collects money under 
an execution, after its return-day. In that case, the sheriff 
collects money in the name of the plaintiff in execution, and 
the defendant in execution supposes the collection is to be 
appropriated to the satisfaction of the judgment creditor’s 
demand; still, the sureties of the sheriff are not liable to the 
judgment creditor for this money. (Haley v. Greenwood, 28 
Tex., 680.) We apprehend that no sound distinction can be 
drawn between such a case and the case at bar. 

Mr. Cooley (Const. Lim., 187) states the law to be, that 
“when a statute is adjudged unconstitutional, it is as if it had 
never been.” If the school law had never been, perforce, 
this action could not have been maintained. (See, also, 
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Loomis v. Spencer, 1 Ohio St., 153; Downing v. Roberts, 21 
Vt., 441; Henckler v. County Court, 27 IIL, 39; Governor v. 
Pearce, 31 Ala., 465; Sample v. Davis, 4 Green, (lowa,) 117 ; 
Edwards v. Taylor, 4 Bibb, (Ky.,) 353; Arderry v. Common- 
wealth, 3 J. J. Marsh, (Iy.,) 184; May v. Johnston, 2 Bibb, 
(IXy.,) 220; Dane v. Gilmore, 51 Me., 544; Foxcroft v. Nev- 
ens, 4 Greenl., 72; Dudley v. Oliver, 5 Ire. (N. C.) Law, 227.) 


Reagan, Greenwood § Gooch, for appellee. 


Roxzerts, Curer Justice.—The first assignment of error, 
that the court crred in overruling the exceptions of defend- 
ants, setting out the objection that the District Court of An- 
derson county had no jurisdiction over this case, is not well 
taken. 

It proceeds on the position that Travis county alone has 
jurisdiction of such a suit, since the passage of the law of 
1870, permitting suit to be brought in Travis county, and 
authorizing the comptroller to proceed in a summary way 
in the collection of taxes against a defaulting tax collector. 
(Paschal’s Dig., art. 7638.) 

That provision is evidently designed to furnish a cumula- 
tive remedy. It says the “sheriff and his sureties shall be 
liable to be sued on their bond or bonds, in the District 
Court of Travis county.” 

In the law regulating proceedings in the District Court, it 
is provided, that “in cases of fraud, and also in cases of de- 
fulcation of public officers, * * * suit may be instituted 
in the county where the fraud was committed, or where the 
defaleation occurred, or where the defendant has his dom- 
icil.” (Paschal’s Dig., art. 1423.) 

Unless the law of 1870 could be held to give to the Dis- 
trict Court of Travis county exclusive jurisdiction, there could 
be no question about the jurisdiction of the District Court of 
Anderson county; for, so far as this is a question of venue, 
the defendants waived it, if they ever could have raised it, by 
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pleading to the merits in their first answer, filed several years 
before the filing of this exception to the jurisdiction. 

The second, third, fifth, and sixth assignments relate to the 
rulings of the court upon exceptions, general and special, to 
the sufficiency of the petition. The only exception that was 
not fully obviated by the numerous amendments, was that 
the petition did not allege how much of the alleged unpaid 
taxes were collected in 1871, and how much in 1872. 

The petition shows that the sheriff was clected in Decem- 
ber, 1869, gave the bond sued on the 26th of October, 1870, 
as sheriff, (his term of service, by law, was four years,) and 
that, as sheriff, he, during the years of 1871 and 1872, col- 
lected the school taxes assessed for those years, amounting 
to $15,208.11. In one amendment it is alleged that he, 
Kelley, had collected the one per cent. school tax, as charged 
in the original petition, and in another amendment it is al- 
leged that said tax was assessed, as charged in the original 
petition, by the board of school directors of the county of 
Anderson, pursuant to law and to the directions of the State 
board of education, and that the book or memorandum of 
said assessment, kept by Shuttuck, éreasurer, and the book 
or memorandum of said taxes so collected, were lost. 

What is meant here by the repeated expression, “ as charged 
in the original petition”? Not that it was the one per cent. 
school tax, or that it was assessed by the board of school di- 
rectors of Anderson-county; for neither of those facts had 
been charged in the original petition. But it was charged in 
the original petition that the sheriff had, during 1871 and 
1872, collected $15,208.11 of school taxes, assessed for said 
years; and by the amendments it is meant to be stated that 
the tax thus alleged in the original petition to be collected 
was the one per cent. school tax, and that it was assessed by 
the board of school directors of Anderson county; and it was 
alleged in the original petition, and in each of the two amend- 
ments referred to, that Kelley had collected the assessed taxes 
as sheriff, and had failed to pay them over. 
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It is unnecessary to consider how much better, or how much 
worse, it could have been stated to represent the fact that 
Kelley, as sheriff, had collected, during the years 1871 and 
1872, $15,208.11 of the one per cent. school taxes, assessed 
for said years by the board of school directors of Anderson 
county. Such is the meaning of the pleader, shown in sub- 
stance through the original and several amended petitions 
considered together. If during these two years he collected 
this amount of tax as charged, and had not paid it over, or 
some part of it, it was certainly not material, so far gs any- 
thing appeared in the petition, or in its amendments, whether 
it was collected in one or in both of those years; and if in 
one, not material which. 

The defendants pleaded that Kelley, on the 26th of July, 
1872, gave another and special bond for the collection of the 
school taxes, by the direction of the board of education; and 
that if any default was made by him, it was after that date, 
and his sureties on this bond were not liable for it. The 
eourt overruled exceptions to this plea, thereby giving the 
defendants the right to limit their responsibility to any de- 
fault made in collection of the taxes, previous to that date, 
during the years 1871 and 1872. 

The questions arising upon the third, fourth, and ninth 
assignments of error, that the law creating the taxes, the col- 
lection of which is sued for, was enacted after the date of the 
bond sued on, and that the law itself was unconstitutional, 
which imposed the said taxes, were decided against the de- 
fendants by this court in this case, here on appeal in 1875, 
and we have no wish to reconsider the conclusions then 
arrived at. (The State v. Kelley, 43 Tex., 667.) 

This court decided the levy of the one per cent. school 
tax to have been unconstitutional when sought to be enforced 
by a tax collector against a citizen tax-payer, because the 
Constitution contemplated the management and direction of 
the public schools, and the disbursements of the funds collected 
by taxes imposed, to be vested in local boards in the school 
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districts, subject to the supervision of the superintendent of 
public instruction ; and the law created a central board, com- 
posed of the governor, attorney-general, and superintendent, 
and vested it, in effect, with the absolute power of control 
and direction of the local boards. This was obviously a per- 
version of the provisions of the Constitution, in the estab- 
lishment of a public-school system that erected a central 
power of rule unknown to the Constitution, utterly destrue- 
tive of the constitutional rights of the local authorities, and, 
ine of political 


oO 
f] 


whether designed so or not, a dangerous en 
power. (Willis v. Owen, 43 Tex., 41.) 

But this presents the case of an officer, acting for the State, 
in the collection of taxes as imposed by the acts of the Leg- 
islature, calling in question the validity of the act under 
which he has collected the taxes from the tax-payers, and 
refusing to pay the same. This he cannot be allowed to do, 
as it has been attempted in this case. (Morris v. The State, 
47 Tex., 583.) 

It is argued, that as the bond, in one of its terms, provided 
for the payment of moneys collected into the State treasury, 
any law or regulation providing differently did not bind the 
sureties. But that was not all. The bond contained a con- 
dition for the performance of his duties generally; and surely 
no regulation or law providing for its payment to an officer 
in Anderson county, where it was to be used, would be im- 
posing a new obligation, not within the purview and objects 
of the terms of the bond. It must have been contemplated, 
that the Legislature might, from time to time, change the 
then prescribed duties of the sheriff as tax collector; and this 
law was not a departure from that object. 

The seventh, cighth, tenth, eleventh, and twelfth assign- 
ments of error relate to the insufficiency, or want of evidence 
of the levy, or of the assessment of the taxes alleged to have 
been collected and not paid; of the demand of their payment 
from the sheriff, and of the collection of them by the sheriff. 
The words “levy” and “assessment” are used indiscrim- 
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inately in the pleadings and in the evidence, which is liable 
to produce some confusion in a proper understanding of what 
is meant in each case, when they are so used. 

The direct evidence of a levy by the school board is slight; 
but that Kelley’s deputy received the tax-roll containing the 
assessment of the school tax, including the one per cent. tax, 
that he collected them under, and by virtue of said assess- 
ment, and paid the money so collected to Kelley, as sheriff, 
and that it was demanded by Shuttuck, the treasurer, and 
that he had authority to ¥eceive it, and that it, to the extent 
of the amount of the judgment, was not paid, or in any way 
accounted for by Kelley, are facts fully established, and they 
are deemed sufficient to sustain the judgment in this case. 
(Paschal’s Dig., arts. 6676, 6677, and regulations of board of 
education, in evidence.) 

AFFIRMED. 





George W. Rozerts, Apm’r, v. E. R. Jomnson. 


1, RES ADJUDICATA—VENDOR’S LIEN.—Suit was brought on three 
promissory notes, executed in payment for land, for the amount 
due, and asking the foreclosure of the lien. On the trial, the judge, 
in the charge, submitted to the jury both branches of the case; and 
the jury found for plaintiff the amount due on the notes. Judges 
ment was rendered for that amount, and costs. Execution was 
issued, Plaintiff brought a second suit to enforce the lien, alleging, 
and on the trial offering to prove, that no testimony was offered on 
the former trial on the subject of the lien. The defendant pleaded 
the former judgment: Held, That the former judgment was con- 
clusive. 

2. SAME.—If the entire record (pleadings, verdict, charge, and judg- 
ment) shows that an issue properly made in the cause was, by the 
court, submitted to the jury, and there is nothing in the record to 
show the contrary, the issue must be held to have been adjudicated, 


Apreat from Henderson. Tned below before the Hon. 
M. HI. Bonner. 


The case is fully stated in the opinion. 
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T. J. Word, for appellant.—It is respectfully submitted, 
that the obtaining of a judgment on the notes, without at- 
tempting to enforce the vendor’s lien, does not preclude the 
plaintiff from bringing suit on the judgment, and enforcing 
the vendor’s lien. (2 Maddock’s Chancery, 128.) The para- 
graph reads thus: 

“When a vendor conveys his estate, without receiving all 
or part of the consideration-money, he has, as against the 
vendee and his heir, and all persons claiming as volunteers 
or purchasers for a valuable consid&ation, with notice, a lien 
upon the estate, for the whole or such part of the purchase- 
money as was not paid; and this though the consideration- 
money, upon the face of the instrument, is expressed to be 
paid and receipt indorsed. Nor does the bankruptcy of the 
vendee, nor a judgment obtained against him by the vendor 
for the purchase-money, affect the lien of the vendor.” 


Greenwood § Gooch, for appellees, cited Tadlock v. Eccles, 
20 Tex., 782; Weathered v. Mays, 4 Tex., 387; Lee v. Kings- 
bury, 18 Tex., 68; Webb v. Mallard, 27 Tex., 80; Baxter v. 
Dear, 24 Tex., 17; Hatch v. Garza, 22 Tex., 177. 


Goutp, Associate Justice.—The petition in this case al- 
leged, that Allison sold and conveyed to defendant Johnson 
certain lands, in payment for which Johnson gave three 
promissory notes, secured by a vendor’s lien on the land 
conveyed, and the object of the suit was the enforcement 
of that lien. The petition discloses that a formgr suit had 
been brought on these notes, and judgment recovered for 
the amount thereof; that execution issued thereon had been 
returned “no property found,” and that Johnson was wholly 
insolvent. 

The answer alleged, that, under the pleadings and the 
charge of the court in the former suit, the issue as to the 
vendor’s lien claimed had been tried and finally adjudicated 
against the plaintiff. To this the plaintiff replied, that on the 
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former trial no evidence was offered to show that the notes 
were given for the land. 

The cause was submitted to the court, no jury having been 
demanded, and judgment was rendered in favor of defend- 
ant,—the record reciting that it was so rendered on the plea 
of former adjudication. 

The petition in the former suit was in evidence, and was 
in the ordinary form of a petition seeking judgment on the 
notes, and also the enforcement of the vendor’s lien. The 
charge of the court on that trial was also read in evidence, 
and was as follows: “If the plaintiff has introduced and read 
to you in evidence the three notes mentioned and described 
in his petition, you will find for him the amount or principal 
of the note or notes so read to you in evidence, with interest 
thereon at the rate specified therein; and if no rate specified, 
then at eight per cent. from the maturity of the same to this 
date. And if the plaintiff has also proven to your satisfac- 
tion that the said notes were given for the purchase-money 
of the land mentioned and described in the petition, you will 
add to your verdict, that the notes were given for the pur- 
chase-money of the land mentioned and described in the 
petition.” The verdict was: “We, the jury, find for the 
plaintiff the sum of $1,645.42, principal and interest;” and 
the judgment was in the ordinary form of a judgment for 
money and all costs of suit, being silent as to the vendor’s 
lien. It was proved that the only evidence introduced by 
plaintiff on that trial were the three notes sued on,—all of 
date August 9, 1870; but none of them containing any recitals 
showing, or tending to show, that they were given in pay- 
ment for land. The plaintiff’s attorney testified that he was 
on that trial unable to introduce any evidence to show that 
the notes were given for the land. On the trial of the pres- 
ent cause, however, he read a certified copy, from the county 
records, of the deed from Allison to Johnson, which recites, 
as its consideration, three notes, corresponding to the three 
notes sued on. 
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We are of the opinion that the court did not err in hold- 
ing that the issue as to the vendor’s lien had been adjudica- 
ted in the former suit. 

In Johnson v. Murphy, 17 Tex., 216, there was a second 
suit in case of a note secured by mortgage; the result of the 
first suit, in which also the mortgage had been set up and its 
enforcement prayed for, being a verdict and judgment simi- 
lar to those described above, it was held, that a plea setting 
up the former judgment as an adjudication on the question 
of the mortgage lien, was not bad on demurrer, and that, 
prima facie, the record showed an adjudication on the merits 
of the mortgage lien. The present case is much stronger, 
in that the record contains the charge of the court submitting 
to the jury the issue as to the lien. Under our statutes, the 
charge of the court, reduced to writing and signed by the 
presiding judge, constitutes a part of the record. (Paschal’s 
Dig., arts. 216, 1464.) Tere, then, is record evidence that 
an issue made by the pleadings was never withdrawn from 
the jury, but was, in fact, submitted to them to be passed 
upon. The presumption which arises from this state of the 
record, is too strong to allow of its being rebutted by show- 
ing that no evidence was introduced on that issue. 

It is said in 2 Smith’s Leading Cases, page 669, and 
there are certainly numerous authorities which support the 
proposition, that “when the cause of action is severable in 
its nature, or when several causes of action are set forth in 
the declaration, although it will be presumed that the judg- 
ment includes the whole, this presumption may be rebutted 
by clear evidence that it extends only to part.” (Seddon ». 
Tutop, 6 D. & E., 607; Thorpe v. Cooper, 15 Eng. C. L., 
887.) 

In speaking of this exception to the conclusiveness of judg- 
ments, Justice Lipscomb states it thus: “Where the first suit 
was brought for two distinct articles, a party, for sufficient 
reason, may discontinue as to one, and may afterwards sue 
in another action for the article not tried in the former suit.” 
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And adds: “It is believed, however, that this exception 
should be allowed with great caution.” (17 Tex., supra.) 
There are other decisions of this court tending to support the 
conclusiveness of judgments as to issues made by the plead- 
ings. (Fisk v. Miller, 20 Tex., 581; Tadlock v. Eccles, 20 
Tex., 791.) Certainly, unless the causes of action are either 
distinct or separable, a judgment is not the less conclusive, 
because of the failure of cither party to produce evidence. 
“ Otherwise,” says Justice Wheeler, “a party might avoid 
being concluded, in any case, by withholding his evidence.” 
(Fisk v. Miller, supra.) It is by no means clear that the note 
and the lien are so far separable causes of action as to come 
within the exception. It is true, that the holder of a note 
given for land does not waive his lien by obtaining judgment 
in a suit on the notes alone, but may maintain a second suit 
for the enforcement of the lien. (McAlpin v. Burnett, 19 
Tex., 500.) It was said in that case, and is certainly true, 
that the more proper course to pursue, is to embrace both 
remedies in the first suit; and this is followed by an intima- 
tion that a failure to take that course might give rise to a 
question as to the costs of the second suit. 

Where the plaintiff’s declaration embraces distinct causes 
of action, it would seem, that by proving that le introduced 
no evidence as to some of them, he was supposed to establish 
that, although the record failed to show the fact, he in truth 
did abandon those issues, and that they were not submitted 
to the jury to be passed upon. Hence, if he offered any evi- 
dence on those issues, he was precluded from showing that 
the issues were not considered by the jury in making up their 
verdict. (Stafford v. Clark, 2 Bing., (9 E. C. L., 437,) 377; 
Brockway v. Kinney, 2 Johns., 210.) The note and lien are 
so closely connected, that it is difficult to see how they can be 
separated in the evidence, so that it can be said that no evi- 
dence was introduced as to the lien, and that therefore that 
part of the claim was abandoned. 

But however this may be, it is believed that the exception 
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grows out of the uncertainty of the record, and that where, 
looking to the whole record, there is no uncertainty, parol 
evidence to affect it should not be allowed. Llowever nu- 
merous the issues presented by the pleadings, if the verdict 
plainly responds to every issue, and is followed by a corres- 
ponding judgment, there can be no question as to the finality 
of the adjudication, although, in fact, the plaintiff adduced 
no evidence as to some of those issues. So if the entire 
record (the pleadings, verdict, judgment, and charge) shows 
that an issue properly made in the cause was by the court 
submitted to the jury, and there is nothing in the record to 
show the contrary, it is our opinion that the issue must be 
held to have been adjudicated. 
The judgment is affirmed. 
AFFIRMED. 





JaMES Lynn, ADMINISTRATOR, &c., v. Le Grerse & Co. 


1. JUDGMENT CREDITOR.—A judgment creditor may cither institute 
suit to have-a conveyance of layd by the debtor declared fraudulent 
and the land subjected to his execution, or he may cause an execu- 
tion to be levied on the land frandulently conveyed by the debtor, 
and after purchasing at execution sale, he may then bring liis suit 
to have the fraudulent conveyance set aside, and recover the land. 

2. VERDICT—JUDGMENT.—When the judgment creditor becomes the 
purchaser at execution sale, and brings suit against the judgment 
debtor and his vendee, to set aside the conveyance for fraud, if, 
under the pleadings and charge of the court, a general verdict, in 
favor of plaintiff, establishes, amongst other things, a fraudulent 
intent on the part of the debtor in making the conveyance, and 
that the vendee was affected with notice of that intent, such gen- 
eral verdict would be sufficient to authorize the cancellation of the 
conveyance made by the debtor, so far as the same might affect the 

plaintiff ’s rights. 


ApprEaL from Anderson. Tried below before the Hon. R. 
8. Walker. 
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Argument for the appellees. 





In the early part of the year 1874, James Lynn purchased 
from the I. and G. N. R. R. Co. lot No. 4, in block 164, on 
Spring street, in the city of Palestine, in Anderson county, 
At this time he was engaged in keeping a saloon and a res- 
taurant, and was indebted to appellant and others. Soon 
after purchasing this lot, and before improvements had been 
made thereon, he sold the lot to Peter Lynn, his brother, 
executing to him a deed of conveyance, which was duly re- 
corded in the clerk’s office of Anderson county, Texas. After 
the purchase, a storehouse was erected upon the lot. In 1876, 
the appellees sued upon their claim in the District Court of 
Anderson county, and recovered judgment against James 
Lynn, under which judgment execution was issued and levied 
upon the house and lot. The same was sold, and the appel- 
lees became the purchasers for $250, and afterwards brought 
suit in the District Court, against James Lynn, Peter Lynn, 
and George Hutchenson, to recover the property, and to set 
aside the conveyance made to Peter Lynn, for fraud. After 
the institution of suit, Peter Lynn died, and his estate was 
administered upon by James Lynn, his brother. At the May 
Term of the District Court for Anderson county, the case 
was tried before a jury, who found for the plaintiff, (appellee,) 
upon which verdict the court rendered judgment, annulling 
the deed from James Lynn to Peter Lynn, from which judg- 
ment the appellant for the estate of Peter Lynn appealed. 

The evidence to establish the fraud was conflicting. 


Gammage ¢ Cartwright, for appellant, cited Danzey v. 
Smith, 4 Tex., 411; Cobb v. Norwood, 11 Tex., 561; Rob- 
inson v. Martel, 11 Tex., 155; Wilson v. Trawick, 10 Tex., 
435. They also argued upon the facts that the evidence 
did not sustain the charge of fraud. 


Greenwood § Gooch, for appellees, cited Weisiger v. Chis- 
holm, 22 Tex., 672; Dangerfield v. Paschal, 20 Tex., 541; 
Allen v. Stephanes, 18 Tex., 669, 
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Goutp, AssociATE JusticE.—A judgment creditor may 
cause his execution to be levied on land fraudulently con- 
veyed by the debtor, and if he himself becomes the purchaser 
at the exccution sale, he may then bring his suit to have the 
fraudulent conveyance set aside, and recover the land. 

True, he may, if he sees fit, first institute his suit to have 
the conveyance declared fraudulent, and the Jand subjected 
to his exccution; but his right to proceed to levy and sell, in 
the first instance, is firmly established. (Castro v. Iles, 22 
Tex., 480; Wood v. Chambers, 20 Tex., 248; Ilancock v. 
Horan, 15 Tex., 507; Freeman on Executions, sec. 156 and 
references.) There was some conflict in the evidence as to 
the alleged fraudulent intent of the partics to the convey- 
ance; but there is nothing in the record that would lead us 
to the opinion, that the court below erred in refusing to dis- 
turb the verdict of the jury. 

The only other question discussed in appellant’s bricf, is the 
sufficiency of the verdict to support the judgment. Under 
the pleadings and the charge of the court, the general ver- 
dict in favor of plaintiff established, amongst oiher things, 
the alleged fraudulent intent of the debtor in making the 
’ conveyance, and that his brother, to whom the conveyance 
was mace, was affected with notice of that intent. That 
general verdict was sufficient to authorize the cancellation 
of the conveyance, so far as it affected plaintifi’s rights, and 
the recovery of the land so conveyed. If the result of the 
attempted fraud has been the sale of the land at much less 
than its value, the parties have brought the loss upon them- 
selves. 

In regard to other questions not discussed in the bricf of 
counsel for appellant, it is enough to say, that we have found 
no error in the record, and the judgment is affirmed. 
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Grorce B. WriiuraMs AND Wire v. M. E. Povuns. 


1. APPEAL SUSPENDS AN INJUNCTION.—An injunction in full foree 
and effect when the final judgment was rendered, from which an 
appeal is prosecuted, remains in force while the judgment is sus- 
pended or superseded by the appeal. 

2. CERTIFICATE OF OFFICER TO PRIVY ACKNOWLEDGMENT FINAL.— 
A married woman, in the absence of fraud, or of knowledge thereof 
on the part of the beneficiaries in a trust deed, given on a bona-fide 
consideration, cannot impeach the certificate of the officer taking 
her privy acknowledgment. 

3. INJUNCTION—LIMITATION.—An injunction suspending sale of prop- 
erty claimed as homestead, or as separate property of the wife, 
under a trast deed to secure promissory notes, will have the effect 
of suspending the statute of limitations as to the notes. 

4. TRUST SALE.—A trust deed requiring sales to be made at the court- 
house of the county, is properly executed by sale at the court-house 
of a newly-organized county which includes the land sold. 


AprraL from Morris. Tried below before the Ton. B. F. 
Esfis. 

September 23, 1876, M. E. Pouns brought suit against 
George B. Williams and his wife Sarak, for two tracts of 
land, (one of 320 acres, and the other of 160 acres,) situated 
in the county of Morris. The petition set out, that plaintiff 
claimed the land under a sale made under a deed of trust, 
by one James R. Bridges, trustee, &c.; that the deed of trust 
bore date December 23, 1870, and was executed to secure 
two promissory notes due February 1, 1872, for borrowed 
money; that in July, 1875, the trustee had advertised the 
sale of the lands, under the trust, for the first Tuesday in 
August, but was enjoined, at suit of Williams and wife, from 
sale on July 28, 1875; that the injunction was dissolved in 
April, 1876, and the trustee, on July 6, next thereafter, sold 
said lands to plaintiff, at Dangerfield, the county seat of 
Morris county, where the land was situated. 

The defendant, Mrs. Williams, pleaded the injunction as 
still in force, having perfected an appeal to the Supreme 
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Court from the judgment dissolving the injunction; that the 
land was her separate property, and the homestead of the 
family; that the notes secured by the trust deed were barred 
by limitation at the date of the trust sale; that the deed of 
trust was executed for an antecedent indebtedness; that 
the trustee had not complied with the terms of the deed, 
as to place of sale, in making it; and, under oath, that Mrs, 
Williams had been imposed on in said trust deed, and had 


not signed and delivered the same, nor had she privily ac- 


knowledged the same, in the manner and form prescribed 
by law. 

On the trial, the trust deed from Williams and wife, being 
an exhibit to the petition, was objected to when offered, not 
having been filed and three days’ notice given, as under the 
statute. The objection was sustained, when the certificate of 
the notary, in the usual statutory form, of the privy exam- 
ination of Mrs. Sarah Williams, was admitted as evidence 
of its execution by the wife. The deed required sale to be 
made at the court-house door, as under execution. The deed 
of the trustee was then read in evidence, conveying the lands 
to the plaintiff. It was further shown, that prior to the trust 
deed, the notes had been secured by lien on nine or ten bales 
of cotton, and that, at request of plaintiff Williams, the cot- 
ton had been released, and the trust deed on the lands in 
controversy substituted. 

Defendants proved that at the date of the execution of the 
trust deed, the land was situated in Titus county, of which 
Mount Pleasant was county seat; that the trustee’s sale had 
been made in Dangerfield, the county seat of Morris county, 
in which the lands were situated; that Morris county was 
organized in the spring of 1875. 

- The testimony as to the wife’s privy acknowledgment was 
contradictory, she and the notary swearing—one contradict- 
ing the certificate of acknowledgment, the other supporting 
it. There was some testimony that the lands were the sepa- 
rate property of Mrs. Williams. 
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The beneficiaries of the trust deed were not connected in 
the evidence with any knowledge of the alleged imposition 
upon the wife in executing the trust deed. 

The plaintiff, rebutting, read the proceedings in the injunc- 
tion suit, showing the issuance of injunction in July, 1875, 
and its dissolution in April, 1876. 

The court excluded evidence showing that the injunction 
suit had been appealed from, and was pending in the Supreme 
Court. 

Judgment was rendered for the plaintiff, and the defend- 
ants appealed. 

The errors are discussed in the opinion of the court. 


W. J. McDonald, for appellants, cited 2 Phill. on Ev., 585; 
Morris v. Wadsworth, 17 Wend., 103; Ledbetter v. Burns, 42 
Tex., 508; Griffin v. Wakelee, 42 Tex., 513; Duty v. Gra- 
ham, 12 Tex., 487; Ross v. Mitchell, 28 Tex., 150. 


Turner § Turner, for appellee. 

I. We maintain, that it makes no difference what attacks 
ure made by feme-coverts upon their deeds; the only way that 
they can be proven is by the certificate of privy acknowl- 
edgment, and that is always prima-facie ie and admissible 
upon its face. Any other rule would place the party who 
relies upon it to the necessity of proving the acknowledg- 
ment in a way unknown to the law, or of accepting the 
charges against the certificate as true upon ex-parte showing, 
which would be very unreasonable and unjust. (Fulton v. 
Bayne, 18 Tex., 50; Berry v. Donley, 26 Tex., 738; Paschal’s 
Dig., art. 3710.) 

If. The injunction was not revived by the appeal. (High 
on Injunctions, sec. 893, and authorities there cited; also, 
same, sec. 41; Tucker on Corp., 441; Kerr on Injunctions in 
Equity, 635, 636.) 

Ill. The beneficiary of the trust deed had no knowledge 
of any fraud, and was not affected by it. (Hartley v. Frosh, 


( 


| 
| 















14 Wiu1aMs v. Pouns. [Tyler Term 









Opinion of the court. 





6 Tex., 208; Shelby v. Burtis, 18 Tex., 644; Danicl on Ne- 
gotiable Notes, secs. 184, 780.) 

IV. The injunction stopped limitation on the notes. (Ellis 
v. Batts, 26 Tex., 703; High on Injunctions, secs. 20, 852; 
Kerr on Injunctions in Equity, 638, 639.) 
i V. The sale was made in the proper county. (Alred »., 
Montague, 26 Tex., 732.) 

VI. Both parties claimed the same title, and it was not 
necessary for plaintiff to go behind the trust deed. (Wilson 
v. Palmer, 18 Tex., 592.) 
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| Moorg, Assocrate Justice.—The vital question to be de- 
t cided in this case is,—Does an appeal from a final jxdgment 
dissolving the injunction and dismissing the bill, where the 
} condition of the appeal bond is that appellant will prosecute 
the appeal with effect, and perform the judgment, sentence, 


or decree of the Superior Court in case the decision of said 
court shall be against the appellant, (Paschal’s Dig., art. 1491,) 
keep the injunction in force during the pendency of the 
appeal ? 

It is not to be denied, that in England, and a majority, 
perhaps, of the States, it is well settled, that an appeal from 
the judgment diss@lving the injunction will not have this 
effect. “An appeal,” says Mr. High, in his work on Injune- 
tions, (sec. 893,) “from a decree dissolving an injunction does 
not have the effect of reviving and continuing the injunction 
itself, since the process of the court, when once discharged, 
van only be revived by a new exercise of judicial power. 
An appeal being merely the act of the party, cannot, of itself, 
atfect the validity of the order of the court; nor can it give 
new life and force to an injunction which the court has de- 
creed no longer exists. It follows, therefore, that an appeal 
from a decree dissolving an injunction which had been 
granted to stay proceedings under an execution at law, can- 

. not have the effect of reviving the injunction, so as to oper- 
ate as a stay of the proceedings at law; and the plaintiff in 
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execution may proceed to enforce his judgment, notwith- 
standing the appeal.” (Wood v. Dwight, 7 Johns. Ch., 295; 
Hoyt v. Gelston, 13 Johns., 139; Chegary v. Scofield, 1 Halst. 
Ch., 525; Garrow v. Carpenter, 4 Stew. & Port., 336.) 

The contrary doctrine is maintained by the courts of Ken- 
tucky, Virginia, and Mississippi. (Yocum v. Moore, 4 Bibb, 
221; Turner v. Scott, 5 Rand., 332; Penrice v. Wallis, 37 
Miss., 172.) And although the question has never been 
directly ruled upon by this court, we think it has been gen- 
erally recognized by the legal profession, and the courts 
throughout the State, ever since the organization of our judi- 
cial system, that the appeal has this effect with us. (Fisk v. 
Miller, 20 Tex., 579.) ‘To hold that the appeal would not sus- 
pend the deeree dissolving the injunction during its pendency 
in this court, would require an exception to a general rule, 
as to the effect of appeals upon the judgments of inferior 
courts, for which we can see no good reason. (42 Tex., 508, 
513.) The question presented in this case, it wili be observed, 
is not whether the appeal will revive a judgment which had 
been dissolved previons to the final judgment from which 
the appeal is prosecuted, but whether an injunction, which 
was in full force and effect when the final judgment from 
which the appeal is prosecuted was rendered, does not re- 
main in force while this judgment is suspended or superseded 
by the appeal. And this, too, where the sole object of the 
suit was to obtain the injunction. 

It is needless to determine whether there was any error in 
the ruling of the court excluding the deed of trust as evi- 
dence against appellant, George B. Williams, for want of 
notice that it would be offered as a duly-recorded instrument, 
without proof of its execution, (Paschal’s Dig., art. 3716,) 
or in admitting it as the deed of Mrs. Williams, on the cer- 
tificate of its acknowledgment by her as a married woman, 
by an officer authorized to take such acknowledgment, with- 
out proof of its execution by her husband, or that he had 
consented to its execution by her; for the fact that Wil- 
10 
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liams not only executed the deed himself, but that he also 
consented and requested his wife to execute it, was, at a sub- 
sequent stage of the case, testified to by each of them, as well 
as by the officer who certified to their acknowledgment of 
the deed. 

That the beneficiaries, or cestui que trust, gave an adequate 
consideration to support the deed, and neither of them par- 
ticipated in, or had any knowledge of, the fraud, (if any was, 
in fact, practiced upon Mrs. Williams,) is beyond question. 
That she cannot, therefore, impeach the certificate of her 
acknowledgment, as she seeks to do in this case, cannot now 
be regarded as an open question in this court, (Iartley ». 
Frosh, 6 Tex., 208; Shelby v. Burtis, 18 Tex., 644.) 

It is well settled, that when a party is enjoined from bring- 
ing suit upon a note, that such injunction suspends the stat- 
ute of limitations during the time that it continues in force. 
(High on Inj., sec. 20.) We think the like rule should apply 
when it is not the bringing of a suit upon the note which is 
enjoined, but the enforcement of the contract given to secure 
its payment, and which, though valid and binding, could not, 
aside from the injunctton, be enforced by suit, because it 
embraced the homestead of appellant. 

Evidently, the only fair and reasonable construction which 
can be given to the terms of the trust deed directing the sale 
of the land in case of default of payment of the notes, is that 
it should be sold at the court-house door of the county in 
which it was situated when sold. 

For the error of the court in excluding evidence to prove 
that an appeal had been taken from the judgment of the 
District Court dissolving the injunction, restraining the trus- 
tee from selling the land for which this suit is brought, and 
which, from the record, we must presume was pending in 
this court at the time the land in controversy was sold by the 
trustee, and purchased by appellee, the judgment is reversed, 
and the cause remanded. 

REVERSED AND REMANDED. 
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Avericta AckLIN (CHEATHAM) ET AL. V. F. L. Pascmat Er At. 


1. PRACTICE—LEGATEE CANNOT MAINTAIN TRESPASS TO LRY TI- 
TLE.—In an action of trespass to try title, instituted by heirs against 
parties holding adversely to the estate of their ancestors, a legatee 
entitled toa moneyed legacy, and not seeking to subject the land to 
sale, cannot intervene and recover the Jand. 

FORCED HEIRS.—In such proceedings, parties cannot litigate their 
rights as forced heirs as against the provisions of a will duly pro- 
bated, under which incidents to the property in litigation have at- 
tached. <A direct attack against the will would be necessary by those 
claiming rights under the law of foreed heirship existing at the death 
of the testator. 

FOREIGN JUDGMENTS—PROBATE OF WILLS.—The action of a court 
of another State annulling a will duly probated in this State, could 
not affect the status of property of the testator situate in Texas, 

- OWNERSHIP UNDER WILLS.—See facts held sufficient to vest the 
beneficial ownership to lands in ‘Texas in a eorporation, so as to 
affect the estate therein by the acts or laches of the corporation re- 
specting such lands, in favor of those holding adversely to it. 

. LAPSED LEGACIES—RIGHTS OF HETRS.—Upon the dissolution of a 
corporation to which lands were devised, the lands revert to the 
heirs of the testator, and the party taking holds subject to the debts, 
if any, of the corporation, and subject to such defenses as existed 
against the corporation at the time of its dissolution. 

. LIMITATION OF FIVE YEARS.—A deed for an undivided interest in 
a tract of land will not, under the five years’ statute of limitation, 
protect the grantee beyond the interest it purports to convey. 

LIMITATION—POSSESSION.—Upon a partition in which improve- 
ments occupied and held are allotted to one of the parties to the 
partition, the possession is thereby limited to the partition including 
such tenements. 

PAYMENT OF TAXES.—A certificate by the tax collector of the county 
where land is situate, that no taxes are charged against said lands 
on his books, is not sufficient evidence of payment of taxes. 

JOINT JUDGMENT.—Where several parties defendants have distinct 
defenses, and go to trial jointly, and there is a joint verdict in their 
favor, error as to one affects the entire judgment; a reversal as to 
one, reverses as to all. 


Error from Bexar. -Tried below before the Hon. G. H. 
Noonan. 
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[This case was transferred to Tyler, and decided November 
16, 1877.] 

The plaintiff, Adelicia Acklin, joined by her husband, in- 
stituted this suit in the District Court of Bexar county on the 
31st of October, 1856, by filing an ordinary petition in trespass 
to try title, claiming to be the owner of a front of 166 varas of 
land on Solidad street, in the city of San Antonio, running 
for depth to the San Antonio river. 

In a subsequent amended petition, filed March 14, 1858, 
plaintiff claims an undivided half of the land described in 
the petition, asking a division and a partition. 

On March 15, 1858, Joseph H. Acklin and William IL. 
Acklin, both minors, intervened by their next friend, Joseph 
D. Wade, alleging that they have an interest in the property 
sued for, “ by virtue of their heirship from Emma Franklin, 
deceased, who was their half-sister,” and praying for such por- 
tion as they may be entitled to under the statutes of descent 
and distribution of this State. 

There is no contest between Mrs. Acklin and her two sons. 
The claim set up by these plaintiffs (except a separate claim 
of Mrs. Acklin, now Cheatham) accrues by inheritance from 
the deceased children of Isaac Franklin, also deceased; or, 
to explain more definitely in this connection, Isaac T’ranklin 
had four children, viz., Victoria, who was born March 27, 
1840; Adelicia, born May 13, 1842; Julius Cesar, born Jan- 
uary 24, 1844; Emma, born December 5, 1844,—all being 
dead, and having died subsequent to the death of their father; 
that is to say, Victoria died June 10, 1846; Adelicia died 
May 13, 1846; Julius Cesar died on the day of his birth, or 
the day after; Emma died November 1, 1855. Thus, un- 
der the laws of this State, Mrs. Acklin, with Adclicia and 
Kmma, became the heirs of Victoria at her death; while at 
the death of Adelicia, Mrs. Acklin and Emma became her 
heirs; and at the death of Emma, November 1, 1855, her in- 
terest was inherited by her mother and her two brothers of 


the half-blood, to wit, Joseph H. and William TI. Acklin. 
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The defendants, in their answer, plead the general issue 
and the statute of limitations of five years. They also set up 
that the property in controversy was bequeathed by Isaac 
Tranklin to trustees, for the purpose of establishing an insti- 
tution of learning, to be called the “Isaac Franklin Insti- 
tute”; that said institute was duly chartered by the Legisla- 
ture of Tennessee. Defendants further pleaded possession, in 
good faith, for one year prior to the institution of the suit, 
and claimed the value of their improvements respectively. 

At this stage of the case, there was a trial, which resulted in 
a verdict and judgment for the plaintifis, which was brought 
to this court by writ of error, and there “reversed, and the 
cause remanded for further proceedings, in accordance with 
the opinion of this court.” (Paschal v. Acklin, 27 Tex., 173.) 

While these proceedings were in progress, the “Isaac 
Franklin Institute” instituted an action of trespass to try 
title for the same property, which was, after the reversal of 
the former decision, consolidated with the suit of the original 
and present plaintiffs. The Franklin Institute having also 
been, in 1867, dissolved by the Supreme Court of Tennessee, 
W. Bb. Leigh, its attorney up to that time, made application 
for, and received the appointment of, receiver ad litem, to 
prosecute, as such, the suit for the benefit of the creditors of 
the institute. 

The plaintiff, Mrs. Acklin, on April 6, 1870, filed an amend- 
ed petition, suggesting the death of her husband, Acklin, and 
her subsequent intermarriage with Dr. W. A. Cheatham, who 
asked to be made a co-plaintiff with her. In this petition, 
Mrs. Cheatham claimed, that of the $100,000 bequeathed to 
and accepted by her under the will of Isaac Franklin, refer- 
red to in defendants’ amended answer, there was still due her 
a large amount, approximating, with the interest accrued, the 
sum of $150,000; claiming that said unpaid legacy is the prior 
charge and lien upon the remaining property of her deceased 
husband’s estate; that the remaining property of the estate is 
greatly inadequate to the payment of the amount due, and 
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that she is solely entitled to, or interested in, the remaining 
property, according to the terms of the will. She further 
claimed, that if the property involved in this suit ever passed 
to, or vested in, the Franklin Institute, which she denies, it 
passed to, and vested in, said institute subject to, and in trust 
for, the payment of her legacy; that said institute was never 
established or had any legal existence; that by reason of the 
large expenditures in the management of the estate, the en- 
deavor to establish the institute, as well as by reason of the 
great destruction of personal property and improvements 
upon the realty, diminution of its value by the ravages of 
the late war, the emancipation of the slaves, the utter want 
of means to establish the institute, the bequests to the same 
have become and are of no force and effect, and void; that 
the said institute has become defunct, and has been so ad- 
judged and dissolved by the Supreme Court of Tennessee. 

Mrs. Cheatham charged further, that the defendants in this 
vase hold as tenants in common with her, and that their claim 
to the whole of the property is fraudulent; that they tools pos- 
session with full notice of the one-half interest of Frank- 
lin’s estate. lence she prays for a partition and for general 
relief. 

A portion of this amended petition was, on demurrer of 
the Methodist Church, one of the defendants, struck out by 
the court below; and this ruling forms one of the assign- 
ments of crror. 

For answer, the defendants reiterated their former pleas of 
the statute of limitations, good faith and improvements, and, 
further, that Mrs. Cheatham is estopped from setting up her 
legacy, because she accepted the same when the estate had 
ample means to pay it; that the decree dissolving the insti- 
tute cannot affect these defendants, for the reason that they 
were not parties to the proceedings. They also averred the 
establishment of the institute, denying liability because of its 
failure, and asserted that the property in controversy could 
not revert to plaintiffs, or vest in the heirs of the testator, 
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because no such provision is made by the will. They denied 
tenancy in common, and claimed to hold in their own rights, 
against the claims of all other persons. Defendants further 
claimed reimbursement for one-half of the value of their im- 
provements, before they can be ejected; that they have ex- 
pended $100,000 for “houses, fences, walls, wells, trees, 
shrubbery, and other improvements.” 

To the claim of Mrs. Cheatham, defendants pleaded the 
statute of limitations of two and four years, and, in case of 
recovery, judgment for the value of their improvements, or 
for one-half of the value of their improvements, and for the 
increased value of the land by reason of their improvements. 

Plaintiffs thereupon filed a second amended petition, alleg- 
ing the non-existence of the Franklin Institute; that the 
bequests made to them and other legatees have priority to 
the bequest over the institute; that they are entitled to the 
land in controversy, as claimed in their former petitions; 
that if said institute ever had any existence in fact or in law, 
the same has failed and become defunct, and has been so 
adjudged by a court of competent jurisdiction. 

A transcript of the proceedings. in the Supreme Court of 
Tennessee, and of the decree dissolving the Franklin Insti- 
tute, was attached to the amended petitions, duly certified as 
the law requires, the decree of dissolution being passed on 
the 8th of March, 1867. 

During the proceedings, up to the time of the last trial, 
some of the defendants had died, and some of the property 
had changed hands. New parties were, therefore, made, and 
the heirs and legal representatives of those who are dead 
were also brought in. Special guardians were appointed for 
minors. 

The two original intervenors, Joseph I. and William H. 
Acklin, having arrived at the age of majority, they are no 
longer prosecuting their claims through their next friend, 
but in their own rights. 

The parties properly before the court were: Mrs. Adelicia 
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Cheatham, joined by her husband, W. A. Cheatham; Jos- 
eph H. Acklin and William H. Acklin, original intervenors; 
the receiver for the Franklin Institute, W. B. Leigh, by vir- 
tue of consolidation; the defendants, F. L. Paschal, and the 
heirs of Mrs. Paschal, deceased, John Fries, the trustees of 
the Methodist Church, George H. Sweet, Mrs. Susan Da- 
shiell, Miss Harriet Richardson, Thomas G. Williams, and F. 
D. Faville. 

The facts, about which there is no dispute, are as follows: 

On the 5th of July, 1837, Pleasant Branch Cocke con- 
veyed to Isaac Franklin, in the city of New Orleans, among 
other property, the undivided one-half of the property in 
controversy, being, as before stated, 166 varas front on the 
east side of Solidad street, and running for depth to the 
river, in the city of San Antonio, being the fifth parcel of 
land in the deed of conveyance. This deed was duly filed 
for record in the county of Bexar, on the 30th day of August, 
1844, and forms the basis of the claim for plaintiffs. 

On the trial, plaintiffs also introduced a deed from P. B. 
Cocke to R. R. Barrow, dated March 12, 1839, and another 
deed from Rh. R. Barrow to F. L. Paschal, dated , 1851, 
for the purpose of showing that plaintiffs and defendants 
deraign title from the same source. The first of these two 
deeds conveys to Barrow one-fourth part of the land in con- 
troversy, reciting that one undivided half of the same had 
been previously sold to Isaac Franklin. The other is a quit- 
claim deed, and conveys to Franklin L. Paschal all the right, 
title, and interest of Barrow in and to the same land, reciting 
that it was acquired from P. B. Cocke. Both deeds are re- 
corded in Bexar county. 

After his purchase from Barrow, F. L. Paschal divided 
the entire parcel of land into five lots, which were by him 
conveyed as follows : 

Two lots to Kampmann & Fries, on May 12, 1852. 

One lot to Methodist Church, September 1, 1852. 
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One lot to R. T. Crigler, July 29, 1852, Paschal retaining 
one lot for himself. 

Under these conveyances, the present defendants claim, 
some of them having subsequently purchased from the origi- 
nal vendees of Paschal. The subsequent deeds were read in 
evidence. 

The Franklin Institute (that is, the receiver, W. B. Leigh) 
claims under the will of Isaac Franklin, dated May 24, 1841. 

The additional evidence, under the statutes of limitation, 
will be understood from the opinion. 

The testimony as to payment of taxes by defendant Wil- 
liams is as follows: 

Williams, one of defendants, testified: “I live on part of 
the land in controversy. All I know about the payment of 
taxes on my property is from a certificate of the sheriff that 
no taxes are due on it.” 

The certificate received is as follows: 

‘“SmERIFF AND CoLLEcTOR’s OFFICE, 
“San Antonio, February 5, 1872. 

“This is to certify that no State and county taxes are due 
on property owned by Mr. T. G. Williams, up to date, as per 
records in this office. 

“TI. D. Bonnet, Sheriff of Bexar county. 
“By P. lanetson, Deputy.” 

The plaintiffs introduced the deputy-sheriff, Ilaneison, who 
testified: «I made this certificate as to Williams’ taxes. It 
only means that there does not appear on our delinquent lists 
anything due from Williams for taxes since 1869. There is 
nothing in our office showing that the taxes previous to that 
time were paid. We have no record in regard to it.” 

This statement is taken substantially from the brief of 
plaintiff in error. 


Waelder § Upson, for plaintiffs in error. 
I. The court erred in striking out that part of plaintiffs’ 
petition in which Mrs, Cheatham claims the unpaid balance 
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of her legacy to be a charge upon the remaining property 
of Isaac Franklin; that said balance is a lien thereon, and 
that the property in controversy is subject to such lien, and 
that she is entitled to the same by reason thereof. 

Under the will of Franklin, she was entitled to $6,000 per 
annum, or $100,000 as a legacy, according to her choice, in 
lieu of dower. This legacy she accepted, and elected to 
take the $100,000, to be paid in the manner stated in the 
will; and this amount would draw interest from the 8th of 
May, 1849, the date of her marriage to Acklin. 

That this legacy was a charge upon the estate, and that it 
was to be first paid in preference to all other legacies, will 
scarcely be questioned; at least, the authorities to sustain the 
proposition are abundant. 

Provisions in lieu of dower must be paid in full, with inter- 
est, even where other legacies have to abate. (2 Redf. on 
Wills, 749, 750; Id., 363, 2d ed.) 

When a legacy is given to a widow in lieu of dower, she 
takes as a purchaser for a valuable consideration, and is en- 
titled to be paid in preference to legatees who are mere vol- 
unteers. (Iubbard v. Hubbard, 6 Metcalf, (Mass.,) 50; Pol- 
lard v. Pollard, 1 Allen, 490.) 

A widow was entitled to an annuity, secured by bond, in 
bar of dower. “By the decree, the arrears were to be made 
good to her out of the personal estate, and in aid of that the 
real estate was charged.” (Tew v. Earl of Winterton, 1 Ves. 
Jr., 451.) 

In Pennsylvania, every bequest to a wife is conditional by 
force of the statute, which declares that every legacy to her 
shall. be in lieu of dower, if the contrary is not expressed; 
she is, therefore, to be considered, in such case, as a purchas- 
er, not a volunteer. A testator, after giving his wife certain 
bank stock and the one-half of the residue of his personal 
estate, devised to his brothers all his real estate, charged with 
a certain annuity to his wife, and with gross sums to his 
other brothers and sisters. The real estate was sold after the 
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death of the testator, upon an execution against the legatees, 
and the proceeds were insufficient to pay the legacies charged 
upon it. It was held that the annuity to the widow was to 
be paid in full, and was not to abate with the other legacies. 
(Reed v. Reed, 9 Watts, 263.) 

A bequest in lieu of dower, accepted by the widow, is in 
effect a purchase thereof, and will not abate with other lega- 
cies, upon a deficiency of assets. (Isenhart v. Brown, 1 Edw. 
Ch., 411.) 

A legacy given to the wife of the testator, in lieu of dower, 
does not abate ratably with other legacies, upon a deficiency 
of the fund. (Williamson v. Williamson, 6 Paige Ch., 298.) 

II. It is objected, that whatever may be due on her legacy, 
she cannot recover the property in controversy. Perhaps 
not. But that equitable as well as legal claims may be de- 
termined in the same suit, will not be disputed. If, there- 
fore, she cannot recover the property,—but if, at the same 
time, her claim to her legacy may be set up in this suit, the 
legacy constituting a lien, it would then be in the power of 
the court to enforce the lien, and decree sale of the property 
to the extent of Franklin’s interest in the same, directing the 
proceeds of such sale to be paid to her. It is true, there is 
no specific prayer to that effect; but it seems to us, that under 
the prayer for general relief, it is in the power of the court, 
under our system, to give every relief the litigant may be 
entitled to. 

Nor could the defendants object to this course, for the rea- 
son that if they are not entitled to more than half of the land, 
it is perfectly immaterial what disposition is made of the 
other half. As to the Franklin Institute, we need simply to 
say, that if the view above taken is correct, as we contend it 
is, then the claim of Mrs. Cheatham is prior and superior to 
any claim which the institute could have, though we main- 
tain that it never had any. 

In this connection, we may also refer, in support of our 
proposition, to the very phraseology of Franklin’s will, which 
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gives scizure of the estate to his executors; and they were to 
hold possession for the following purposes, in the order desig- 
nated by the instrument: 

1. To pay debts. 

2. To place his wife in possession of all property given to 
or inherited by her from her father, &e. 

3. To provide for the support and education of his chil- 
dren. 

4. To place his wife and children in possession of the Fair- 
vue place. 

5.. Payment of legacy or annuity to his wife in case of 
second marriage. 

6. In case of second marriage, to take possession of the 
Fairvue place. 

7. Improvement of Louisiana plantations until his children 
are all of age or marry, when the executors shall deliver up 
property in Louisiana, for the purpose of division between 
the children and trustees appointed to establish the F’ranklin 
Institute. 

8. The placing of slaves. 

9. The payment of other legacies. 

10. The building of a family tomb. 

11. To place the trustees in full possession, at the times 
designated, of all his-property in the States of Tennessee and 
Mississippi, or any other common-law State where trust estates 
can be created; and of one-third, one-half, or two-thirds, as 
the case may be, of all movable property, Ke. 

It would seem from all this, that the payment of the legacy 
to the wife was, in the mind of the testator, a condition pre- 
cedent, and that it was to be paid before any of his property 
should pass into the hands of the trustees. 

For these reasons, we submit, that the exception to the 
ruling of the court upon this branch of the case was well 
taken. And these same provisions must also have their ef- 
fect in other branches of the case, particularly in that whick 
relates to the claim of the Franklin Institute, as set up by the 
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receiver, as well as the defendants, who seck to vest the 
property in the institute first, and then attempt to make good 
their tiile by means of the statute of limitations, when, in 
truth and in fact, under the provisions of the will, the insti- 
tute could not obtain possession of or acquire any right in 
the property until after compliance with the first six direc- 
tions, and after all the children of the testator had attained 
the age of majority or had married, for that is the only time 
designated, and the time when the establishment of the 
Franklin Institute was contemplated. Nor does the incorpo- 
ration of the institute, and the proceedings looking to its go- 
ing into active operation before that time, change or modify 
the provisions of the will, or give the trustees a greater right 
in the property bequeathed to them than the terms of the will 
in other respects warrant. 

III. We submit, that by the terms of the will the property in 
controversy could not, under any circumstances, have passed 
to or vested in the Franklin Institute until after I’ranklin’s 
children had become of age or had marricd, and until the 
legacy to his widow was paid. If Emma, the last of the 
children, had lived, she could not have reached the age of 
majority until after it had become obvious that the institute 
would fail. for want of means, and she would not have been 
much beyond that age when the institution was dissolved by 
the decree of the Supreme Court of Tennessee. The legacy 
to Mrs. Cheatham was never paid, as we have before said, 
and as is abundantly shown by the evidence in this case. 

Now, if it be said that when it became a fact that no child 
could ever arrive at full age, the property might have been 
divided between the heirs of the several children and the 
trustees, provided always that the legacy had also been paid, 
then this proposition is met by the fact that no division was 
made; that the trustees never took possession of or attempt- 
ed to claim the property, and that this condition of things 
remained until they were discharged by decree, and the in- 
stitute was thereby dissolved; that nothing could vest until 
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the prior conditions of the will were complied with; and that 
the non-compliance remains to this day. Nor did the fee to 
the property ever vest in the institute, for other reasons that 
we shall hereatter bring to the notice of the court. 

IV. The next section of the charge seems to us clearly erro- 
neous. If we comprehend its import, it means that a testator 
might dispose of all his property in this State, if it did not 
exceed in value one-fourth of his entire estate, wherever sit- 
uated, without reference to the disposition of property else- 
where. Or, to illustrate by the case at bar, Isaac Franklin 
might have given all his property in Louisiana, Tennessee, 
and Mississippi to the F’ranklin Institute; yet the courts of 
this State would take no notice of that, but allow him to dis- 
inherit his children as to property in this State, provided it 
did not exceed in value one-fourth of his estate. We cannot 
so read the opinion of Mr. Justice Moore, which the district 


judge no doubt intended to follow. We submit, that this part 
of the charge is radically wron 


g; that it was calculated to 
mislead the jury; and that it is such error as should work a 
reversal of the judgment. 

Such is not the law of forced heirship, according to the 
provisions of our former statute, as we understand it. We 
also beg leave to differ from the opinion of this court in 27 
Texas, though we approach this branch of the case with much 
hesitancy, it being always a disagreeable and often an unprof- 
itable task to hold opinions at variance with those entertained 
by a court of last resort. We hope, however, that the court 
will bear with us, when we venture to suggest our own views 
upon this subject. The court say, on page 195, that “the ob- 
ject of the law was to secure to children a just and reasonable 
proportion of their parents’ estate. If they received the por- 
tion to which they were entitled, it is immaterial where or in 
what they received it.” Can this be so to the full extent as 
enunciated? As to realty, is it not the lex loci rei site that 
governs in such cases? And may not this law vary in differ- 
ent States or countries? And should not the law be enforced 
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according to the rule adopted in the country where the real 
estate is situated ? 

Does uot every country adopt its own rules in matters of 
this character, and must not those rules be the guide of ad- 
judication within its territorial limits? Jor instance, a tes- 
tator owning real estate in two or more different States may, 
and must, if at all, dispose of that situated in one State ae- 
cording to the laws of that State, and dispose of that situated 
in another State according to the laws of such other State. 
And if all States in which such testator owns lands have laws 
of forced heirship, then he must, to make his will valid in 
each State, pay due regard to such laws of forced heirship in 
each State. Thus, it might happen that in one State the tes- 
tator is authorized to devise away from his children his entire 
estate, while in another he might not be permitted to devise 
away any. And it seems to us, that whenever the courts of 
any one State are called upon to give construction to the 
will of a testator, they should give their construction in ac- 
cordanee with the laws of their own State, without reference 
to what may be the law in any other, and without reference 
to any property of the same testator in any other State. 

For authority upon this point, we refer to Redfield on Wills, 
vol. 1, pages 397, 398, where it is laid down that “the descent 
of real estate, as well as the devise of it, are governed exclu- 
sively by the lex rei siie. It would not comport with the dig- 
nity, the independence, or the security of any independent 
State or nation, that these incidents should be liable to be af- 
fected in any manner by the legislation, or the decision of 
the courts, of any State or nation beside itself.” 


A will of fixed or immovable property is governed by the 
lex loci rei site. As to personal property, the lex domicilii 
governs. (1 Jarmon on Wills, 1, 2, 3.) 

That “a party will not be.permitted to take under, and at 
the same time adversely to, a will,” is unquestionably true, 
as a general rule. But, like every other rule, it has its excep- 
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tions. Thus, one may accept one provision of a will, and re- 
ject another wholly distinct. (2 Redf., 741, 747, 751.) 

And the doctrine of election and satisfaction does not pre- 
clude a party from accepting, through another, property or 
estate which such person obtains in opposition to the will. 
(Redf., part 2, 749.) 

Upon the same reasoning, may not the same devisee take 
property under the provisions of the will in one State, the 
devise being made in accordance with the laws of such State, 
and also take in opposition to the will in another State whose 
laws have been disregarded by the testator? Although we 
have no direct authority to offer in support of this last prop- 
osition, except the general principle that the lex rci site must 
govern, yct it seems to us that there is no good reason to the 
contrary of the proposition. 

This case, as now presented by the record, is, however, 
materially different in this respect from the case as formerly 
brought up; and if the court should now hold to the former 
ruling upon the question under discussion, then we say that 
Isaac Franklin, by his will, devised away from his children 
more than one-fourth of his entire estate, and that they (the 
children and their heirs) never did receive three-fourths of 
that estate. 

This court decided in this case, on the former occasion, in 
effect, that the children of Isaac I'ranklin were entitled to 
three-fourths of the estate of their father, wherever the same 
might be situated, and in whatever kind of property it might 
have been received or bequeathed. We asked the court 
below to submit that issue to the jury in clear and distinet 
terms. It was one of the vital questions in the case, and 
should have been submitted. The court refused to submit 
it, and in refusing committed error fatal to the judgment as 
rendered. 


V. For the same reason, the court erred in refusing to give 
that part of the charges asked which would have brought the 
question of reversion as a clear and distinct issue before the 
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jury. It is true, the general charge seems to concede the 
proposition of plaintiffs on that point; but we contend that 
we were entitled to more than a mere concession by implica- 
tion. 

That plaintiffs, if they are the heirs of the deceased Frank- 
lin, are entitled to all property of the estate which has not 
been expended or disposed of, by right of reversion, can 
hardly be a question, we think. 


A reversion is the returning of land into the possession of 
the donor or his heirs after the gift is ended. (Co. Litt., 


5 
f 


142).) The residue of an estate left in the grantor, to com- 
mence in possession after the determination of some particu- 
lar estate granted out by him. (2 Blackst. Comm.,175.) “A 
reversion is the return of land to the grantor and his heirs 
after the grant is over.” (4 Kent’s Comm., 353; 2 Bouv. 
Inst., 301.) 

In the case at bar, the grant or gift to the Franklin Insti- 
tute is over, by reason of its dissolution by the only court 
which had jurisdiction of the subject-matter and parties. 
And we submit, that for the purposes of this case, if not for 
all purposes, that adjudication is final and conclusive, and 
binding upon the courts of this State. 

By the terms of the will, however, the plaintiffs seem to 
have a right superior to their reversionary right as defined 
by the elementary writers. We speak of that portion of the 
will which only grants the revenues of the land in contro- 
versy to the trustees. | 

It was “the revenues arising from my [his] plantations in 
Tennessee and Mississippi, and other common-law States,” 
that were bequeathed to the trustees, thus leaving the fee in 
Franklin and his lawful heirs, unless it be contended and 
held that a mere usufructuary right, given for charitable or 
other purposes, would pass the fee to the land from which the 
revenues are to be derived. 

We do not deny that there are authorities under which 
sale might be made of the fee, to make the bequest or dona- 
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tion available; but as no sale was ever made of this property 
by the trustees, it is scarcely necessary to further investigate 
that question. It is enough for us to know, that the right of 
reversion vested in the heirs of Franklin at the time of his 
death, and that they have not disposed of it. 

It is true, as the defendants say, that the will makes no 
provision for a reverter. But “the reversion arises by oper- 
ation of law, and not by deed or will; and it is a vested inter- 
est or estate, inasmuch as the person entitled to it has a fix- 
ed right of future enjoyment.” (4 Kent’s Comm., 354.) The 
right here claimed on behalf of plaintiffs might, and perhaps 
would, not be a vested interest or estate, but for the fact that 
the fee is not passed to the institute, but is’ reserved in the 
donor or testator. “The fee-simple of all lands must abide 
somewhere, and if he who has before possessed the whole 
varves out of it any particular estate, and grants it away, 
whatever is not so granted remains in him and his represent- 
atives.” (2 Bouv. Inst., 302.) 

If correct in this position, as we think we are, then it fol- 
lows that the statute of limitations cannot bar the recovery 
of the plaintiffs in this case, whatever the position of the 
Franklin Institute may be with reference to that branch of 
the case. The question whether the statute of limitations 
ean be made available as against the plaintifis, “over the 
shoulders,” as it were, of the Franklin Institute, will be dis- 
cussed presently. * * * 

VI. The special findings of the jury, as submitted by the 
court, on its own motion, are inconsistent with the general 
verdict, and the special findings show that the general verdict 
for the defendants was improper, and not warranted by the 
facts as found. 


(The special issues and verdict are set out in the opinion.] 
Where a general verdict is rendered for plaintiffs, accom- 


panied with special findings to interrogatories, which findings 
are inconsistent with any. theory upon which the plaintiffs 
could recover, defendant is entitled to judgment.non obstante 
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veredicto. (Snyder v. Robinson, 9 Am. R., 738; 35 Ind., 
$11.) 

In the case at bar, the special findings are thus inconsist- 
ent, and for that reason plaintiffs made their motion for judg- 
ment, notwithstanding the general verdict, which motion was 
overruled. But if the special findings are not sufficiently in- 
consistent with the verdict, they are at least enough so to set 
aside the verdict. And this, we submit, is what the court 








below should have done. 

VI. [After discussing the testimony on the question of 
limitation, the argument continues :] 

Upon the hypothesis, then, that the defendants are all 
claiming adversely, and can in nowise be regarded as ten- 
ants in common with the plaintiffs or with the Franklin In- 
stitute, as the case may be, we think we have shown that at 
least some of them fall far short of having complied with all 
the requirements to make the statute of five years available 
to them. 

But were the defendants not tenants in common ? 

This court, in Bailey v. Trammell, 27 Tex., 328, says: 
“ The possession of a co-tenant, or tenant in common, will be 
presumed to be in right of the common title. He cannot 
claim the protection of the statute, unless it clearly appear 
that he repudiated the title of his co-tenant, and is holding 
adversely to it. In such cases, the acts and declarations 
of the party in possession are to be construed much more 
strongly against him than when there is no privity of title.” 

See, also, Mosely v. Withie, 26 Tex., 720, where the court 
held that notice of the adverse claim must be brought home 
to the co-tenant. In the case at bar, there could not have 
been such notice. 

One of the cardinal rules is, that possession must be adver- 


sary, and it cannot be adversary unless it is hostile to the 
true title. Said Marshall, C. J.: «To allow a different con- 
struction, would be to make the statute of limitations a stat- 
ute for the encouragement of fraud,—a statute to enable one 
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man to steal the title of another, by professing to hold under 
it. No laws admit of such construction.” (Kirk v. Smith, 9 
Wheat., 241, 288; Tyler on Eject., 875.) 

“In general, the possession of one tenant in common is the 
possession of the others, and the taking of the profits does 
not amount to an ouster of his companions.” (2 Bouv. 
Inst., 314.) 

Possession of one tenant in common is not adverse to his 
co-tenants until repudiation of the title by the occupant and 
notice brought home to the co-tenant. (Tyler on Eject.) And 
“one tenant in common may oust his co-tenant, and hold in 
severalty ; but a silent possession, accompanied with no act 
which can amount to an ouster, or give notice to his co- 
tenant that his possession is adverse, ought not to be con- 
strued into an adverse possession.” (M’Clung v. Ross, 5 
Wheat., 116. See, also, Clapp v. Bromagham, 9 Cow., 530; 
Ricard v. Williams, 7 Wheat., 59; Clymer v. Dawkins, 3 
How., 674.) 


Paschal certainly must be regarded as a tenant in com- 


mon, in view of the authorities above cited. Barrow had 
purchased but a fourth interest from Cocke; and when Pas- 
chal bought from Barrow, he took a quit-claim deed for the 
right, title, and interest of Barrow, which recites that his 
“said right, title, and interest” had been acquired by him 
from P. B. Cocke. His deed directly led him to the knowl- 
edge of the common interest of Isaac Franklin. 

The position of the other defendants is scarcely better ; 
for while it has been held that an entrance under an entire- 
ty deed is adverse possession, that must be understood to 
mean, as we conceive, that the party so entering must do so 
innocently, in good faith. When, on the other hand, he has 
knowledge or notice of the common interest, and yet chooses 
to enter, having such knowledge or notice, he ceases to hold 
adversely, and becomes a tenant in common with those hold- 
ing the outstanding interest. 

“Purchasers are affected with consfructive notice of all that 
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is apparent on the face of the title deeds under which they 
claim, and of such other facts as those deeds would put 
them on inguiry, and as such inquiry would bring to their 


knowledge. But of other extrinsic or collateral facts, con- 
structive notice cannot be presumed, but must be prove@” 
(2 Ab. N. Dig., 443.) 

«The general rule of law is, that the recital of one deed in 
another binds the parties, and those who claim under them 
by matters subsequent. Technically speaking, such a recital 
operates as an estoppel, which works on the interest of the 
land, and binds parties and privies—priviés in blood, privies 
in estate, and privies in law.” (Crane v. The Lessee of Mor- 
ris, 6 Peters, 611, quoted with approbation in Hardy v. De 
Leon, 5 Tex., 244.) 

We have been thus discussing the defendants’ claim, under 
the statute of limitations, with reference to the Franklin In- 
stitute. We did so for the reason that the plaintiffs are, in 
any event, the reversioners of the property in controversy ; 
though we say further, that their reversionary interest at- 
tached at the death of Isaac Franklin. In fact, as we have 
before said, the fee to the property has been in the plaintiffs 
all the time, and that hence no statute of limitations has 
barred them, for the reason that their suit was instituted less 
than five years after any one of the defendants went into 
possession, and because the original plaintiff was a married 
woman, and the intervenors were minors at the time posses- 
sion was taken. 

If it should be held, however, that the fee to the land 
was not in the plaintiffs, then the reversion vested in them 
at the death of Isaac Franklin, and the effect is the same, 
to wit, that their rights could not be barred by the statute of 
limitations. 

“Tt was decided, by Sir William Grant, in Leake v. Rob- 
inson, 2 Meriv., 363, that where there is no gift except by a 
direction to transfer an estate ‘from and after’ a given event, 
the vesting must be postponed until after that event has hap- 
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pened, unless from particular circumstances a contrary inten- 
tion is to be collected. And where the testator provides that 
the devisees shall take a vested interest upon the happening 


of a certain event, this is regarded as raising a sufficient 
infplication against their taking a present vested interest.’ 


(Redf. on Wills, part 2, 605.) 


S. G. Newton, for defendants in error.—The authorities 
cited by plaintiffs in error enunciate the law correctly, as to 
the possession of one tenant in common being the possession 
of the others; but there are exceptions to the rule, and one 
of them is, that when the party in possession repudiates the 
title of his co-tenant, and holds adversely to it, he will be en- 
titled to claim the protection of the statute of limitations. 
(Baily v. Trammell, 27 Tex., 317.) In the case at bar, the 
evidence is clear that Paschal took open and notorious pos- 
session of the property under his deed, in opposition to the 
claim of any and all persons whomsoever. His acts, in hav- 
ing the land surveyed into lots, building on a portion and 
selling others, and public assertion of ownership, are all en- 
tirely inconsistent with the idea of a co-tenancy, and under 
the state of facts he was entitled to the protection of the five 
years’ statute of limitations. In his case, however, he was by 
deed the legal owner of one-fourth the property, and so enti- 
tled to his possession, regardless of the statute of limitations, 
so that the argument of counsel as to him is not applicable to 
the case. 

The only legitimate conclusions arrived at are these: 

1st. That Franklin, in his lifetime, was the owner of one- 
half the property in controversy. 

2d. That he willed it to trustees, to be used for the benefit 
of the Franklin Institute. 

3d. That the fee to the land vested in them by reason of 
the will. 

4th. That before suit was brought on the part of the insti- 
tute, defendants, and those under whom they claim, had peace- 
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able and quiet possession, under deeds duly recorded, using 
and enjoying the same, and paying taxes thereon for more 
than five years; and that thereby the plaintiffs, as well as the 
intervenors, are barred their right of action, and that the 
court did not err in overruling plaintiffs’ motion for a new 
trial. 


Goutp, Assocrate Justice.—The history of this case, up to 
that stage of its progress, is to be found in the twenty-seventh 
volume of Texas Reports. After the case was remanded to the 
District Court, it was, without objection, consolidated with 
another action of trespass to try title for the same property, 
brought December 17, 1859, in the name of the Franklin 
Institute, by its trustees, Albert C. Franklin et al., against F. 
L. Paschal and others. 

On February 9, 1871, these trustees, having made known to 
the court that the Franklin Institute, a body corporate of the 
State of Tennessee, had been dissolved, and they, as trustees, 
discharged, but that the corporation was indebted to them in 
various sums, W. b. Leigh was appointed “receiver ad litem,” 
to prosecute said suits for the benefit of said creditors. There 
was an amended petition, claiming that the property in con- 
troversy, and the entire estate of Isaac Franklin, was subject 
to the payment of a legacy of $100,000, left by the will of 
said Isaac to his widow, the plaintiff, Adelicia, now Adelicia 
Cheatham, alleging that the entire estate was inadequate to 
such payment; that a sale of the property in controversy, to 
pay said legacy, would involve useless expense and loss; and 
claiming that therefore “said Adelicia is the sole and lawful 
owner of said property, and that the same should be set aside 
for and decreed to her.” The amended petition further al- 
leges, that the Franklin Institute had ceased to exist, by the 
judgment of the courts of Tennessee; attaching, as an exhibit, 
a copy of a judgment and decree of the Supreme Court for 
the middle division olf said State, in the case of William 
Franklin (trustee) and others v. John Armfield and others, 
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made in 1867, and winding up as follows: “And it appear- 
ing to the court that the Isaac Franklin Institute fails for 
want of funds, all the property and effects devised having 
been lost by the emancipation of slaves, the casualties of war, 


and the necessary expenses and the charges fixed thereon by 
the will of the testator, it is therefore further ordered, ad- 
judged, and decreed, that the complainants, as trustees, be 
released from all further responsibility as such.” 

On exception of defendants, that part of the amended peti- 
tion setting up the legacy was stricken out. 

The pleadings of the defendants need not be stated, further 
than that the defense of limitations was fully set up; also the 
claim of improvements in good faith. 

The plaintiffs, on the trial, claimed that the surviving chil- 
dren of Isaac Franklin, under whom they claimed, inherited 
the premises as forced heirs of said Isaac, notwithstanding 
his will. They further claimed, that if the will was valid to 
vest said premises in the Franklin Institute, that said incor- 
porated body had been dissolved, and that thereupon the 
premises reverted to them, as the heirs of the donor. 

The title of Isaac Franklin was under a deed from P. B. 
Cocke, of date in 1837, conveying the undivided half of the 
premises in controversy; which deed was recorded in Bexar 
county in 1844. 

On March 22, 1839, P. B. Cocke conveyed to R. R. Bar- 
row one-fourth part of the same premises, the deed reciting 
that the property conveyed is “land in the town of Bexar, 
which he owns conjointly with Isaac Franklin,” and, after 
describing the premises, adds: “One undivided half of said 
tract of land was sold to the above-named Isaac Franklin, by 
- the present vendor, by an act passed in this office the 5th 
of July, 1837. This fourth part of said tract of land is pres- 
ently sold for the consideration of one hundred and twenty- 
five dollars, cash.” This conveyance was recorded in Bexar 
county, on J’ebruary 7, 1843. 

In 1851, (the deed is blank as to the month in which it was 
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executed, but it was acknowledged May 6, and recorded in 
Bexar county June 7, 1851,) R. R. Barrow executed a deed 
to the defendant f*. L. Paschal, the material parts of which, 
after acknowledging the receipt of $600 as the consideration, 
are as follows: “Have this day granted, bargained, sold, and 
conveyed, and by these presents do grant, bargain, sell, and 
covey, unto him, the said Franklin L. Paschal, his heirs and 
assigns, all my right, title, and interest in and to a certain 
lot, [describing the premises,] said right, title, and interest 
having been heretofore acquired by me, of Pleasant Cocke, by 
deed of mortgage and by deed of conveyance.” (It is to be 
remarked, that the conveyance by Cocke to Barrow contains 
a recital that it was doubtful whether Barrow could legally 
hold the land, not being a citizen of the Republic, and, to 
provide against that difficulty, contains additional covenants 
to secure the purchase-money paid by Barrow.) “To have 
and to hold all my said right, title, and interest, whether the 
same be legal or equitable, unto him, the said Franklin L. 
Paschal, his heirs and assigns, to their own proper use, bene- 
fit, and behoof, forever. And I do further stipulate and 
covenant to and with the said Franklin L. Paschal, that I 
have done nothing, and that I will hereafter de nothing, to 
affect any interest which I have heretofore had in and to said 
land; but I do not warrant beyond this; and the said Paschal 
declares himself well satisfied with this limited warranty.” 
The other defendants claim portions of the premises under 
recorded conveyances from Paschal, made at different periods 
in 1852. 


There was much evidence on the subject of improvements, 


showing that the premises have been so improved as to be 
now of great value. There was also evidence on the subject 
of the possession of the different defendants, and the payment 
of taxes. A printed book of over 900 pages, giving a history 
of some of the litigation over the will of Isaac Franklin, the 
proceedings had to carry out that will, including the act of 
the Legislature of Tennessee incorporating the Franklin In- 
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stitute, and many other matters pertaining to said estate, is 
treated as in the evidence. 

The court instructed the jury on the question of forced 
heirship, and that if the Franklin Institute had been incor- 
porated, and had a legal existence, and, under the will, took 
title to the premises, that notwithstanding said incorporation 
were subsequently dissolved, and the title reverted to the 
heirs of Isaac Franklin, the defendants were entitled to the 
benetit of any defense, under the statute of limitations, which 
they had against the Franklin Institute at the time the suit 
in its name was commenced. The charge instructed the 
jury appropriately as to what was necessary to constitute 
adverse possession as between joint owners, and as to the 
general subject of limitation; but, under the five years’ lim- 
itation, did not attempt to define or describe what would be 


a “deed or deeds duly registered,” within the meaning of the 
statute. 


The court also submitted some thirty special issues to the 
jury. They returned a general verdict, as follows: “ We, 
the jury, find, from the evidence, that the property in con- 
troversy did not exceed one-fourth part of the estate of Isaae 
Franklin, and that the Franklin Institute is debarred by the 
statute of limitations, and, therefore, find for the defendants.” 

The special issues and the answers thereto were as follows: 

1. Was Isaac Franklin the owner of one-half of the prop- 
erty described in the plaintiffs’ petition? Answer. He was, 

2. Did Isaac Franklin execute the instrument marked “ A” 
as his last will and testament? A. He did. 

3. When did he die? A. April 27, 1846. 

4. What was the value of his estate at the time of his 
death, as shown by the inventory? A. Property in Louisiana, 
$513,294.63; property in Tennessee, $104,063.28; property 
in Mississippi, $58,400; property in Texas, $25,000 ;—total, 
$700,757.91. 

5. Was Emma Franklin, at the time of her death, the sole 
surviving child of Isaac Franklin? A. She was. 
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6. When did she die? A. November 1, 1855. 

7. Was she at the time of her death a minor? A. She 
was. 

8. What was the relationship of the intervenors, Joseph H. 
and William H. Acklin, to the deceased, Emma Franklin ? 
A. They were her half-brothers, having the same mother. 

9. Were said intervenors minors at the date of Emma’s 
death? A. They were. 

10. Were said intervenors minors on the 15th day of 
March, 1858, the date of their interyention in this suit? <A. 
They were. 

11. What was the relationship of Mrs. Adelicia Cheatham 
to Emma Franklin, deceased? A., She was her mother. 

12. Was Mrs. Cheatham a married woman at the date of 
F, L. Paschal’s purchase from R. R. Barrow? A. She was 
then the wife of Joseph A. H. Acklin. 

13. Do the deeds from Cocke to Barrow, and from Barrow 
to Paschal, show that Isaac Franklin was a part owner of the 
land in controversy? A. The deed from Cocke to Barrow 
does show that Franklin was half owner, but that from Bar- 
row to Paschal does not. 

14. Does the deed to Barrow limit the amount of said lot 
conveyed to him by Cocke? A. It does, to one-fourth. 

15. Did Barrow convey to Paschal the same quantity of 
land sold to him by Cocke? A. He did. 

16. Was the portion sold to Paschal set apart and desig- 
nated by metes and bounds, or was it an undivided portion 
of the same tract originally owned and sold by Casiano? 
A. It was originally a portion of the tract of land owned and 
sold by Casiano. 

17. Did Paschal take possession of the whole tract, or of a 
part of the same? If only a portion, then state which portion. 
A. He took possession of the whole tract. 

18. Did Paschal take possession of the land in such man- 
ner and under such circumstances as to show that he openly 
and explicitly disavowed the title of Isaac Franklin, or those 
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claiming under him, and was such disavowal brought home 
to those having a common interest with him? <A. He did 
take possession in such manner as tc disavow the title of Isaac 
Franklin, or those claiming under him, and gave notice by 
having it surveyed and disposing of it under deeds recorded. 

19. When did Paschal take possession of said land? A. 
In Nevember, 1851. 

20. What was the value of said undivided half of said land 
when Isaac Franklin died? A. Seven hundred dollars. 

21. Was its worth or value less than one-fourth of the en- 
tire estate of said Franklin, as evidenced by the inventory of 
his estate? A. It was, 

22. Was the Franklin Institute incorporated by the Legis- 
lature of the State of Tennessee? A. It was. 

23. When was it incorporated? A. December 1, 1847. 

24. Was the Franklin Institute organized, and when? A. 
It was organized March 15, 1850. 

25. When was the Franklin Institute dissolved, and by 
what authority? A. By a decree of the Supreme Court of 
Tennessee, on the 28th day of March, A. D. 1867. 

26. Was the suit No. 2777, now consolidated with this suit, 
commenced subsequent to the date of the organization of the 
Franklin Institute? A. It was. 

27. Was said suit filed prior to the date of the dissolution 
of said institute? <A. It was. 

28. Was the land now in suit, and claimed by said insti- 
tute, devised by the will of the said Isaac Franklin, deceased, 
to said Franklin Institute, in trust for charitable uses? A. 
It was. 

29. Did any of those who purchased lots of said land from 
Paschal buy the same in good faith? Name them. <A. They 
did not. 

30. Did any of them purchase of Paschal in bad faith? 
Name them. A. They did. 

Thereupon judgment was rendered in favor of defendants, 
quieting them in their possession and title; and that judg- 
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ment has been brought to this court by writ of error for re- 
vision. 

1. Did the court err in sustaining the exceptions to that 
part of the petition setting up the legacy? It will be ob- 
served, that the unpaid legacy was alleged as a reason why 
the property sued for should be adjudged to the legatee, Mrs. 
Cheatham, and that there was nothing in the amended peti- 
tion indicating that it was alleged with a view of having the 
property subjected to its payment. The action was trespass 
to try title; and the only prayer, besides a prayer for general 
relief, was that which is appropriate to that action. Certain- 
ly, if Mrs. Cheatham was entitled to an unpaid moneyed leg- 
acy out of the estate, that did not give her a title to the lands 
of the estate, nor a right to their possession. And even if 
she had sought the sale of the property for the payment of 
her legacy, it was not claimed that it constituted a charge on 
the lots in controversy, more than on any other property of 
the estate. Her remedy was not by claiming a lien on each 
distinct tract of land or piece of property belonging to the 
estate, but by seeking to enforce payment out of the entire 
estate. But how could she have the amount due her on her 
legacy adjudicated, or enforce its payment, in a suit against 
defendants who had no interest whatever in the estate? Cer- 
tainly, to maintain a suit for that purpose, it would devolve 
on her to bring before the court all parties interested in the 
estate. Without inquiring as to whether she had any rights 
as legatee which could be asserted at the time this amend- 
ment was filed, we are very clear, that the court did not err 
in sustaining the exceptions to that part of the petition which 
was stricken out. 

2. When this case was formerly before this court, it was 
held, that under the admissions of the parties the will was 
before the court as if properly probated, (and we understand 
this to mean probated in this State,) and the opinion was ex- 
pressed, that to question its validity in this suit would be to 
attack the will in a collateral proceeding. We are satisfied 
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with these conclusions; and they render it unnecessary for us 
to scrutinize the charge of the court on the subject of forced 
heirs. (Anderson v. Stewart, 15 Tex., 289; Box v. Lawrence, 
14 Tex., 545.) If the plaintiffs had any rights, on account of 
the forced heirship of the children of Isaac Franklin, under 
the statute on that subject then in force, those rights .vuld 
only be asserted in some proceeding having for its object the 
setting aside of the will. It is said that the will was renounced 
by the last surviving child of Isaac Franklin; that the renun- 
ciation was approved by the courts of Louisiana; and, fur- 
ther, that by the judgment of the courts of that State, the leg- 
acy to the Franklin Institute was annulled. .The action of 
the courts of another State in setting aside the will as to real 
estate and slaves in that State, because in violation of their 
statutes, was not designed to affect, and certainly could not 
aftect, the validity of the will as to real estate in Texas, the 
will standing as having been probated here. (Acklin v. 
Franklin, 7 La. Ann., 395.) 

. 38. It is claimed, that by the terms of the will the property 
did not vest in the Franklin Institute or its trustees. In the 
former consideration of the will, in this court, it was treated 
as a bequest’ to the two brothers of the testator, in trust for 
the charitable uses expressed. Indeed, such is the plain lan- 
guage and meaning of the instrument. Very plainly, by the 
terms of the will, the entire estate in Texas was conveyed 
and vested in these trustees; and there can be no pretense 
that it was the intention of the testator to leave the legal 
title in his heirs or widow. The latter, indeed, conveyed to 
said trustees “all her rights of dower and community and 
other rights in the property devised by her husband, Isaac 
Franklin, for the purpose of establishing an academy,” &c. 
Whether, after the incorporation of those trustees, or, rather, 
of the only one who acted, as the Franklin Institute, the 
legal title is to be regarded as in the trustees or in the body 
corporate, does not seem to be material. The beneficial 
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ownership was in the incorporation, whether the legal title 
was or was not. 

4. We think that the record must be regarded as showing 
that the Franklin Institute had ceased to exist as a body 
corporate. The trustees come into court and state the fact, 
«nd it is acted on by the court below. The courts of Ten- 
nessee adjudicated that the Franklin Institute has failed, for 
want of funds, and discharged the trustees from further re- 
sponsibility. Under these circumstances, the courts of this 
State might well assume that the incorporation was dissolved. 
If so, it would seem to be the settled rule, that “ its real es- 
tate reverts back to the original grantor and his heirs.” (2 
Kent’s Comm., 307; Mayor and Commonalty of Colchester 
v. Seaber, 3 Burr., 1866; White v. Campbell, 3 Humph., 38.) 

The plaintiff and her sons, the intervenors, being the heirs 
of the surviving children, and heirs at law of Isaac Frank- 
lin, were thus entitled to recover the interest of the estate 
in the premises sued for, unless prevented by the claims of 
the creditors of the Franklin Institute, represented by the 
receiver, or by some ground of defense established by the 
parties defendant. 

As to the rights of those creditors, it is enough to say, that 
no evidence was adduced as to any indebtedness of the insti- 
tute, and no issue on that subject was submitted to the jury. 

5. But the jury found for the defendants, on the ground of 
limitations. Was that defense made out? 

There can be no pretense that ten years’ adverse possession 
was established. Indeed, the special verdict of the jury, fix- 
ing the commencement of Paschal’s possession in November, 
1851, shows that they could only have found on the ground 
that five years’ adverse possession had been shown under a 
deed or deeds duly registered, and attended with the pay- 
ment of taxes, use, &c., as prescribed by the statute. 

We are clearly of the opinion, that the deed from Barrow 
to Paschal was not such a deed as the statute contemplates, 
It is not a deed to the land, but only to such right, title, and 
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interest as Barrow had before acquired from Cocke. That 
interest, we have seen, and the deed showing the fact was of 
recordin Bexar county, was only one-fourth. Barrow’s deed, 
then, does not purport to convey the land, but only an inter- 
est in it; and that interest, it appears from the conveyance 
referred to in the deed, was only one-fourth. 

It has been said, that “the object of the statute in prescrib- 
ing registry of the deed as necessary to enable the possessor 
to avail himself of the five years’ limitation, is to give notice 
to the owners that the defendant in possession is claiming 
(the land] under the deed.” (Kilpatrick v. Sisneros, 23 Tex., 
136.) Evidently, a deed to an undivided interest will not, 
under the statute, protect the grantee beyond the interest it 
on its face purports to convey. Such a deed gives notice that 
the party in possession claims the undivided interest therein 
Which the deed conveys, but is not notice that he claims the 
whole; yet such, in effect, is the deed under which Paschal 
claims. In Mitchell v. Burdett, speaking of this statute, it 
was said: 

“Tt rests on the idea, that he who can show that he has 
thus notoriously claimed and used and borne the burden of 
property as his own, is most likely to be its true owner, 
although he may not be able to exhibit a regular chain of 
title from and under the government, and shall be taken to 
be the true owner. This was giving very great force to the 
presumptions arising from the usual incidents of ownership, 
and can only be accounted for, reasonably, on the ground 
that great importance and weight were attached to the con- 
currence of so many of the incidents of ownership as are 
specitied in this section, to wit: a deed, registration of deed, 
possession of land, cultivation, use or enjoyment, payment of 
taxes; and these all continued in connection during the full 
period of five years. Each one of these incidents, then, be- 
comes very important, in order to support the conclusive force 
of the whole.” (22 Tex., 634.) 

In pursuance of the idea of giving notice, it has been held 
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that a deed so uncertain or contradictory that it describes no 
land, is not the deed contemplated in the statute. The stat- 
ute is one of great importance to the quieting of litigation ; 
hut, in our opinion, it would be to violate its object and 
meaning, to hold that the deed from Barrow to Paschal was 
such as in any wise conveyed notice that Paschal claimed the 
whole land, or was such a deed to the lots in controversy as 
would protect a party in possession under the limitation of 
five years. As to the defendant Paschal, the defense of lim- 
itation was not made out. 

So as to defendant Fries: the.evidence was insufficient as 
to that part of lots 2 and 3 which was conveyed to him by 
Kampmann in April, 1855. The evidence is, that Paschal 
conveyed lots 2 and 3 to Kampmann and Fries in May, 1852, 
and that in August, 1853, they, by deed of partition, divided 
the two lots between them, Fries taking the improved lot. 
During the time that the other, or unimproved lot, was owned 
by Kampmann, there is no evidence that there was any actual 
possession of that lot. It is only from the time that it was 
conveyed by him to Fries that the evidence shows such pos- 
session. Certainly, after the partition, Fries’ possession was 
limited to the lot retained, and did not extend to that which 
he had parted with. (Cunningham r. Frandtzen, 26 Tex., 34.) 
The time after the conveyance to Fries,in April, 1855, up to 
the commencement of suit in the name of the Franklin Insti- 
tute, was less than five years. 

Again, as to some of the defendants, the evidence as to 
the payment of taxes was quite defective. The defendant 
Williams, as his evidence of payment of taxes, introduced a 
0 gave it, was 


certificate which, as explained by the officer wh 
five years had 


wholly insufficient to show that the taxes for 
been paid. 

As to some of the defendants, the evidence may have been 
sufficient to support the verdict; but as to the defendants 
Paschal and Williams, and in part as to defendant Fries, it 
was not sufficient. We have not deemed it necessary to pass 
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upon the question of its sufficiency as to each of the de- 
fendants separately. The defendants did not sever in their 
pleadings, nor on the trial. They went to trial together. 
The verdict was in favor of them all jointly, and the judg- 
ment followed the verdict. That judgment is an entirety, 
and if erroneous and reversed as to some of the defendants, 
it must follow that it be reversed as to all. The judgment 
is therefore reversed and the cause remanded. 


REVERSED AND REMANDED. 





JAMES BALDRIDGE V. JoreL F. Scorr ev AL. 


1. SEPARATE PROPERTY.—B having become insolvent in the State of 
Virginia, his property was sold and purchased by C, the brother of 
F, who was B’s wife. The property thus purchased was given by C 
to F, for the purpose of securing her a home in Texas. A homestead 
was afterwards purchased in Texas, the deed to which was made 
to F, but there was no evidence as to who furnished the purchase- 
money. At the time, and after the purchase, B declared that it was 
his intention to make the land purchased the separate property of 
his wife, and so represented it to other parties. B afterwards caused 
the will of F to be written, in which the land was treated as her sep- { 
arate property. After the death of F, B, who was named in it as E 
executor, had the will probated, and acted under letters of exeeutor- 
ship. He also permitted his children to manage the property, in 
pursuance of the terms of the will, and returned an inventory of the 
estate, in which the land was treated as the property of F’s estate: 
Held, That the land was, at the time of F’s death, her separate prop- 
erty. 

2. PURCHASER—FRAUD.—A purchaser cannot make a valid contract 
with one who sells to him under a power, when he has notice that 
the sale is fraudulent, and made for a different purpose from that 
for which the power was given, by which he will aid in the perpe- 
tration of a wrong done to another. 

3. FRAUD.—See opinion for facts held sufficient to authorize the setting 
aside of a sale made by an executor for fraud. 

4. JUDGMENT-—PRESUMPTION.—When a jury is waived, and a cause is 

determined by the presiding judge, his finding will be regarded 
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with the same presumption in its favor as though the facts had been 
found by a jury. 


ON REHEARING. 


5. MOTION FOR REHEARING IN SUPREME CouRT.—The “ fifteen days 
after the date of entry of judgment or decision ”’ counts from the day 
of rendition of the same, it being presumed that the entry of judg- 
ment was made at its rendition. 

6. SAME.—It is not sufficient that a motion for rehearing be filed within 

fifteen days after the reading of such entry in court, 

. SAME—EXTENSION OF TIME.—There might be circumstances excus- 
ing such delay, or the nature of the error into which the court may 
have fallen might be such, that the court, on discovering its error, 
would during the term correct it, or grant a rehearing. 


J 


ApprEaL from Washington. Tried below before the Hon. 
J. B. McFarland. 

This was a suit of trespass to try title, brought by J. F. 
Scott and the other children of Mrs. N. C. J. Scott, their 
mother, to recover a tract of land occupied by the father 
and mother as a homestead at the time of the mother’s death. 
The appellant, Baldridge, set up title under a conveyance from 
Joel Seott, the executor of the will of N. C. J. Scott, and her 
surviving husband. 

It was alleged, in the amended petition, that N. C. J. Scott 
resided on the land at the time of her death, and that she 
owned no other real estate; that her husband, Joel J. Scott, 
was appointed by her, executor of her will; that he failed to 
accept the trust in the manner required by law; that he did 
not qualify as executor until about two years after their 
mother’s death; that he filed no inventory of the estate until 
February 1, 1870, about four years after the filing of the 
will; that about February 4, 1870, the day on which the in- 
ventory was approved,’their father, the said Joel J. Scott, 
delivered to defendant a pretended deed to the land in con- 
troversy; that said pretended sale and conveyance made by 
said J. J. Scott to said defendant was made without any 
lawful authority, and in utter disregard and violation of 
the title and rights of said plaintiffs, and contrary to the 
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provisions of said last will and testament of said N. C. J. 
Scott, deceased; that there was no necessity nor reason for 
sale of said tracts of land; that there were then, and at the 
time of pleading, no debts, demands, or liabilities against, nor 
in favor of, said estate of said N. C. J. Seott, deceased, and 
that said J. J. Scott had no right or authority from the County 
Court of said county, nor under said last will, to sell or convey 
said tracts of land; that said defendants, with full knowledge of 
said facts, and of the title and rights of plaintiffs, fraudulently 
conspired and combined with said J. J. Scott, for the pur- 
pose of procuring said pretended sale and conveyance, and of 
obtaining possession of said tracts of land, and of the rents 
and profits thereof; that in pursuance of said fraudulent com- 
bination, said pretended inventory was filed as aforesaid, 
solely with a view of making said conveyance, and for the 
purpose of giving some color of authority to the acts of said 
J.J. Scott to said defendant, as executor of said will and 
estate. Plaintiffs further alleged, that this pretended sale and 
conveyance, made by said J. J. Scott to said defendant as 
aforesaid, and under and by virtue of which said defendant 
claimed title to said tracts of land, was fraudulently and col- 
lusively made, for the purpose of defrauding said plaintiffs of 
their rights to said land, and of depriving them of their home, 
and that the same was illegal, null and void, to all intents 
and purposes; that said J. J. Scott never executed any bond 
as executor of said estate, and never qualified or gave bond 
as administrator, or as administrator with will annexed, of 
said estate, and complied with the law in regard to the ad- 
ministration of said estate, or as executor of said will, and 
that his acts as such executor were without authority of law, 
and null and void, and that all this was well known to defend- 
ant; that J. J. Scott was, at the date of his death, utterly in- 
solvent, and left no estate or property whatever; that at and 
before the death of said N. C. J. Scott the plaintiffs, nor any 
of them, owned any property or estate whatever; that at, 
before, and since the death of their said mother, N. C. J. 
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Scott, and until dispossessed by defendant as aforesaid, all of 
plaintiffs resided upon said tracts of land, using and enjoy- 
ing the same as a home, none of said plaintiffs having any 
other home or residence, and that said tracts of land, being 
cultivated by plaintiffs, furnished a comfortable home and 
subsistence to all of said plaintiffs; that three of said plain- 
tiffs were partially and three of them totally blind, so as to 
be unfit for Jabor or business, and such was their condition 
when said will was made; that it was the wish and intention 
of said N. C. J. Scott, in her will, to provide a permanent 
home on said land for her children, which is designated 
therein as “the farm”; that it was not her intention that 
said lands should be sold; that all this was well known 
to defendant, who was a near neighbor of testator, and fully 
cognizant of the condition of plaintiffs and of the said facts. 

The will of Mrs. N. C. J. Scott was as follows, viz.: 

Strate or TEXxAs, 

Washington County. 

[IN THE NAME OF Gop, Amen. I,N. C.J. Scott, wife of Joel 
Scott, of said county and State, being of sound and disposing 
mind and memory, and being desirous of arranging and set- 
tling my worldly affairs while I have strength so to do, do 
make and publish this my last will and testament, hereby 
revoking all wills by me at any time heretofore made. And 
first I commit my soul to God who gave it, and my worldly 
affairs I dispose of as follows: 

1. It is my will that all my just debts should be paid. 

2. IT will and bequeath to my children by my husband Joel 
Scott begot, each to share and share alike, all the property, 
real and personal, of every kind and description, of which I 
may die possessed. 

3. It is my will that my property, of every description, 
should be kept upon the farm upon which I now reside, and 
employed in agriculture for the support of my children, and 
all proceeds and moneys arising from the sale of products of 
said farm, above the support and education of my children, 












































182 BaALDRIDGE v. Scott. [Tyler Term, 





Statement of the case. 








to be used and invested by my executor, hereafter to be named, 
for the use and benefit of the estate, in such manner as in his 
judgment may be best. 

4, It is my will that my executor shall have full control, 
management, and government, without restriction or limita- 
tion, of my estate; that he buy and sell and exchange any 
description of property whatsoever, belonging to said estate, 
when in his judgment it is best so to do. 

5. It is my will that upon the marriage or maturity of my 
children, there shall be no partition or division of the estate, 
without the approval of my executor. 

6. Having full confidence and trust in my husband, Joel 
Scott, I hereby appoint him my executor, to execute and dis- 
charge the provisions of this my last will and testament. 

7. It is my desire that this will be placed upon the records 
of Washington county, and that my executor be relieved of 
giving bonds, also relieved from making returns to the court, 
as executor as aforesaid. 

(Signed) N. C. J. Scort. 

Witnesses: O. A. Norwoop. 

J. F. GARDNER. 

The will was filed and recorded September 21, 1864, but 
no application was made for probate until May 16, 1866, and 
the will was not probated until the August Term, 1866, of 
the Probate Court of Washington county. No inventory of 
the estate was filed until the Ist day of February, 1870, nearly 
six years after Mrs. Scott’s death. Three days after the in- 
ventory was filed, to wit, February 4, 1870, J. J. Scott, sign- 
ing as executor of the last will of N. C. J. Scott, deceased, 
executed a deed of conveyance for the farm or land in con- 
troversy to James Baldridge, the defendant, the consideration 
mentioned in the deed being $4,348.88 gold. 

The defendant pleaded the general issue, “not guilty,” 
and suggested valuable improvements, in good faith. On 
the 12th day of March, 1873, the cause came on for trial. 
By consent of parties, a jury was waived, and the matters in 
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controversy, as well of fact as of law, were submitted to the 
court. Judgment was rendered in favor of plaintiffs for the 
tracts of land, and also for $2,040 damages, by way of rent; 
and from this judgment the defendant prosecutes this appeal. 
The evidence before the judge trying the cause is suffi- 
ciently embodied in the opinion, in which will also be found 
reference to the character of title claimed by the testatrix. 
The assignment of errors is general, that “the court erred 
in rendering judgment against the defendant on the law and 
the evidence,” and points out no specific grounds of error. 


Sayles & Bassett and Giddings ¢ Morris, for appellant.—The 
first question presented by the record is,—Did the will of Mrs. 
Scott, under which appellees claim, confer authority upon the 
executor, Joel Scott, to sell the real property belonging to the 
estate? The language of the fourth clause of the will, under 
which this authority is claimed, was ample to confer this au- 
thority, unless the plain and literal import of the words used 
is restricted by the application of some rule by which the con- 
struction of wills is governed. By that clause, she conferred 
upon her executor “full control, management, and govern- 
ment, without restraint or limitation, of her estate; that he 
buy and sell and exchange any description of property what- 
soever, belonging to said estate, when in his judgment it is 
best so to do.” 

What is the executor to do with it? Having full confidence 
and trust in her husband, she directs that he shall have full 
control, management, and government of her estate, without 
restriction or limitation. ‘To leave no doubt of her meaning 
in the use of these words, she adds,—*“ that he may buy, sell, 
and exchange.” 

While the intention of the testator is the polar star to the 
interpretation of his will, that intention is to be gathered from 
his will only. (Jackson v. Luquere, 5 Cow., 221.) _It is the 
expressed intention of the testator, which it is the duty of the 
courts to ascertain; 7. ¢., the meaning which the words of the 
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will, properly interpreted, convey. (Arcularius v. Geisenhei- 
ner, 3 Brad. Sur. Rep., 73; Hone v. Van Schaick, 3 Coms., 
540; Shore v. Wilson, 9 Cl. and F., 525; Abbott v. Middle- 
ton, 7 H. L. C., 68.) 

Wherever words have received a judicial determination, 
the security of title requires that such construction be adhered 
to. (Jackson v. Luquere, 5 Cowen, 221-228; Hay v. The 
Karl of Coventry, 3 T. R., 86.) The term estate, used in the 
fourth clause of the will, has a legal definition: it comprehends 
real and personal property. (1 Salk., 236; Barnes v. Patch, 
8 Ves., 604; Hawkins on Wills, 53.) In O’Toole v. Browne, 
3 Ellis and Blackburn, 77 Eng. C. L., 578, Lord Campbell 
said: “It is not necessary to argue the point that the word 
estate, prima facie, includes land.” ‘The expression, “ any de- 
scription of property whatever, belonging to my estate,” also 
used in the same clause, has an equally comprehensive signi- 
fication. (See, also, 6 Binn., 98; 4 Pet., 511; Clark v. Lud- 
lam, 7 Bing., 273.) 

The rule is thus stated in Hawkins on Wills, page 1, prop- 
osition 2: “In construing a will, the words and expressions 
used are to be taken in their ordinary, proper, and gramma- 
tical sense, unless, upon so reading them in connection with 
the entire will, or upon applying them to the facts of the 
case, an ambiguity or difliculty of construction, in the opin- 
ion of the court, arises; in which case the primary meaning 
of the words may be modified, extended, or abridged, and 
words and expressions supplied or rejected, in accordance 
with the presumed intention, so far as to remove or avoid 
the difficulty or ambiguity in question, but no further.” 

The fourth clause uses words not used in the third clause 
She confers upon her executor “full control, management, 
and government, without restriction or limitation, of her es- 
tate.” The additional words add nothing to the power; but 
to make her meaning clear, beyond doubt, as to what she in- 
tended by “control,” “management,” “ government,” “ with- 
out restriction or limitation,” she adds,—“to buy, sell, and 
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exchange any description of property whatever, belonging 
to said estate, when in his judgment it is best so to do.” 

The whole will shows the intention of the testatrix to be- 
stow great power upon her executor. * Having full confi- 
dence and trust” in her husband, she appoints him to “ exe- 
cute and discharge the provisions” of her will. She excuses 
him from giving bond, and that he be released from making 
returns to the court, only requiring that the will be placed on 
‘he records. She directs that her just debts be paid, among 
which is a debt of about $5,000, secured by the vendor’s lien 
upon her “farm.” She wishes to provide for the support and 
education of her children, and that her executor shall retain 
the control of her property until he sees proper to partition 
it among her children. 

To carry out these trusts, she confers upon her executor 
“full control, management, and government, without restric- 
tion or limitation, of her estate; that he buy and sell and 
exchange any description of property whatever, belonging 
to said estate, when in his judgment it is best so to do.” 

An irreconcilable repugnaney between the third and fourth 
clauses of the will does not defeat the right of appellant. If 
such repugnancy does exist, and the two clauses cannot stand 
together, the clause which is posterior in local position will 
prevail, and the subsequent words be considered as denoting 
a subsequent intention. (Co. Lit.,112,6; 2 Blackst. Comm., 
381; 1 Jarman on Wills, 411; Sherratt v. Bentley, 2 Myl. & 
K., 149; Constantine rv. Constantine, 6 Ves., 102; Sims ». 
Doughty, 5 Ves., 247; Fane v. Fane, 1 Vern., 30; Covenho- 
ven v. Shuler, 2 Paige, 122, 139; Smith v. Bell, 6 Pet., 68; 
Bradstreet v. Clark, 12 Wend., 665; Norris v. Beyea, 13 N. 
Y., 273.) It is only by construction that a prohibition of 
sale could be implied from the third clause, if that clause 
stood alone. A clear authority to sell is expressed in the 
fourth clause. “A clearly-expressed intent in one portici of 
the will, is not to yield to a doubtful expression in any other 
portion of the instrument.” (1 Redfield on Wills, 433.) If 
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the third clause had been posterior in position, it would not 
have annulled the preceding clauses, in which power to sell i 
was already given. 

The rule as to the exclusion of extrinsic evidence is ele- 
mentary, and is thus stated in Wigram on Wills, page 88: 
“Courts of law, in certain special cases, admit extrinsic evi- 
dence of intention, to make certain the person or thing in- 
tended, when the description in the will is insufficient for 
that purpose. It has been held, that parol evidence is inad- 
missible for the purpose of proving what was intended by 
an unintelligible word (3 Sim., 24); of reconciling conflict- 
ing clauses in a will (Ulrich v. Litchfield, 2 Atk., 373); of 
proving, that by a bequest of residue a particular sum was 
intended (Brown v. Langley, 2 Eq. Abr., 416); of control- 
ling a technical rule of verbal construction (6 T. R., 255) ; 
of explaining the sense in which words are used (1 Ves. Sr., 
230; Amb., 70; 1 Bro. C. C., 31; 2 P. Wms., 419, 157; 2 
Vern., 521, 625; 5 Ves., 85; Plow., 8340; 3 T. R., 601). 

There is no such error apparent upon the proceedings of 
the County Court as would authorize the reversal of the 
judgment, upon an appeal properly prosecuted for that pur- 
pose. 

The judgment of the Probate Court, establishing the will, 
and appointing J. J. Scott executor, with full power to exe- 
cute the trust, is the judgment of a court of competent juris- 
diction, and untii reversed or annulled, in a direct proceeding 
for the purpose, is conclusive. It cannot be drawn in ques- 
tion in a collateral action. (Box v. Lawrence, 14 Tex., 555.) 
In Ingram v. Ingram, Dallam, 519, cited with approbation in 
Box v. Lawrence, it is held, that when a will has been admit- 
ted to probate by a court of competent jurisdiction, the judi- 
cial act of the court of probate is conclusive of the rights of 
the parties, until the same be reversed or vacated, citing 
Brown v. Gibson, 1 Nott and McCord, 326; Lucas v. Bank 
of Darien, 2 Stewart, 280; Dufour v. Camfrane, 11 Mart., 
(La.,) 607. 
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The appellees, in reply to the presumption of community 
property arising from the character of the deed, urged, in the 
court below, that Scott and Baldridge, his vendee, were es- 
topped from denying the separate title of Mrs. Scott, by the 
return of the inventory, describing it as her separate prop- 
erty. 

The inventory is merely prima-facie evidence of title, and 
may be rebutted by proof that, in point of fact, the title was 
not in the testator, but in another, and the doctrine of estop- 
pels has no application to the question. To constitute an 
estoppel, there must be an admission or act intended to influ- 
ence the conduct of another, and actually leading him into a 
line of conduct which must be prejudical to his interest, unless 
the party estopped be cut off from the power of retraction. 
(Carroll v. Carroll, 20 Tex., 745; Dunham v. Chatham, 21 
Tex., 248; Little v. Birdwell, 21 Tex., 602.) The inventory 
filed by Scott was prima-facie evidence that the land inven- 
toried was the separate property of his wife. That presump- 
tion is rebutted by the production of the deed, which, upon 
its face, and by its terms, vests the property in Scott and 
wife as community property, and the burden of proof rests 
upon the appellees to show that it was the separate estate 
of Mrs. Scott, and that the fact was known to Baldridge. 
“Our whole system of marital rights is based upon the fact 
that acquisitions, either of the joint or separate labor or in- 
dustry of the husband or wife, become common property ; 
and, as a general rule deducible from this principle, all prop 
erty acquired by purchase, or apparent onerous title, whether 
the conveyance be in the name of the husband or of the wife, 
or in the name of both, is, prima fucie, presumed to belong to 
the community. It is true, that it is now a well-established 
and long-recognized rule of procedure in our judicial system, 
as between the parties to such deeds, their privies in blood, 
purchasers without value or with notice, parol evidence may 
uffect the legal import of such deeds. But we know of no 
principle upon which such evidence can be received for the 
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purpose of explaining or modifying such deeds, after the 
property has passed into the hands of innocent purchasers, 
and thereby ingrafting upon it a trust to their detriment. 
Such a doctrine would go far to destroy the utility of written 
evidences of title to land, and the registration of conveyances 
for the purpose of notice. The inspection of a deed toa 
married woman, only charges a party with notice of the fact 
which its contents import; that is, that the property is com- 
munity property.” (Cooke v. Bremond, 27 Tex., 457.) 


Breedlove & Ewing, for appellees, in a lengthy and able 
brief, argued the following propositions: 

1. That the will conferred no authority upon the executor 
to sell and convey the land in controversy, citing Boyd r. 
Strahan, 36 Tl., 359; Smith v. Bell, 6 Pet., 80; Howze v. 
Howze, 19 Tex., 554; State Bank v. Ewing, 17 Ind., 69; 4 
Kent’s Comm., 534; ‘Finlay v. King, 3 Pet., 356; Westcott v. 
Cady, 5 Johns. Ch., 343; Leavens v. Butler, 8 Port., 380; 
Jar. on Wills, 741, 744, 973. 

2. That J. J. Scott had, by his negligence and laches, re- 
nounced the trust, and could not act as executor of the estate 
at the date of the deed to appellant, citing Paschal’s Dig., arts. 
1300-1371; Withers v. Patterson, 27 Tex., 495; Paschal’s 
Dig., arts. 1269-1294. 


Roserts, Crurer Justicr.—In the trial of this case in the 
District Court, a jury was waived, and, both matters of law 
and matters of fact being submitted to the judge presiding, 
judgment was rendered for the plaintifls, who are appellees 
in this court. 

There is no question but that the land in controversy is 
the property devised by Mrs. Scott to her children, who are 
the plaintifis. Was it her separate property that was so de- 
vised? The evidence showed that the husband, J. J. Scott, 
having become insolvent in Virginia, his property was sold; 
and that some of the negroes that were sold were purchased 


= 

















BALDRIDGE v. Scort. 





Opinion of the court. 





by her brother, and they, with other means, were given by 
him to his sister, for the purpose of securing her a home and 
a provision for a livelihood in Texas. It does not appear 
what portion of this property, if any, was applied to the pur- 
chase of the land in controversy; and if it had been by the 
laws of Virginia, such a gift there would not make it sepa- 
rate property of the wife. It is unnecessary to consider what 
would have been the result of a gift of specifie property, to 
take effect by being invested in a homestead for her in Texas. 
This evidence, however, in connection with that which shows 
that J. J. Scott was largely indebted, will serve to explain 
why the title to the land was taken in her name, and that it 
was to make the land her separate property. If it had been 
shown that the money paid for the land was his separate prop- 
erty, the deed being taken in her name would raise a pre- 
sumption that it was a gift by him to her, so as to make it 
her separate property. (Smith v. Strahan, 16 Tex., 521; Id., 
286.) Though the same presumption might not be raised if 
it had been shown to be community property, still that re- 
sult might be reached by other additional facts, such as his 
declared intention to make it her separate property, and his 
continued recognition of it as hers, which was shown in this 
case. (Story v. Marshall, 24 Tex., 307; Higgins r. Johnson, 
20 Tex., 393.) Ile must have been cognizant of the fact that 
the deed was made in her name, which, we may reasonably 
conclude, was done at his instance; he represented it to others 
as her separate property, and it was so regarded by the neigh- 
bors; he caused her will to be written, in which it is treated 
as her separate property; he had it probated, and received 
and acted upon letters of executorship under her will; per- 
mitted the children to manage the property in pursuance of 
the objects of the will, returned an inventory of it under the 
will, and sold to the defendant Baldridge as executor of his 
wife’s wiil, assuming to act under the power conferred upon 
him in the will. As to Baldridge being a purchaser from 
him in such capacity, the evidence establishes it to have been 
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her separate property, by virtue of its having been at least a 
gift from the husband to the wife, or an appropriation to her 
of the property, freed from any claim on his part of any in- 
terest on account of its being purchased with community 
property, or with his separate property. 

The next question is,—Did he have power under the will 
to sell the land to the defendant? The will did not vest the 
property of her estate in him, with a trust for its manage- 
ment, but vested it directly in the children, with the specif- 
ically-declared object of their support and education, and 
conferred on him a power of management, control, and dis- 
position, at discretion, for that object. The power was with- 
out restriction in terms; and if the land had been sold for 
the purpose of changing the residence of the children, and 
as good or a better place had been bought for them with the 
means, his authority to have done so would hardly have been 
-alled in question. 

Without, therefore, any critical examination of this ques- 
tion, which has been ably argued on both sides, we may pass 
on to the consideration of the third question, which is,—Was 
the land fraudulently sold for an object not in pursuance of 
the will, and did the purchaser have notice of that fact when 
he bought the land? A purchaser cannot make a valid con- 
tract with one who sells to him under a power, when he has 
notice that the sale is fraudulently made for a different pur- 
pose than that for which the power was given, by which he 
will aid in the perpetration of the wrong done to others. The 
evidence that J. J. Scott had gone into merchandise as a busi- 
ness the year before the sale, that he was in great need of 
the money, and that he immediately started with it to New 
York, establishes the fact clearly that his object then was to 
turn the estate into merchandise, and use the money for which 
the land sold for that purpose, which was an object certainly 
not contemplated in the will, but directly contrary to its ex- 
press terms. That Baldridge had notice of such intended per- 
version of the most valuable part of the estate, is not directly 
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proved. Still there were circumstances tending to prove it, 
of sufficient weight to raise a reasonable presumption in its 
favor. The defendant must be held to have known the terms 
of the will, which was of record, under which he took his 
title to the land; and, being a near neighbor, he must have 
known that the children had been living on the farm, man- 
aging it, and making on it good crops for their support, which 
was the leading object of the will, as expressed in it; that 
J. J. Scott had established himself as a merchant at a differ- 
ent place from the farm, and was offering to sell the farm, 
and did sell it for cash in hand at a reduced price, and in no 
part of the transaction was there any expression used, as 
shown by the evidence, that the sale was made for an object 
consistent with the objects of the will. The report of the 
negotiations for the sale excited the apprehensions of the 
neighbors that a wrong was about to be done to the children, 
for which they would seek redress by suit, of which the de- 
fendant was warned before the sale was consummated. That 
doubts of J. J. Scott’s right to make such a sale were present 
in the minds of the parties at the very time the deed was 
signed, is evidenced by the offer of J. J. Scott to transfer to 
the defendant a note given by his wife for the land, (that had 
been paid.) in order to secure him a lien on the land, if his 
title should fail. The strong expressions of Baldridge, both 
before and after the trade, show that he was taking a specu- 
lative risk of a doubtful title. It is difficult to understand 
why this trade should have attracted the attention of the 
neighbors, and have excited the apprehensions of the parties 
concerned of its legality, upon any other supposition than 
that it was known to others, as well as to Scott and Baldridge, 
that the sale was being made for a purpose other than that 
which was contemplated in the will. It could not be other- 
wise than that such a family as these children constituted 
would excite the sympathy of any good community. And 
if it had not been generally understood that their home, left 
them by their mother for their support, was about to be sac- 
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rificed, and the proceeds of it diverted to a purpose foreign 
to the objects of her will, this trade could hardly have excited 
the apprehensions and elicited the interest which the evi- 
dence shows it did, and reasonably should have done, under 
ihe cireumstanees. The plaintiffs, in their amended petition, 
charge collusion and fraud in the sale, and notice of it to the 
defendant; and notwithstanding the various circumstances 
proved tending to establish it, the defendant offered no evi- 
denee, not even his own testimony, to rebut it, and show his 
want of notice. This, though negative in its character, addg 
weight to the aflirmative evidence in support of it. It was 
shown that the plaintifis never received any part of the pur- 
chase-money, or other benefit from the sale, and that their 
father died insolvent. 

The facts having been submitted to the judge, and ke havy- 
ing found in favor of the plaintiffs, his finding will be re- 
garded with the same presumption in its favor as though the 
facts had been found by a jury. We cannot say that the 
finding was erroneous, under the evidence adduced upon the 
trial. 

The judgment is therefore affirmed. 

AFFIRMED. 


On Morton ror REHEARING. 

The foregoing opinion was delivered on the 12th of June, 
1877. The minutes of the court were read in open court for 
the first time, as appears from the clerk’s certificate on file, 
on the 15th of June. The motion for rehearing was filed on 
the 28th of June. The act of May 2, 1874, authorizes a party 
to apply for a rehearing, on filing his motion therefor within 
tifteen days after the date of the entry of the judgment or 


decision of the court. 


Sayles § Bassett, for the motion.—On the proposition that 
the motion was in time, they cited O’Connell v. The State, 18 
Tex., 343; Johnson v. Smith, 14 Tex., 412; Smith v. The 
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State, 1 Court of Appeals, 411; Price v. Likens, 23 Tex., 635; 
Miller v. Richardson, 38 Tex., 500; Hagler v. Mercer, 6 Fla., 
721; Yonge v. Broxon, 23 Ala., 684. 

A rehearing in this case is asked, upon the ground that the 
decision of the court is based upon a question of fact, not 
raised by the pleadings, not considered by the court below 
in forming its judgment, and not alluded to by counsel upon 
either side in the briefs filed in this court. 

There may be in the record evidence sufficient to support 
a finding of the court below upon this issue, had it been made, 
But, in the absence of any pleadings under which the evidence 
could be considered, we insist that injustice is done the appel- 
lant in affirming a judgment upon an issue that was not con- 
sidere@, and could not have peen considered, by the district 
judge. As to this issue, the appellant has never been heard, 

In coming to their conclusion, it is evident that the court 
did not carefully examine the pleadings in the case, to ascer- 
tain from them what issues were submitted to the judge. 
“Facts not put in contestation by the pleadings, cannot be 
proven; and if proven, cannot from the basis of a judgment.” 
(Ramsay v. McCanley, 2 Tex., 190; Hall v. Jackson, 3 Tex., 
810; Guess v. Lubbock, 5 Tex., 540; Paul v. Perez, 7 Tex., 
338; McGreal v. Wilson, 9 Tex., 426; Chrisman v. Miller, 15 
Tex., 160; Dennison v. League, 16 Tex., 407; Pyron v. Grin- 
der, 25 Tex. Supp., 159.) 

The evidence commented upon by this court was admis- 
sible under the pleadings, but for another and very differ- 
ent purpose. The plaintiffs denied the authority of Scott, 
under his wife’s will, to sell the land. Appellant insisted 
upon Scott’s authority to sell; but if that authority was denied, 
claimed the equity arising from the transfer to him of the 
purchase-money paid by Scott, and also that he was a pur- 
chaser in good faith. His “good faith” in the purchase, to 
protect his improvements, became material, if it should be 
held that the sale was not authorized by the will. 


In the entire brief of counsel, which is deservedly com- 
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plimented by this court, there is not an allusion to the fact 
that the sale was fraudulently made, for an object not in pur- 
suance of the will, and that appellant, when he purchased, 
had notice of the fact ; nor do they intimate that such an issue 
was raised by the pleadings, or decided by the court below. 

From the statements of the case made by opposing coun- 
sel, it may, we think, be fairly inferred, that the evidence of 
appellant’s participation in the supposed fraudulent purpose 
of the executor, in exercising his power under the will, was 
not considered by the court, and did not influence its decision ; 
but that, on the contrary, the judgment was based wholly 
upon the supposed want of power to sell. 

No issue as to the fraudulent sale of the land, for an object 
not in pursuance of the will, and with the knowledge of the 
purchaser, is presented by, or even hinted at in, the plead- 
ings. 

The original petition is in the ordinary form used in the 
action of trespass to try title. By an amendment filed July 
14, 1873, plaintiffs set out the title under which the defendant 
claims the land, and allege the grounds of its nullity. 

The allegations of this amendment are made the basis of 
the argument of appellees’ counsel in this court; and in neither 
is there even a suggestion that the sale was made for the pur- 
pose of enabling Scott to convert the funds to his own use, 
or that the appellant had knowledge of such fraudulent pur- 
pose, if any such existed. 

The charge in the petition, that the sale was fraudulently 
and collusively made, relates to the pretended probate of the 
will, the filing of the pretended inventory, and the making 
of the pretended sale and conveyance, when Scott and appel- 
lant well knew that under the will there was no authority 
to sell the land. 

The question upon which the decision of the case is made 
to rest, is for the first time suggested in the opinion of this 
court, and inferences thought to be warranted by portions of 
the evidence offered for other purpose are used to support a 








BALDRIDGE v. Scort. 





Argument against the motion. 





finding of the court below, when it is apparent that no such 
finding was ever made. 

Appellant insists that he has a right to have this issue deter- 
mined by that tribunal whose province it is to determine issues 
of fact, and that he should have an opportunity to meet the 
issue now suggested, which by the pleadings in the case he was 
not called upon to meet on the former trial. 


Breedlove § Ewing, contra——The motion comes too late. 

In this case, the opinion was delivered and the “ judgment 
pronounced in open court” on the 12th of June, 1877, and 
the application for rehearing was filed June 28, more than 
fifteen days afterwards. 

The rendition of a judgment is a judicial act; its entry 
upon the record is merely ministerial, and may take place 


at any time afterwards. (Freeman on Judgments, secs. 38, 
40, 67.) 

But in the case at bar this inquiry is not material; for this 
judgment was rendered, and properly entered on the minutes 
of the court, on the 12th day of June, more than fifteen days 
before the application for a rehearing was made. Appel- 
lant’s counsel argue that the motion was in time, because it 
was filed within fifteen days after the minutes embracing this 
judgment were read in open court. This does not appear 
from the record, but is shown by a certificate of the clerk. 
The statute, however, says nothing about the reading of the 
minutes; it is the entry of the judgment. 

A number of authorities are cited in support of the propo- 
sition that “facts not put in contestation by the pleadings 
cannot form the basis of a judgment.” But it seems that the 
issue of fraud was put in contestation, and the next paragraph 
admits that the evidence commented upon by this court was 
admissible under the pleadings. With what reason, then, 
ean it be insisted that the judgment is based upon facts not 
put in issue? If “there is in the record evidence sufficient 
to support the finding of the court below upon this issue,” 
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and if “this evidence was properly admissible under the 
pleadings,” this court could scarcely do otherwise than affirm 
the judgment. 

But it is said that while this evidence was admissible, yet 
it was “for another and very different purpose.” We insist, 
however, that as this proof was admitted without objection, 
in support of the averments of the plaintiff’s petition, it was 
properly before the court for all purposes, and must be taken 
for all it is worth. 

The question of fraudulent intent is one of fact, to be sub- 
mitted to the jury, and they are the judges of the weight and 
amount of evidence necessary to establish it. (Briscoe v. 
Bronaugh, 1 Tex., 339; Jernigan v. Wainer, 12 Tex., 193; 
Wells v. Barnett, 7 Tex., 587.) In the case at bar, the court 
having been substituted for the jury, its decision upon the 
facts has the same conclusive effect as the verdict of a jury. 
(Jordan v. Brophy, 41 Tex., 283; McFarland v. Hall, 17 Tex., 
690; Gilliard v. Chessney, 18 Tex., 337; Rich v. Ferguson, 
45 Tex., 399.) 

For the reasons we have given,—first, because the motion 
was not made in time; second, because a rehearing cannot 
be granted after the term, the judgment having become final ; 
and, third, because the application presents no meritorious 
ground for reopening this case,—we respectfully ask that the 
motion be refused. 


On REHEARING. 


Roserts, Curer Justice.—It is contended that this motion 
for rehearing is in proper time, having been filed within fif- 
teen days from the time the minutes of the judgment entry 
were read in court by the clerk, though not within fifteen 
days of the time the judgment was pronounced from the 
bench. The judgment was pronounced on Tuesday, and the 
minutes were read on the succeeding Friday. 

It must be presumed that the judgment entry was made on 
the day the judgment was pronounced, and to take effect from 
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that date, so far as this motion is concerned, unless the judg- 
ment entry was suspended by the order or direction of the 
court, of which there is no evidence in this case. 

The statute confers the right to one party to make this 
motion “ within fifteen days after the date of entry of judg- 
ment or decision of said court”; and to the other, the right 
to be allowed five days, after service of notice of the motion, 
before the motion shall be heard and determined. (General 
Laws, 14th Leg., page 215.) The party in this case stands 
upon the right conferred, without making any showing why 
the motion was not sooner made. 

There might be such circumstances of excuse, for not hav- 
ing made the motion, as would induce the court to entertain 
the motion, though made after the expiration of the fifteen 
days, if made during the term at which the judgment was 
rendered. Or the nature of the error into which the court 
may have fallen might be such that the court, upon being 
informed of it, or upon discovering it, would during the term 
correct the error, and, if necessary, set aside the judgment 
rendered. ; 

We have again looked into this case, to ascertain if there 
has been any such error. 

The point made is, that the pleadings did not put in issue the 
question of fraud, in exactly the view in which it is presented 
in the opinion of this court, in deciding the case. In support 
of this, the brief of opposite counsel is referred to as relying 
mainly upon another and different view of the case. 

The case was submitted to the judge upon the trial, both 
upon the facts and the law, and he decided upon the facts and 
law, with reference to the issue made by the pleadings, in 
favor of the plaintiffs. We have no means of ascertaining 
the exact views of the judge, if that were material, otherwise 
than by the transcript of the record as it is presented in this 
court. 

The question presented to this court was,—Can this court 
say, and point out wherein, the record does not present an 
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issue in the pleadings, and facts sufficiently to sustain it, which 
will support the judgment of the court rendered in the District 
Court? That was by no means a plain question, of easy solu- 
tion. After repeated examinations of the record upon that 
question, the conclusion was arrived at that we could not. 
We now, upon a full examination, are still satisfied with that 
conclusion. 

The motion is dismissed, at the cost of appellant, because 
not filed in time; the suspension of the judgment, ordered at 
Austin at the last term, is revoked, and the clerk of the Su- 
preme Court at Austin is ordered to issue a mandate forth- 
with thereon; and it is ordered that this judgment, with the 
papers and opinion, be sent to the clerk at Austin, to be there 
entered by the clerk of said court as a judgment of the last 
term of the Supreme Court at Austin, and the clerk here will 
send, with a certified copy of the proceedings in this court, 
a copy of the bill of cost in this court. 


MOTION OVERRULED. 
[This case was submitted and decided during the Austin 


Term, 1877, and was taken to Tyler, and there finally disposed 
of, on the motion to rehear, on the 16th November, 1877.] 





W. T. Buytue v. C. DEaToN. 


1, JURISDICTION OF DISTRICT CoURT.—The Constitution does not con- 
fer on the District Court appellate or supervisory powers over the 
County Courts, except in matters of probate and guardianship. 

2. JURISDICTION OF DISTRICT AND CouNTY CouRTS.—In ordinary 
civil suits, involving amounts within their respective jurisdictions, 
the District and County Courts are alike independent each of the 
other, and their respective judgments can only be reviewed or re- 
lieved against in the same court where rendered, or by a resort to 
the proper appellate tribunal. 
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3. SAME.—An appeal was taken to the District Court from an order, 
made by a justice of the peace, dismissing a cause, February 5, 1872; 
exceptions were taken to the appeal, and, after the present Consti- 
tution was adopted, the case was transferred to the County Court, 
in which judgment was rendered for a sum less than $200: Held, 
That the District Court had no jurisdiction to enjoin a sale under 
such judgment in the County Court. 


Appgat from Hopkins. Tried below before the Hon. Green 
J. Clark. 

January 3, 1871, W. T. Blythe, with George and Terrell 
as sureties, executed his promissory note to the county of 
Hopkins for $100, due twelve months thereafter, for a frame 
building attached to the old jail-house, sold to Blythe by the 
sheriff, &e. 

October 13, 1871, one R. I. Beale, a justice of the peace, 
and presiding justice of said county, indorsed said note to C. 
Deaton. 

January 17, 1872, Deaton brought suit on the note before 
said R. H. Beale, as justice of the peace. 

February 5, 1872, defendants moved to dismiss the cause, 
“for the reason that the court is an interested party,” which 
motion was sustained, and the cause dismissed. The plaintiff 
gave notice of appeal to the District Court. 

February 6, 1872, plaintiff filed an appeal bond, which was 
approved by Beale, the justice of the peace, and was defective 
in its description of the judgment appealed from.’ 

February 4, 1873, Blythe and his sureties, in the District 
Court, moved to dismiss the appeal for want of jurisdiction. 
The District Court permitted Deaton to file a new appeal 
bond, sufficient in substance, dated 20th February, 1873, 
more than twelve months after the date of the order appealed 
from. 

The motion to dismiss the appeal was overruled. July 
5, 1876, the case, being undecided, was transferred to the 
County Court of Hopkins county. In the County Court, 
Blythe moved to set aside the interlocutory order of the Dis- 
trict Court permitting Deaton to file a new appeal bond and 
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overruling the motion to dismiss; which motion was, by the 
county judge, overruled. 

January 15, 1877, Blythe renewed his motion to dismiss 
the appeal for want of jurisdiction of the court, for the rea- 
sons urged in former motions; which motion was likewise 
overruled. 

January 20, 1877, the case was tried in the County Court, 
and Beale objected to the note when offered in evidence by 
plaintiff, for the reason that Beale had no authority to in- 
dorse it; defendant offering the minutes of the County Court 
to show that no authority had ever been given for Beale to 
assign the note to Deaton. The court rendered judgment 
for the principal and interest due, $140.40, and costs of 
suit. 

Motion for new trial was urged, but overruled. The coun- 
ty judge, F. M. Rogers, remaining in office, the defendants, 
Blythe and his sureties, filed their petition March 26, 1877, 
in the District Court, invoking its jurisdiction to annul said 
proceedings, and to enjoin further proceedings under said 
judgment, and under an execution which had been issued 
upon the same. The petition alleged the foregoing facts, 
and that defendants had been always ready and willing to 
pay said note to Hopkins county, the owner; that said pro- 
ceedings were oppressive, null, and void; and that they had 
asserted thgir rights at every step of said proceedings, but 
without effect, &c. 

The judge allowed a temporary injunction. The court 
sustained a general demurrer, dissolved the injunction, and 
dismissed the bill, from which Blythe and his sureties ap- 
pealed, assigning error in the action of the court sustaining 
the demurrer and dismissing the petition. 


L. D. King and J. A. B. Putman, for appellants.—Under 
our former Constitution and laws, the power of the District 
Court to entertain the petition for injunction is evident, and 
needs no discussion. 
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Has the adoption of the present Constitution taken away 
the power of the District Court in such cases ? 

In this cause, the county judge, with the law before him, 
and over all objections of appellant, proceeds to hear and 
determine a cause in which his court has no jurisdiction. 
The judgment is obtained by the wrongful act of the county 
judge, and he refuses appellant any redress. No appeal lies. 
If such a judgment cannot be enjoined, then, at the will and 
pleasure of a county judge, a nullity can be clothed with all 
the force and attributes of legality, and there is no power in 
the State of Texas to afford relief. 

Can we come to the conclusion, that, under our laws, 
wrongs may be perpetrated for which there is no remedy? 
“All courts shall be open, and every person, for an injury 
done him in his lands, goods, person, and reputation, shall 
have remedy by due course of law.” (Bill of Rights, sec. 
13.) 

That the powers of the District Court have been restricted 
by the present Constitution, we do not deny; but we think 
to a less extent than appears at first view. 

The District Court retains all the powers which it formerly 
possessed, except where they have been expressly abridged 
or limited by the Constitution. (Const., art. 16, sec. 48.) 

The District Court remains a court of general jurisdiction, 
with general equity powers; and the power to issue manda- 
mus, injunction, and certiorari, in section 8 of article 5 of the 
Constitution, is not limited by the latter part of the section, 
referring to “writs necessary to enforce their jurisdiction.” 

It being a court of general jurisdiction, it would have ju- 
risdiction of all causes, at law or equity, in which exclusive 
jurisdiction is not given to some other court. And if upon 
this point the construction to be given to the Constitution 
is doubtful, the court would adopt that construction which 
affords the amplest remedy to parties. 

Even under our present Constitution, where the county 
judge is an interested party, the District Court has original 
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jurisdiction. In this case, the injury complained of results 
from the wrongful act of the county judge; and that it was 
an error of judgment, and not of intention, does not change 
the result. 


C. Payne, for appellee. 


Gouxp, AssocraTE Justice.—The petition in this case asks 
the equitable interposition of the District Court to prevent the 
enforcement of a judgment of the County Court. It appears, 
from the averments of the petition, that the grounds on which 
that interposition is now sought were all set up and passed 
upon in the suit in the County Court, and that the petition 
in fact seeks to have the judgment, of the County Court re- 
vised and corrected by the District Court. 

The Constitution does not confer on the District Court 
appellate or supervising powers over the County Court, ex- 
cept in matters of probate and guardianship. (Art. 5, sec. 8.) 


In ordinary civil suits, involving amounts within their re- 
spective jurisdictions, these tribunals are alike independent 
each of the other, and their respective judgments can only be 


reviewed or relieved against in the same court where render- 
ed, or by a resort to the proper appellate tribunal. When a 
party states a case entitling him to the equitable interposition 
of a court against its own judgment, the erroneous refusal of 
relief is to be corrected only in the court having appellate 
jurisdiction. 

The District Court had no jurisdiction of the case, and did 
not err in sustaining exceptions to the petition. The judg- 
ment is affirmed, 

AFFIRMED. 
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B. 8. Woop v. F. A. Loveumruer. 


1. SURVEYS—CONSTRUCTION OF CALLS.—See discussion of testimony 
held insufficient to show a deficiency in the quantity of land sur- 
veyed, in a suit for purchase-money, and defense asserting a partial 
failure of consideration. 

2. PARTIES IN SUIT TO ENFORCE VENDOR’S LIEN.—In a suit to en- 
force the vendor’s lien, the defendant cannot bring in his own ven- 
dee as a party defendant, if resistance be made by the plaintiff. 


Apprat from Kaufman. Tried below before the Hon. J. 
G. Eblen. 

This was a suit on a note given for the purchase-money for 
one-half of a survey in the name of Thomas Beady, made 
upon a vacant league in the block of league surveys known 
as “ King’s block,” mentioned in Jones v. Burget, 46 Tex., 
284. The tier of gnrveys in the block in which the Beady 
location was made, was short 507 varas east and west. 

The Beady survey called for the northwest cgrner of the 
lapsed location, as shown in the surveys of King’s block; called 
for the entire length of north line; thence southwest, &c., fol- 
lowing the description of the field-notes of the original survey 
in the block, but leaving out two small surveys made prior to 
the Beady location. 

Tt was insisted that the Beady survey fell short in quan- 
tity to the extent of 507 varas off the southeast side. 

It seems that there was no testimony that the land east of 
the Beady survey was in fact located, or that the survey in 
name of Colwell, in conflict with the 507 varas on the south- 
east side of the Beady survey, was covered by a valid or by 
an older survey. 

From this statement, the opinion will be understood. 


J. J. Hill, for appellant, cited— 
I. On subject of surveys: Chinoweth v. Haskell, 3 Pet., 
92; Harry v. Graham, 1 Dev. & Bat., 78; Booth v. Upshur, 
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26 Tex., 64; McCown ». Hill, 26 Tex., 361; Booth v. Strip- 
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pleman, 26 Tex., 486; Hubert v. Bartlett, 9 Tex., 103; Hu- 
bert v. Bartlett, 21 Tex., 20; Jones v. Burgett, 46 Tex., 289; 
Phillips v. Ayres, 45 Tex., 601; George v. Thomas, 16 Tex., 87; 
Shipp v. Miller’s Heirs, 2 Wheat., 316; McIver v. Walker, 
9 Cr., 173; Ralston ». McClurg, 9 Dana, 338; Preston v. 
Bowmar, 2 Bibb, 495; Evans v. Weeks, 6 Rich. 8S. C. R., 
83. 

IL. On subject of parties: Cannon v. McDaniel, 46 Tex., 
314; Delespine v. Campbell, 45 Tex., 628; Preston v. Breed- 
love, 45 Tex., 50; Carter v. Attoway, 46 Tex., 108. 


Robertson § Robertson, for appellees. 


Goutp, Assocrate Justice.—The appellant resisted the 
payment of the obligation sued upon, on the ground that 
there was a deficiency in the quantity of the land in payment 
for which it was given. To establish this deficiency, it was 
not enough for him to show that the southern and western 
lines of the Beady survey were to be located as claimed by 
him, unless the eastern corner and southeastern line were 
also located as he claimed, viz., 507 varas short of the distance 
called for in the field-notes. There is no evidence in the 
record that justifies this location of the eastern corner, unless 
it be that such a location was necessary to make the survey 
correspond with the system of surveys known as “King’s 
block”; or unless it be conceded that the Colwell survey, 
with which it would, if located at the distance called for in 
the grant, conflict, was an older and valid survey. The for- 
mer ground has not been assumed, and, indeed, would have 
been inconsistent with appellant’s theory of the case, which 
is, that the Beady survey is to be laid off by course and dis- 
tance as the controlling calls. It is claimed, however, in 
argument, that the trial below proceeded on the implied con- 
cession of the validity of the Colwell survey, and that because 
of the conflict with that survey, which would otherwise ensue, 
the eastern corner and southeastern line must be located as 
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claimed, There is nothing in the record to establish such a 
concession, or the validity of the Col well survey. The case was 
tried without a jury, and, for aught that appears to the con- 
trary, may have been decided on the ground that the eastern 
corner of the Beady survey was to be located at the distance 
from the beginning corner called for in the grant, and not on 
the ground that the southern and southwestern lines extended 
so as to leave no vacancies, taking up the entire Murphy league 
and labor survey, with the exception of the Peters 640 and the 
Carter 320. The brief of counsel for appellant is mainly de- 
voted to a question on which we do not find it necessary to 
pass; for however that question be decided, (and it is not in- 
tended to intimate any opinion upon it,) the deficiency in the 
quantity of the land was not established. 

The defendant, it seems, had conveyed the land to Dasheill 
& Waters, from whom he had taken an obligation similar to 
that sued upon, and one of the errors assigned is, that the 
court sustained exceptions to so much of defendant’s answer 
as sought to make Dasheill & Waters parties defendant. 
Assuredly, the plaintiff might have made those to whom his 
vendee had conveyed the land parties defendant; and if he 
had notice of their purchase, and failed to join them in the 
suit, their rights in the land would not be affected by the 
judgment. (Preston ». Breedlove, 45 Tex., 50; Byler v. 
Johnson, Id., 509; Cannon v. McDaniel, 46 Tex., 303.) But 
the defendant had no right to have his vendees joined as de- 
fendants, and he was not injuriously affected by the action of 
the court in sustaining the exceptions. (Chapman v. Lacour, 
25 Tex., 94.) 

Of the other assignments of error, it is deemed sufficient 
to say, that we find no error sufficient to entitle appellant to 
a reversal of the judgment. Accordingly, the judgment is 
affirmed. 

AFFIRMED. 
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W. W. Watxker v. J. H. Burks,*Apm’r, &c. 


1. INJUNCTION.—A general allegation, that an administrator, represent- 
ed in a general way at a public sale of land claimed as belonging to 
the estate, that the estate had good title to the same, with nothing 
more alleged to show any deception intended or accomplished by 
the administrator, is not sufficient, in a petition by the purchaser, to 
authorize the issuance of an injunction to enjoin a sale of the land, 
under a trust deed, to satisfy the purchase-money notes. 

2. OFFSET.—See facts held insufficient to establish an offset to a note 
given at an administrator’s sale. 

3. PRACTICE—EVIDENCE.—F brought suit by injunction to restrain an 
administrator from selling land under trust deed to satisfy a note 
held by the administrator against F for the purchase-money 3; the 
note was described in F’s petition, and the facts of its execution 
stated. The administrator, in his answer, prayed for judgment on 
the note. At the trial, the injunction was dissolved, and, the cause 
being submitted to the court, a judgment was rendered for the ad- 
ministrator on the note, though the same was not offered in evi- 
dence: Held, That it was unnecessary for the administrator to set 
out the note, or formally declare on it in his answer, or to offer it in 
evidence, and there was no error. 


ApprEAL from Red River. Tried below before the Hon. 
Joseph Bledsoe. 

Wolf W. Walker obtained an injunction, in 1871, against 
Joseph H. Burks, administrator of the estate of Murray, re- 
straining him from the collection of a note,on a petition, 
which contained, among other things, the following aver- 
ments, viz.: He alleged, that in March, 1870, Burks, as ad- 
ministrator, sold at public vendue, on a credit of twelve 
months, a tract of land, which he described; that plaintiff 
Walker became the purchaser, at the sum of $1,600, for 
which his note was given, as also a deed of trust to secure its 
payment; that, on the day of sale, “the said Burks repre- 
sented and caused to be represented to your petitioner, and 
to others, that the estate of his intestate had a good and per- 
fect title to the said tract of land”; that Burks “never pro- 


duced any title to said land whatever”; that petitioner “is 
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informed and believes, and so charges, that the said defend- 
ant, as administrator, at the date of said sale, had no title to 
said land, and has not since acquired any”; that the peti- 
tioner was the owner of a judgment against defendant’s in- 
testate for $493.07, on which, with interest, was due $965.69; 
that said judgment constitutes a preference lien on the land 
sold, which Burks, the administrator, refused to allow; that 
said claim was properly probated; that the recitals in his 
deed, that the sale had been confirmed, were false; that the 
“representations and inducements” made at the sale by the 
administrator “were false, and misled” the plaintiff; that, 
relying on the said representations of Burks, plaintiff took 
possession of the land, “made large improvements, and is 
now occupying the same”; that said land has been adver- 
tised for sale under the trust deed, &c.; and that the same 
will be sold, unless prevented by injunction. 

The petition concludes with a prayer for injunction, which 
was granted. 

The answer of Burks contained general exceptions to the 
petition, a general denial, and a specific denial, under oath, 
of the charge of misrepresentatioh regarding title. It aver- 
red the existence of title in the estate at the time of sale, and 
prayed for judgment against Walker on the note, which was 
not set forth or described in the pleadings of either party, 
otherwise than by date and amount. The answer further 
set up the insolvency of the estate, and denied that the judg- 
ment of the plaintiff was a lien on the land. 

It was proved, on the trial, that the plaintiff was fully ad- 
vised of the true character of the administrator’s title at the 
time of the sale, the same consisting of a deed to the defend- 
ant’s intestate, which had been lost, though the note, to re- 
strain the collection of which the suit was brought, does not 
appear to have been offered in evidence. It was also shown 
that the estate was insolvent, and that the purchase-money 
note was the only resource to meet preferred claims. A. jury 


being waived, judgment was rendered for plaintiff, Walker, 
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for the land,—* that the title to the same be divested out of 
said estate, and vested in the plaintiff, W. W. Walker.” It 
also perpetuated the injunction as to the deed of trust “and 
proceedings thereunder.” Judgment was also rendered for 
defendant for the purchase-money note, but no provision was 
inserted which made the land subject to its satisfaction. 

Walker appealed, and assigned for error— 

1. Dismissing plaintiff’s claim on his probated judgment, 
claiming a lien on the land, and an offset for that amount. 

2. The fact that the note was not produced, which had 
been executed for purchase-money, nor its absence account- 
ed for. 

3. That the judgment is not responsive to the pleadings. 


[No briefs for appellant have reached reporters. ] 
J. H. Clark and A. M. Taylor, for appellee. 


Roserts, Cuter Justice.—It is obvious, from a considera- 
tion of the whole case as it is presented in the record, that 
the plaintiff had no good ground for suing out the injune- 
tion, and that the same should have been dissolved and the 
petition dismissed upon the exceptions of defendant. The 
allegation that the administrator represented, in a general 
way, that the estate had a good title to the land being sold, 
with nothing more alleged to show any deception intended 
or accomplished on his part, was not sufficient to set aside 
the sale. 

The allegations of an offset to the note constituted no de- 
fense to it. The judgment set up constituted no specific lien 
upon the land, and there were no facts stated in the petition 
which showed a right in the plaintiff, on account of being 
the owner of the judgment, to arrest the ordinary course of 
proceedings in the administration of the estate in the Probate 
Court. 


Appellant complains that the judgment of the court goes 
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beyond what was sought by either or both of the parties, as 
indicated in their pleadings. That maybe so. But the ques- 
tion here is,—Has the appellant complained of anything in the 
judgment that is to his prejudice? The appellee has not as- 
signed errors, and seems to be satisfied with the judgment. 
The appellant does not complain that the court rendered a 
judgment for him for the land, and for part of the costs, but 
that the court rendered a judgment against him, and in favor 
of appellee, on the note, when the appellee had not declared 
on the note in his answer, and had not adduced it in evidence 
before the court on the trial. 

The answer to this is, that appellant brought a suit in the 
nature of a bill in equity; that he set out the substance of the 
note and the object of its execution, and sought, upon facts 
stated, to have an offset allowed to part of the note, if he did 
not get rid of the payment of the note entirely, and to stop 
the sale of the land, being then about to be made under a 
deed of trust given by him to secure the payment of the note. 

The appellee pleaded other facts in answer to those set up 
by the appellant, and prayed for judgment in his favor for 
the amount due upon the note. Had the offset been allowed 
as claimed by the appellant, the court must have rendered a 
judgment for the balance on the note, or otherwise settled 
the equities between the parties, with reference to the note, 
set up by the appellant. The note being the main matter in 
controversy involved in this equitable proceeding, and being 
correctly stated by the appellant, and the appellee so recog- 
nizing it by asking judgment upon it upon a trial of the case 
upon its merits, it was unnecessary for the appellee either to 
set out the note and formally declare on it in his answer, or 
to offer it in evidence, being admitted in the pleadings, and 
no question being raised upon its existence, execution, or 
ownership. 


AFFIRMED. 
14 
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Martin Guest, Ex’r, v. IsAac GUEST ET AL. 


1. EXECUTOR.—An independent executor under the act of 1870, (Pas- 
chal’s Dig., arts. 5626-28,) against whom judgment was obtained 
in a suit brought to enjoin him from further acting under the will, 
and to appoint a receiver, is not relieved by the statute (Paschal’s 
Dig., art. 1503) from the necessity of executing an appeal bond, as 
other parties. 

2. SAME.—In such a suit, the executor is a party defendant, acting in 
defense of himself, to protect his right to retain his position as an 
independent executor of the will, and not as an ordinary executor 
administering the will under the direction of the Probate Court, in 
a suit to determine the rights of the estate in property claimed by 
him for it. 

3. APPROVED.—Battle v. Howard, 13 Tex., 348, approved. 


AppEAL from Red River. Tried below before the Hon. 
Joseph Bledsoe. 
The opinion states the case. 


James H. Clark, for appellant, filed a written argument, 
based on the assignment of errors, which, in view of the 
action of the court dismissing the appeal, is omitted. No 
briefs for appellee on file. 


Roserts, Cuter Justice.—This is a suit by the heirs and 
legatees to remove an independent executor, to enjoin him 
from further action under the will, and to appoint a receiver 
to take charge of the estate of the testator. The suit was 
brought in 1872, while the act of 1870, relating to the ad- 
ministration of estates, was in force, under which creditors, 
but not heirs or legatees, were authorized to require a bond 
of such an executor who was in control of the estate without 
giving a bond, from which he was relieved by the terms of 
the will. (Paschal’s Dig., arts. 5626-28.) 

Under that statute, he held the estate “like any other prop- 
erty, to be administered under a power, chargeable in the 
hands of a trustee, and liable to execution in any court hav- 
ing jurisdiction.” (Art. 5628.) 
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This suit was brought in the nature of a bill in equity, to 
remove him from his position as trustee, on account of his 
alleged abuse of it, to the prejudice of the plaintiffs. 

The judgment of the court was rendered against him; he 
gave nutice of appeal, and the transcript of the record con- 
tains no appeal bond. 

He is a party defendant to this suit, acting in his own de- 
fense, to protect his right to retain his position as independ- 
ent executor of the will, and not as an ordinary executor 
administering the will under the direction of the Probate 
Court, in a suit to determine the rights of the estate in prop- 
erty claimed by him for it. 

If he incurs costs in protecting his right to the position, he 
is individually responsible for them; and if he is defeated, 
they constitute no charge upon the estate in his hands; and 
if he delays the execution of the judgment which has been 
rendered against him, it is but reasonable that he should 
give a bond for an appeal, which suspends the operation of 
such judgment against him; otherwise he may, by a word 
uttered in court, giving notice of appeal, arrest the exercise 
of the equity powers of the court, that have been called into 
requisition to protect a trust estate from waste. 

In such a suit as this, he more nearly occupies the position 
of an officer protecting his right to exercise the duties and 
powers of an office, than that of an ordinary executor pro- 
tecting the rights of property in the estate under his control. 
The statute exempting executors from giving a bond for an 
appeal, does not, therefore, apply to him. This is deducible 
from the terms of the statute, which evidently do, not, and 
were not intended to, apply to such a case as this. It says: 
«And no security shall be exacted of executors or administra- 
tors of deceased persons’ estate, in appeals suing for money 
or property, or in defending suits brought against such estates 
for money or property.” (Paschal’s Dig., art. 1503.) 

This is not a suit brought against the estate for money or 
property, but against him, to eject him from the administra- 
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tion of it; to preserve the money and property of the estate, 
by preventing him from wasting and misappropriating it, in 
abuse of the trust reposed in him by the will of the testator, 
for the benefit of the plaintiffs and the creditors of the estate. 

It was said by this court: “ When an executor or admin- 
istrator appeals, in his own behalf, from a judgment affecting 
him personally, he undoubtedly must give bond, in like man- 
ner as any other person appealing from a judgment by which 
i | he considers himself personally aggrieved.” (Battle v. How- 
i | ard, 13 Tex., 348.) 

The appeal must therefore be dismissed, for want of an 
appeal bond. 
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JAMEs H. CrarK v. James C. Brown. 


JURISDICTION.—The jurisdiction of a justice of the peace is determin- 
able, on a moneyed demand, by the amount of principal debt due 
when the suit is brought. (Const. of 1875, article 5, sec. 19; Acts 
of 1876, page 154.) If the amount actually due be less than two 
hundred dollars, however small the deficiency necessary to make 
the amount, the suit, if brought in the District Court, should have 
been transferred to a Justice’s Court, under the laws in force. 



























AppEaL from Red River. Tried below before the Hon. 
Joseph Bledsoe. 

This action was begun, in the District Court of Red River 
county, in March, 1874, and tried May 25,1877. The de- 
fendant filed a general demurrer, which was overruled. 

Less than two hundred dollars ($198.40) was due, of prin- 
cipal, when the suit was brought. 

The assuming of jurisdiction by the court was assigned for 
error. 


| Charles 8. Todd, for appellant. 


Roxzerts, Cuter Justice.—Upon an accurate calculation, 
made in the legal manner, it is found that the last payment 
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credited on the note, and admitted in the petition, brings 
down the principal then due and unpaid on the note to an 
amount less than two hundred dollars. 

The first payment was in excess of the then accrued inter- 
est, and reduced the principal to the sum of $206.71. The 
principal in the note could never get any larger, and by cal- 
culating the interest on that amount to the second, third, and 
fourth payments, and deducting each payment up to the time 
each payment is made, it will be found, that upon the dedtc- 
tion of the fourth payment from the principal and interest 
then accrued, thus ascertained, the principal was reduced to 
an amount below two hundred dollars, by twenty cents, as 
appellant estimates it, but by near one dollar or over, as we 
find it here. 

This being a question of jurisdiction determinable by a 
particular amount in dollars and cents,—to wit, two hundred 
dollars,—the smallness of the deficiency in reaching that 
amount is immaterial, if it can certainly be ascertained by a 
proper calculation that an appreciable deficiency does actu- 
ally exist. 

This case should therefore have been transferred to the 
Justice’s Court, under the Constitution and laws in existence 
and of force at the time it was tried in the District Court. 

The judgment must therefore be reversed, and the cause 
remanded to the District Court, for its action, in accordance 
with this opinion. 

REVERSED AND REMANDED. 





W. W. WALKER v. Wm. McMASTER ET AL, 


JURISDICTION.—B recovered against C, in 1873, a judgment in the 
District Court for $121.50. In 1875, an execution was issued on the 
judgment, and levied on C’s land, who brought suit by injunction to 
‘enjoin the sheriff from proceeding, on the ground that the judgment 

was illegal and void, because the judge presiding was not in fact at 

the time ajudge. In November, 1876, the judge dissolved the injune- 
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tion, and rendered judgment against C and his sureties on the 
injunction bond for $146.50, and costs, from which judgment C ap- 
pealed. On a motion filed by B to dismiss the appeal for want of 
jurisdiction in the District Court: Held— 

1, That the District Court had control over the final process 
issued from if to execute its judgment. 

2. Though the injunction was issued in a separate suit, docketed, 
and tried as a distinct suit, it was in its nature an incident to the 
suit in which the judgment was rendered, on which the supposed 
illegal process issued. 

3. The District Court had at the time jurisdiction to render judg- 
ment in the first suit on which the process issued ; and the amount 
involved ina subsequent and incidental proceeding, to correct the 
irregularity, abuse, or illegality of the final process issued upon 
it, is immaterial ; and the fact of its being less than five hundred 
dollars cannot defeat the jurisdiction. 


APppEAL from Red River. ‘Tried below before the Hon. 
Reuben R. Gaines. 


[No briefs on file for appellant.] 


James H. Clark, for appellee, filed the motion to dismiss. 


Roperts, Carer Justice.—This is a motion to dismiss this 
appeal, by the appellee, because the judgment rendered and 
appealed from is only $146.51, and, as alleged in the motion, 
“the record shows no excuse or reason why the court should 
not have transferred the case to the court of proper jurisdic- 
tion.” 

The proper court, if reference be had to the amount alone, 
would have been the court of the justice of the peace, under 
the present Constitution, and the laws made in pursuance 
thereof. 

We do not, however, consider that the proper criterion in 
this case. 

There was a judgment for $121.50, rendered in the Dis- 
trict Court in 1873, when that court had jurisdiction of cases 
of that amount; and afterwards, in 1875, an execution was 
issued upon said judgment, which was levied upon a tract of 
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land as the property of the defendant in the execution, who 
is the plaintiff in this suit. 

In 1875, the present plaintiff, who is the appellant, brought 
this suit to enjoin the defendant, McMaster, and the sheriff, 
from proceeding with the said execution, on the ground that 
the judgment was illegal and void, because the judge presid- 
ing at the time of its rendition was not in fact a judge of the 
District Court in that or in any other judicial district of the 
State. 

Upon the trial of this case, in November, 1876, which was 
after the present Constitution was in force defining the juris- 
diction of the respective courts, in reference to suits brought 
and to be brought, the District Court dissolved the injunction, 
and upon a hearing thereof, on trial, rendered a judgment 
against said plaintiff Walker, and his sureties on the injunc- 
tion bond, for $146.51, and costs of suits, which is the judgment 
appealed from by Walker in this case, and to which the mo- 
tion refers, as not being within the jurisdiction of the District 
Court at the time of its rendition, on account of the amount 
for which it was then rendered. , 

If that motion should prevail for that reason, it would re- 
quire this court to reverse the judgment of the District Court, 
and remand it, to be transferred to the court of the justice 
of the peace, to hear and determine the merits involved in 
this suit, which is the validity of the execution issued by the 
District Court, upon a judgment rendered by the District 
Court, at a time when the amount for which it was rendered 
was in and of itself no ground of objection to its jurisdic- 
tion,—that not even yet being the criterion by which its juris- 
diction in any case-is to be determined. 

The answer to this motion, is that the District Court, as 
well as all other courts, of whatever grade, has control of the 
final process issued from it to execute its judgments. It 
has long grown into practice in the District Court, and other 
courts of record, to use the writ of injunction to arrest the 
execution of final process that has been illegally issued. 
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Though the injunction may be issued in a separate suit, dock- 
eted, and tried asa distinct suit, it is in its nature an incident 
to the suit in which the judgment was rendered, upon which 
such supposed illegal process was issued. If the District 
Court had jurisdiction to render the judgment on which the 
process issued, then the amount invelved in the incidental 
suit, instituted to correct the irregularity, abuse, or illegality 
of the final process issued upon it, is immaterial; and if less 
than five hundred dollars, does not, by being less, defeat the 
jurisdiction of the District Court. 

This motion, therefore, upon the ground therein stated, 
cannot be sustained, and is overruled. 





OVERRULED. 





W.S. McMicuast vy. H. M. Truenart. 


1. CONTINUANCE—PRACTICE.—Continuances are counted as first, sec- 
ond, or subsequent applications, from the filing of the suit,—not 
from the reversal of a case on appeal or error. 

2. SAME.—See application held insufficient on second application for 
continuance. 

8. SAME.—Where, in an application for second continuance, it appears 
that there is other testimony than that sought, the application should 
show on its face facts from which the court could determine whether 
the desired testimony was essential to the case of the party making 
such application. 

. PRACTICE—CONFLICTING RECORD.—Whliere the record shows, in the 
bill of exceptions, that certain testimony was excluded, and in the 
statement of facts, that the same testimony was admitted, the ap- 
pellate court will not determine which is correct, and cannot say 
that the court below was in error in excluding the testimony, as 
shown in the bill of exceptions. 





oo 


ApprEaL from Hopkins. Tried below before the Hon. G. 
J. Clark. 

H. M. Truehart brought an action of trespass to try title, 
August 23, 1872, for 687 acres of land, against W. 8. Mc- 
Michael. 
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The defendant pleaded not guilty, and the statute of lim- 
itations of ten years as to 640 acres of the tract sued for. 

September 7, 1876, judgment for the defendant was ren- 
dered, which on appeal was reversed, prior to which judg- 
ment defendant had had one continuance. 

March 13, 1877, the case being again called for trial, de- 
fendant proposing to make application for a continuance, the 
court ruled that such application was, in contemplation of law, 
a second application. 

The defendant then made application, as follows: 

“Hf. M. TRUEHART 


v. 

‘W.S. McMicHagt. 

“And now comes defendant, and moves the court for a con- 
tinuance of this cause, and says he cannot go safely to trial at 


this term of the court, for the want of testimony material to 
aid him in the trial of the cause, to wit, the testimony of Mrs, 
Ragsdale, the widow of Ellis Ragsdale, and the testimony of 
Wm. Irans, a citizen of this county. The said Mrs. Ragsdale 
is a resident of Erath county, Texas; he did not know that 
he would need the evidence of the said Mrs. Ragsdale until 
this morning. Affiant caused a subpeena to be issued for the 
said Wm. Irans, on the 10th day of February, 1877; the same 
has not been served; the witness, a resident of this county, 
is a material witness for this defendant on the trial of this 
cause. And also 8. G. Coyle, a resident of this county, and a 
material witness for defendant, was regularly subpoenaed on 
the 1st of March, 1877, the said subpeena being issued on the 
10th of February, 1877 ; same subpcena being returned, as to 
Wm. Irans, not found, on the Ist day of March, 1877. These 
are all material for defendant. He expects to have the tes- 
timony of each of the said witnesses by the next term of this 
court. This application is not made for delay, but that jus- 
tice may be done. Affiant expects to prove, by the witnesses, 
that Thomas Carroll settled on the land in controversy in the 
fall of 1852, and that Thomas Carroll sold the improvements 
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and possession of the said land to Ellis Ragsdale for a val- 
uable consideration, and placed said Ragsdale in peaceable 
possession of the said land and improvements; and that the 
said Ellis Ragsdale, after occupying said lands for some time, 
sold the improvements and possession for a valuable con- 
sideration to I. W. Irans, and placed him in possession of the 
same; and that the said witnesses are not absent by the pro- 
curement of affiant. He says he knows of no source from 
which he can procure the said evidence, except what he has 
already procured, and which has been used on a former 
trial of this cause, and what is on file in this cause.” 

The application was overruled, and the defendant forced 
to trial. 

The additional facts, so far as necessary, are given in the 
opinion. 

Judgment was rendered for plaintiff, and McMichael ap- 
pealed. 





C. Payne, for appellant, cited Hipp v. Bissell, 3 Tex., 18; 
Payne v. Cox, 13 Tex., 480; Stover v. Garvin, 22 Tex., 9; 
Word v. Drouthett, 44 Tex., 369; Cochrane v. Farris, 18 Tex., 
855; Cunningham v. Patton, 6 Barr., 355. 





S. J. Hunter, for appellee. 





Moorg, Associate Justice.—In determining whether an 
application for a continuance is the first, second, or a subse- 
quent application, the court must look to the entire record, 
and not merely to the action had in the case after it is re- 
manded by this court for a new trial. Unquestionably, it 
may often require as much, or even more time to prepare 
for the new trial, than it did for the trial in the first instance. 
But this is likewise the case when a new trial is allowed by 
the District Court, or becomes necessary by the withdrawal 
of a juror, or from the action of the court on a motion in 
arrest of judgment. Where this is made to appear, due con- 
sideration can, and should, be given it by the court, in deter- 
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mining the sufficiency of the application upon which it is called 
to act. To say, however, that an application for continuance, 
because no other had been made-since « new trial of the 
cause had been granted by the District or Supreme Court, 
was the first application, when the case had, in fact, been 
previously continued by the party making the application, 
would require the court to interpolate into the statute a pro- 
vision giving it an import altogether different from that ex- 
pressed by its plain language, which, in our opinion, is not 
within its power to make; or, if it was, would not be called 
for, either by public policy, or the due administration of the 
law. 

Appellant has no good cause to complain of the action of 
the court in overruling his application for a continuance. It 
is not pretended that any diligence whatever had been used 
to procure the testimony of Mrs. Ragsdale; nor are the facts 
to excuse the want of such diligence, if there were any, stated, 
so that the court could pass upon their sufficiency. A sub- 
peena for the other witness was issued only a few days before 
the convening of the court. The distance at which the wit- 
ness resided from the court-house is not stated. The affida- 
vit for continuance does not show that proper diligence had 
been used to procure his testimony. (Conner v. Sampson, 
22 Tex., 21.) The fact that a subpcena issued on the same 
day had been served upon another witness, tends in no way 
to prove that due diligence had been used to procure the at- 
tendance of the absent witness. The one may have resided 
in a remote part of the county, while the other may have been 
within a stone’s-throw of the court-house. It also appears, 
from the affidavit, that appellant had other evidence of the 
facts, or certainly of a part of them, which he desired to prove 
by the absent witnesses. He should have stated in his aff- 
davit such facts as would have enabled the court to deter- 
mine whether the additional testimony was essential for his 
defense. 

It is altogether unnecessary for us to discuss the rulings of 
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the court sustaining appellee’s objections to testimony, as 
shown by the several bills of exception in the record; for 
though the action of the court in respect thereto may have 
been ever so erroneous, it certainly worked no injury to ap- 
pellant. The statement of facts shows, beyond all question, 
that the very testimony which it is said in the bill of excey- 
tion was excluded, or testimony of like import by the same 
witnesses, went in evidence to the jury. If the court erred 
in excluding the testimony, this error was cured by its subse- 
quent admission. We cannot say thatthe testimony did not 

A go to the*jury, without impeaching the verity of the statement 
of facts agreed to by appellant, and approved and certified 
to by the judge. If it is insisted that the bills of exception 
are entitled to equal credit with the statement of facts, and 
that they show that the objections to the testimony were sus- 
tained, but if the record contradicts itself, and we are unable 
to determine to which portion of it credence should be given, 
we cannot say whether the court below erred or not. And 
unless we could do this, appellant has no right to a reversal 
of the judgment. 

No objection is made by appellant to the charge of the 
court; and certainly none could be made by him. It unques- 
tionably is as favorable to him,—f, indeed, it is not much more 
favorable than is warranted by the former decisions of this 
court. The evidence, in our opinion, sustains the verdict. 

There is no error in the judgment, and it is therefore af- 
firmed. 





AFFIRMED, 





W. C. Borzs v. 8. J. anp R. C. Lintrarcum. 


1. JUDGMENT BY DEFAULT.—Judgment final by default against one of 
several defendants, cannot be entered until the disposition of the 
case as to the others. 

. STATUTE CONSTRUED.—Paschal’s Digest, 1450, relating to judgments 

by default. 
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3. SAME.—A judgment by default establishes, as against the party in 
default, the facts properly alleged by the plaintiff, and, when the 
case is ready for final disposition, authorizes the entry against him 
of such judgment as the facts alleged may warrant. 

4. SAME.— The interlocutory judgment by default only deprives the 
defendant of the privilege of filing an answer, which otherwise he 
might do at any time prior to the call of the case for trial or final 
disposition. 

5. PRACTICE.—The error iv taking judgment final by default against a 
defendant, while the case is not disposed of as to other defendants 
who have answered, is not cured by the subsequent dismissal as to 
such other defendants. 

6. PARTIES.—Where the pleadings of plaintiff show the legal title to the 
land sued for to be in one of several defendants, and that such title 
so held is for the benefit of one of the defendants, and the equitable 
powers of the court are invoked to cancel-and annul such title, the 
beneficiary is a necessary party, and a decree will not be rendered 
without such party. 

. FORM OF JUDGMENT.—Where the pleadings seek to cancel title deeds 
under which defendant is alleged to hold, the final judgment should 
conform to such pleadings; and in such case the ordinary judgment 
in trespass to try title would be error. 


coe | 


AppgeaL from Rusk. Tried below before the Hon. A. J. 
Booty. 

On November 17, 1875, Sarah J. Linthicum and husband 
brought trespass to try title for 108 acres of land, against 8. M. 
Boles, alleged to be in possession. The petition also alleged 
that Boles claimed the land under a pretended deed from one 
J. E. Norvell, which deed was a cloud upon plaintiff’s title. 

April, 1876, defendant pleaded not guilty. May 25, 1877, 
plaintiff filed a supplemental petition, making W. C. Boles a 
party defendant, alleging a fraudulent comhination between 
defendants to cheat plaintiff; that they claimed the land un- 
der a sale made under a deed of trust made by said Norvell 
to 8. M. Boles, to secure him in a debt; that on the sale the 
deed was taken in the name of W. C. Boles, son of Samuel, 
in secret trust for his father; that a secret deed had been 
made by the son to the father, &c.; that they were purchas- 
ers with notice of plaintiff’s title; said Norvell being also a 
purchaser without consideration, and with notice, from the 
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vendor of plaintiff; and judgment asked cancelling the deed, 
Ke. 

July 21, 1877, judgment final by default was rendered 
against W. C. Boles, in the ordinary form of judgment in 
trespass to try title. On same day, defendant filed a motion 
for a new trial. . 

July 23, plaintiff dismissed her suit against 8. M. Boles, 
the original defendant. 

W. C. Boles appealed. The errors assigned are shown in 
the opinion. 


Jones & Wymer, for appellants, 


N. G. Bagley, for appellees.—The plaintiffs were entitled 
to a judgment by default, when the defendant was properly 
in court and failed to answer; (20 Tex., 729; 24 Tex., 302; 27 
Tex., 428; 29 Tex., 154, 158;) and there was no need to 
take an interlocutory judgment. (6 Tex., 329.) 

In a judgment by default, the facts set out in the petition 
are to be taken as proved; and if in this case the allegations 
are sufficient to sustain the judgment, there seems to be no 
reason why it should be disturbed. (17 Tex., 437; 16 Tex., 
550; 10 Tex., 214; 11 Tex., 19; 4 Tex., 362; 3 Tex., 305; 
21 Tex., 508; 20 Tex., 454; 4 Tex., 381.) 

Applications to open defaults ought not to prevail, if they 
would delay a trial, (20 Tex., 118, 797,) or unless the motion 
is supported by an affidavit, or other evidence of merit, which 

yas not done here. (18 Tex., 32; 25 Tex. Supp., 403.) 

The appellees only recovered what interest the appellant 
had in the land sued for. If he had no interest, he has no 
right to complain of the judgment. It is very evident, that 
the appellant does not show any reason er legal excuse why 
he did not file hig answer in proper time, nor does he show 
that he has any merits or defense to entitle him to have the 
judgment by default set aside. (Wright v. Thomas, 6 Tex., 
420; Cochrane v. Middleton, 13 Tex., 275.) 
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As the appellant does not show that he is injured by the 
judgment, or that he has any equitable or legal defense to the 
suit, it would seem to be unnecessary to set aside the judg- 
ment, or grant him a hearing. 


Moore, AssocraTE Justice.—A final judgment by default 
against appellant was certainly improper and unwarranted, 
until the case was also disposed of as to his co-defendant, 8. 
M. Boles, who had answered the plaintiff’s petition. The 
forty-seventh section of the act of 1846, to regulate proceed- 
ings in the District Court, provides, that “where there are 
several defendants in a suit, and some of them appear and 
answer, and others make default, an interlocutory judgment 
by default may be entered against those who do not answer, 
and the case may proceed against the others; but only one® 
final judgment shall be given in the suit.” (Paschal’s Dig., 
art. 1450.) 

An interlocutory judgment by default establishes, as against 
the party in default, the facts properly alleged by the plain- 
tiff, and, when the case is ready for final disposition, author- 
izes the entry against him of such judgment as the facts al- 
leged warrant. But until this stage of the case is reached, 
the only effect of the interlocutory judgment is to deprive the 
party in default of the privilege of filing an answer, which 
otherwise he might do at any time prior to the call of the 
ease for trial or final disposition. If the suit had been legally 
discontinued as to his co-defendant, and continued still pend- 
ing against him, a final judgment by default could no doubt 
have been taken against appellant. But such is not the case 
presented by this record. The judgment against appellant 
was entered’ some days before the case was dismissed as to 
S.M. Boles. It is therefore unnecessary, at this time, to con- 
sider the effect of such discontinuance. The statute exempts 
appellant from final judgment, by reason of his default, until 
the case is disposed of as to his co-defendant. The policy or 
importance of this privilege is not to be considered or weigh- 
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ed by the court. It is enough that it is given appellant by 
the statute. A judgment depriving him of this privilege is 
erroneous, and must be reversed. 

The judgment against appellant is also erroneous, because 
it does not conform to the pleading, and the nature of the 
ease established by his default. Though appellant and his 
co-defendant are charged with a trespass, yet it is quite ap- 
parent that plaintiffs’ action, as presented by their supple- 
mental petition, cannot be regarded as simply an action of 
trespass to try title. Certainly, in its leading and essential 
features, it is in the nature of a suit in equity to establish 
Mrs. Linthicum’s right to the land described in the petition, 
and to annul the title of the defendants; which, from the 
averments in the petition, we must infer was sufficient to vest 
the title in the defendant 8. M. Boles, whether the legal title 
was in him or appellant, but for his knowledge, and that of 
those under whom he claims, of appellees’ rights, when the 
land was conveyed to them. Although appellees’ pleadings 
are quite loose and contradictory, the inference to be drawn 
from them, taken as a whole, is, that whether appellant holds 
the legal title to the land or‘not, his father, 8. M. Boles, is 
the real party in interest; and whatever title appellant has, is 
held by him in trust for his father. If this is so, certainly 8. 
M. Boles is a proper party to a suit to divest appellant of this 
title; and a court of equity would not cancel and annul a 
title thus held, without the cestui que trust being a party to 
the suit. 

Nor does the ordinary judgment in an action of trespass to 
try title, as rendered in this case, conform to the pleadings 
by which appellees invoked the equitable jurisdiction of the 
court to establish their right to the land, and to cancel and 
annul the apparently better title under which it was claimed 
by appellant and his co-defendant. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Hvuen L. Brrnxiey v. Apa G. TIARKINS ET AL. 


1, PLEADING.—-B brought suit against the heirs of D to recover land 
which he alleged D had purchased with money placed in his hands 
for that purpose, by B; the title was taken in D’s name, thongh the 
petition alleged that D had promised to convey the land to B, and 
had died before doing so. To this a general denial was pleaded. 
The evidence showed that the purchase was made by D, with funds 
aceruing from a partnership enterprise between B and D, aud no 
settlement was shown, nor was the value of the land shown on the 
trial: Held, Since the evidence developed a case entirely different 
from that made in the pleading, judgment should have been renders 
ed for the defendant. 

2. SPECIAL JUDGE.—Whien a cause is tried before a special judge, the 
record should show how he became a special judge. 

8. PARTNERSHIP.—Scee case for facts constituting a partnership. 


AppraL from Kaufman. Tried below before the Ilon. J. 
G. Eblen, special judge. 


J. J. Hill, for appellant. 


[No briefs for appellee have been received.] 


Rorerts, Cuter Justice.—The state of the case made by 
pleadings of the plaintiff, was that ILarkins bought the land 
with Brinkley’s money, deposited in his hands for that pur- 
pose, and took the title in his own name, instead of that of 
Brinkley, and afterwards promised to convey the land to 
Brinkley, but died before doing it. 

To this the defendants pleaded a gencral denial, which put 
in issue the existence of this state of facts, and placed upon 
the plaintiff the burden of proving such facts, in substance 
or legal effect, in order to sustain his cause of action. 

‘The state of case made by the evidence, especially that of 
Hl. L. Drinkley himself, was that Brinkley deposited in the 
hands of Iarkins a large amount of money, which, with its 
interest, amounted to about $20,000, to be employed by Har- 
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kins in the purchase and sale of cotton-cards, upon the terms 
that Harkins was to attend to the business, and, after paying 
back the money advanced, the profits were to be equally di- 
vided between them ; that the land in controversy was bought 
with the proceeds of this money thus employed, and the title 
taken in the name of Iarkins; that a large part of the money 
was invested in cotton-cards in England, and lost, by capture 
and condemnation by the authorities of the United States, on 
the way to a market in Texas; that only about oer of 
this loss had been reclaimed, which was all that ITarkins had 
ever paid to Brinkley. Harkins turned the title papers over 
to Brinkley, and he never required him to make a title to 
him. There was no settlement shown. This transaction, 
as thus proved, was a partnership, and the land purchased 
was parinership property. One party had put in the enter- 
prise his capital; the other, his time and labor. The value 
of the lands thus purchased on joint account was not alleged 
trial. To test the question of the right of 
Brinkley to have a court of equity to decree to him the title 
to the whole of these lands thus purchased, suppose that, by 
the time of the trial, they had been of the value of $50,000, 
would it have been equitable for him to have them decreed to 





or proved on the 


him, even had the suit been properly brought for such a pur- 
pose? If the land should be of less value than that supposed, 
it does not thereby change the remedy by which Brinkley 
must reach his interest in them. 

Or, if this transaction, as proved, should be construed, as 
between the parties, to have been a loan of money to be used 
by Ilarkins in a certain trade, the principal of which was to be 
repaid, and IIarkins was to compensate Brinkley for the use 
of it by giving him one-half of the profits made by the use of 
it in trade by Ilarkins, then it would be Harkins’ land, and 
subject to be sold to pay his debt, if not paid to Brinkley, 
when such debt should be reduced to a judgment, in any 
court having jurisdiction of a suit or proceeding to enforce 
such a debt against the property of a deceased person’s estate. 
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Under either view that may be taken of the case made in 
proof, it is, in its nature, entirely different from the case made 
in the petition of the plaintiff, and that, too, without any re- 
gard to the evidence adduced by the defendants. 

For this reason, the judgment should have been for the 
defeadants, instead of for the plaintiff, the case having been 
submitted to the judge upon the law and facts. 

The bill of exceptions taken to the admission of the depo- 
sitions offered in evidence by the plaintiff, for the want of 
notice of the filing the interrogatories, does not show with 
sufficient distinctness the ruling of the court, and the cir- 
cumstances under which it was made, to require a decision 
of this court upon it. 

The record shows that the case was tried by a special 
judge, without showing how he became so, as it would seem 


it should do in some more definite mode. But no question 


is raised upon his authority to hear and determine the case; 
and it has not been thought necessary to do more than to call 
attention to it, without deciding anything about it. 

Because the case made by the evidence is entirely variant 
from the case made in the pleadings, the judgment is reversed 
and the cause remanded 


REVERSED AND REMANDED. 





W. P. Lane v. Joun N. Doak. 


1, JURISDICTION.—When a suit was pending in the District Court for 
an amount over two hundred dollars, and less than five hundred dol- 
lars, on the 18th April, 1876, it was the duty of the District Court 
to transfer it to the County Court; and if the District Court has neg- 
lected this duty, whatever judgment it may render will be reversed; 
and the cause remanded, because of a want of jurisdiction. 

2. JUDICIAL KNOWLEDGE.—The Supreme Court can know who is the 
county judge of a particular county, only when his official acts come 
in review before it, and not apart therefrom. 
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8. DISTRESS WARRANT.—Sce this case for suggestions in regard toa 
proceeding by a distress warrant. 


AppeAL from Red River. Tried below before the Ion. 
Joseph Bledsoe. 


Wright ¢ McDonald, for appellant. 


Clark § Todd, for appellee. 


Roberts, Curer Justice.—This suit was commenced on 
the 7th of November, 1872, by a distress warrant, founded 
on an aflidavit annexed to an account for $309, for rent of 
100 acres of land in the Alford Allen place, in Red River 
county. The affidavit does not conform to the statute in 
terms as prescribed in the act of 1870, (Paschal’s Dig., 6374,) 
under which the proceeding was instituted, which provides 
“that the plaintiff, his agent or attorney, shall make oath 
that the amount sued for is for rent, or shall produce a writ- 
ing from such tenant to that effect,” upon which “it shall be 
the duty of the justice to issue his warrant of distress.” An- 
other part of the act requires such party to swear that tho 
distress warrant is not sued out for the purpose of vexing and 
harassing the defendant. This writ may be sued out when 
the debt is not due, if “the tenant is about to remove from 
the rented premises, or remove his property from such rented 
premises.” This is, in substance, what the affidavit states; 
but it does not state that the debt is due for rent, nor docs it 
otherwise appear that a writing to that effect was produeed 
before the justice, as authority to him for issuing the writ. 

The writ issued by the justice describes an entirely differ- 
ent affidavit, or misdes¢cribes the affidavit that is in the record. 

The petition, as a cause of action, sets out, and makes ex- 
hibit of, a written obligation for $300, for rent of part of the 
Allen tract. 

The court, upon motion of defendant, set aside the distress 
warrant, for defects in the affidavit and writ. 
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The court, several terms afterwards, upon final trial, upon 
motion of plaintiff, reinstated the distress warrant, and, upon 
giving judgment for the amount of the debt, also ordered the 
property distrained to be sold, if it is returned; but if not, 
that the replevy bond be forfeited, and said Doak have and 
recover of said Lane and his sureties on the replevy bond the 
amount of the judgment. : 

This statement of the case has been made, only for the pur- 
pose of calling attention to some questions that arise upon the 
record as presented: 

Ist. Was not the motion to dismiss the distress warrant 
properly sustained in the first instance ? 

2d. If not, was it proper for the court to set aside its for- 
mer order, and reinstate the distress warrant in full force, 
without first being informed that it was not to the prejudice 
of the sureties on the replevy bond; and how could the court 
be so informed? (Rogers v. Watrous, 8 Tex., 65.) 

3d. Docs this statute give to the replevy bond named in it 
the attributes of a judgment, when forfeited, so as to author- 
ize exccution against the obligors, as has been expressly given 
to replevy bonds in other cases; and if not, how could a for- 
feiture be enforced? (Art. 6376.) 

The statute is meagre and indefinite in other provisions as 
to how and when the sale is to be ordered. (Paschal’s Dig., 
6377.) 

The appellant has assigned as one ground of error, “ that 
the District Court had no jurisdiction of the case.” 

The cause of action is for an amount over two hundred 
dollars, and less than five hundred dollars, and being a suit 
pending in the District Court on the 18th of April, 1876, 
when the present Constitution went into force, it was a case 
that should have been transferred to the County Court for 
trial. 

The record, as presented in this court, docs not show any 
reason why it was not done. We may presume that there 
must have been some reason, such as that the county judge 
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was disqualified from trying the cause, from the fact that the 
briefs on neither side make any allusion to this assignment of 
error. 

This court can, ex officio, know that a certain man is the 
county judge of Red River county, just as it may know the 
district judge, or any other such officer, when, and only when, 
his official acts come in review before it, but not apart there- 
from. If, therefore, that is the reason, as it is supposed, it 
should have been shown in the record as a fact, relating to 
this case, which entitled the District Court to retain and de- 
termine it contrary to the general rule. 

We have to act upon the record as we find it here, and re- 
verse the judgment and remand the case, because of a want 
of jurisdiction of the District Court, as appears by the record 
m this court. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 





Gerorare W. Evans v. S. R. Womack. 


1. HosresTEAD.—B owned and occupied in a town a house, with garden, 
‘Jot, and other ordinary appendages of a homestead. Ile afterwards 
purchased eleven acres of land, separated from his house-lot by 
intervening streets and lots owned by others, and distant from 
his house three or four hundred yards. ‘The land thus purchased 
was cleared, fenced, and placed in cultivation: MWeld— 

1. That whether the eleven acres thus purchased was included 
in the town limits, or situated in the country, under the Con- 
stitution and laws in force in 1860, the fact that its use, either 
by its being cultivated or rented, contributed to the support of 
B’s family, did not make it a part of the homestead. 

2. Ilad it been a horse-lot or garden, used in connection with 
the residence as such appendages are commonly used in a town, 
its separation from the residence by a street would not divest it 
of its homestead character. 

2. PLEADING.—In trespass to try title, a petition which alleges title 
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and seizin in the plaintiff on the 18th ef January, 1873, and ouster 
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by defendant on the 12th of March, 1875, is not on that account 
defective, on general exception. 

3. PLEADING.—The petition, in trespass to try title, is not that char- 
acter of pleading which is required to be ‘‘certain, to a certain 
intent, in every particular,’’ as those terms are understood at com- 
mon law. 

4, PRACTICE—EVIDENCE.—An affidavit made for the purpose of au- 
thorizing the introduction in evidence of a copy of a deed, need 
not in terms allege that the original is “lost,” if it states facts 
reasonably showing that it was lost. 


AppeaL from Hopkins. Tried below before the Ton. 
Green J. Clark. 


The case will be sufficiently understood from the opinion. 


E. D. King and J. K. Milam, for appellant. 
Henderson ¢ Capers, for appellee. 


Roxzerts, Cuter Justice.—The important question in this 
case, is whether or not the land in controversy was a part of 
George W. Evans’ homestead in 1860, when it was levied 
on and sold by the sheriff of Hopkins county, in satisfaction 
of an execution issued upon a judgment against said Evans 
in favor of John L. Garrison. 

The said Evans was the head of a family, and was possess- 
ed of and occupied a residence, with garden, lot, and other 
ordinary appendages of a homestead, in the town of Sulphur 
Springs. Iis business was that of a mechanic. While re- 
siding upon this homestead, and before the levy and sale, he 
purchased the tract of land in controversy, being about eleven 
acres, and cleared the whole, or part of it, for cultivation. It 
was three or four hundred yards from his residence, with lots 
and streets intervening between it and his residence. It does 
not appear whether or not it was then in the corporate limits 
of the town. The petition describes it as being within the 
city of Sulphur Springs. 

Whether it was then a lot in said town, or a tract of land 
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in the country, it was not so connected, by its use or other- 
wise, with his residence as to constitute a part of his home- 
stead. 

The fact that it was a lot in town, if it was so, and made 
to contribute to the support of the family, cither by cultivat- 
ing it himself or by renting it to others, did not make it a 
part of the homestead, simply because, neither by its locality 
nor its use was it a part of his home, in the sense in which 
a homestead is regarded under the Constitution and laws of 
this State. Jad it been a garden or horse-lot, used in con- 
nection with the residence as such appendages are commonly 
used in a town, its separation from the residence by a street 
would not have prevented it from being a part of the home- 
stead. 

Any one taking a survey of the premises, in that case, upon 
discovering its use, when used for such purposes in connec- 
tion with the residence, would readily have recognized it as 
a part of his homestead. Not so, however, in the case of a 
field, though a small one, three or four hundred yards from 
the residence, used for erdinary purposes of cultivation, or 
for rent. This case is decided in reference to the Constitu- 
tion and laws as they existed in Texas in 1860, when the land 
was sold under execution. 

The exception to the petition was general. The objection 
raised in the assignment of error, is that it fails to allege that 
the plaintiff was the owner of the land in controversy at the 
date of the institution of the suit. The words of the petition 
are as follows, to wit: “ Plaintiff alleges that on the 18th day 
of January, A. D. 1873, he was lawfully seized and possessed 
of the tract of land hereinafter described, situated in said 
county of Hopkins, holding the same in fee-simple; that on 
the 12th day of March, 1875, defendant entered upon said 
premises, and ejected plaintiff therefrom, and unlawfully 
withholds from the plaintiff the possession thereof, to his 
damage five hundred dollars; that the premises so entered 
upon, and unlawfully withheld by defendant from plaintiff, 





Evans v. WOMACK. 





Opinion of the court. 





are bounded and described as follows, to wit,” &c. The in- 
dorsement on the petition shows that it is an action of tres- 
pass to try title, which is a form of action substituted by our 
statute for the action of ejectment. The suit was brought on 
the 12th of August, 1875. 

If the plaintiff, as he says, was seized of the land in fee- 
simple on a day before the suit was brought, and defendant 
dispossessed him, and unlawfully withheld the possession from 
him, to his damage five hundred dollars, it follows, by rea- 
sonable intendment from this mode of expression, that plain- 
tiff continued to be the owner of the premises up to the time 
of bringing the suit, and that is certainly suflicient upon gen- 
eral exception. LDesides, this is a mere form of action, the 
only one prescribed in our system of pleading; and to show 
when it is designed to be used as a form only, substituted for 
an action of cjectment to try the title to the land, the statute 
requires the atiorney for the plaintiff to indorse on the peti- 
tion that the action is brought to try the title as well as for 
damages, which was done in this case. 

The form of the action of trespass quare clausum fregit, as 
given in Stephens on Pleading, is as follows, to wit: “ For 
that the said defendant, heretofore, to wit, on the day 
of ———, A. D. , with foree and arms, broke and en- 
tered the close of said plaintiff, called ———, situate,” &c. 
(Page 39.) 

This might be subjected to the criticism that the close might 
have belonged to plaintiff heretofore, and not then when the 
suit was brought. 

If this were not merely a form of action to try the title, 
but in it the plaintiff was required, as he is in other actions, 
to state the facts constituting his cause of action, still it is not 
a sort of pleading, under any known system, that is required 
to be “ certain, to a certain intent, in every particular,” accord- 
ingly as these terms are understood in pleading at common 
law. 

The admission in evidence of the copy of the deed from 
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the sheriff to E. I W. Tomlinson was objected to, because 
of the alleged insufficiency of the affidavit of the attorney in 
proving the loss of the original. The attorney did not swear 
that it was lost, but he stated facts reasonably showing that it 
was lost, without using the word “lost,” which is sufficient. 

The plaintiff, in setting out his title, relied on the fact that 
the land in controversy was not a part of the homestead at 
the time of the sale, on account of its disconnection in locality 
and use from the residence, and by an amendment added the 
farther ground, that before the sale the defendant had bought, 
and designated as a homestead, a tract of land in the country. 

This brought out pleading, on the part of defendant, explain- 
ing this purchase of land in the country, and also an explana- 
tion of why he left the State in 1863, and remained absent 
until 1874, when he returned and took possession of the land, 
—all to show that he had never abandoned the land in con- 
troversy as part of his homestead. 

All this pleading about abandonment, and the evidence 
relating to it, were wholly immaterial, when considered in 
reference to the fact that the land in controv ersy never was, 
according to the evidence, a part of the homestead. 

Judgment affirmed. 

AFFIRMED. 





G. W. Ilvyter et at. v. E. Of. Danonery, Apw’r. 
> 


1, VERDICT—PRACTICE.—In a suit to establish ownership in certai 
promissory notes, and to enforce the vendor's lien upon land for, 
which they were executed, in which suit a remote purchaser is made 
party only for the purpose of reaching the land, but who defended, 
claiming as an innocent purchaser, the verdict not ascertaining that 
the purchaser had notice, or otherwise passing upon his right, it was 
or to render judgment against such purchaser. 

2. SAME.—Sce verdict held insufficient. 

3. 08 FIDE PURCHASER—PART PAYMENT.—If at the time of a 
cash payment of part of the purchase-moncy, the purchaser was en- 
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titled to protection as an innocent purchaser had the entire pur- 
chase-money been paid, he is entitled to protection to the extent of 
the payment so made, 

. NEGOTIABLE NOTES AS COLLATERAL SECURITY—ESTATES.—When 
negotiable notes, payable to bearer, are deposited as collateral secu- 
rity for a debt, the creditor is not a mere mortgagee or licn holder, 
who, in ease of the death of his debtor, must prove up such debt in 
the Probate Court. Ie may, after his debt is due, collect and apply 
the proceeds to his debt. 

. SAME.—If£ such notes are uncollectible, and the creditor be driven to 
treat them as mere personal property pledged to secure the debt, 
and to invoke the aid of the courts to realize upon the security, then 
the matter might come within the reach of the Probate laws, and 
the creditor be compelled to prove his claim, and the securities be 
administered under the Probate law. 

. PLEADING.—An answer resisting a suit for the possession of negotia- 
ble notes in possession of defendant, on the ground that they are 
held as collateral security, should show the amount of the debt 
secured by them. 


Apprat from Lamar. Tried below before the Ion. John 
C. Easton. 

The opinion contains a careful statement of the case. ‘The 
case was taken from Austin to Tyler, and decided December 
4, 1877. 


Johnson § Miner and H. S. Bennett, for appellants. 


E. L. Dahoney, for appellee, cited Cummings v. Rice, 19 
Tex., 225; Patton v. Gregory, 21 Tex., 513; Montgomery v. 
Nash, 23 Tex., 157; Baldridge v. Gordon, 24 Tex., 288; 
Ward v. Bledsoe, 32 Tex., 251; Van Alstyne v. Sorley, 32 
Tex., 532; Clayton v. Frazier, 33 Tex., 101. 


Goutp, Associate Justice.—Dahoncy, as administrator of 
Harlin, brought this suit against Beauchamp, alleging that 
Harlin dicd at Beauchamp’s house; that Beauchamp, with- 
out right or authority, took possession of four promissory 
notes, payable to Harlin or bearer, two on Finch, and two 
on I’reeman, each secured by a vendor’s lien on land sold by 
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Harlin; that he wrongfully demanded and reecived from 
Finch part payment in horses and stock, and finally received 
from I*inch a conveyance of part, and from Freeman of all 
the land, in payment for which their respective notes were 
given. Jinch and Freeman were also joined in the suit; the 
object of the suit being, after having the notes adjudged to be 
the property of the estate of Iarlin, to vacate the conveyances 
to Beauchamp, and to have judgment against inch and Free- 
man respectively on their several notes, and enforcing the 
vendor's lien. The petition also alleged that Beauchamp had 
conveyed the land to Iuyler, charging that Huyler had notice 
of all the facts, making him also a defendant, and seeking to 
subject the land in his hands. 

Beauchamp filed a general exception and gencral denial, 
and diced before answering specially. Tis executors adopted 
his former pleas, and also answered, that of their own knowl- 
edge they knew nothing of the allegations of the petition, but 
that they are informed and believe that Iarlin, in his lifetime, 
was indebted to Beauchamp in a large sum of moncy, and to 
secure the payment of said indebtedness, gave up and deliv- 
ered to said Beauchamp the notes in question. 

The answer of ILuyler was, that he had bought of Beau- 
champ, without notice or knowledge of any other claim: 
that he paid $200 cash, and gave his note for a like sum, 
claiming protection as an innocent purchaser. There was 
an intervention by one McWhirter, growing out of the 
fact that he and Finch were the original vendees of IIar- 
lin, and that after they had divided the land so purchased, 
Freeman had acquired his rights by contract with Me Whir- 
ter, giving his notes to Harlin in lieu of MeWhirtcr’s note, 
and receiving from MeWhirter a title bond. No question 
as to the rights of the intervenor, or of cither Finch or 
Freeman, being before us, it is not necessary to notice 
further that part of the case. The judgment of the court 
was, that the notes were the property of Iarlin’s estate; that 
the plaintiff recover of Finch and Freeman the amounts of 
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their respective notes, with interest, setting aside their re- 
spective conveyances to Beauchamp, and decrecing the sale 
of the lands to satisfy the plaintiff’s vendor’s lien, and giving 
to Finch a judgment against Beauchamp’s estate for the value 
of the horses paid by him on his notes. 

There was a motion for new trial, and a motion in arrest 
of judgment by Iluyler, one ground of the latter motion 
being that the jury had failed to find on the issue as to him. 
These motions were overruled, and this appeal is prosecuted 
by the executors of Beauchamp and by Iluyler. 

We are of opinion that the record does not show a verdict 
sufficient to support a judgment enforcing plaintiff’s lien on 
the land in IIuyler’s hands 

If there had been simply a general verdict in favor of 
plaintiff, and that the land was subject to his lien, that gen- 
eral verdict might reasonably be construed as intended to 
affirm the plaintiif’s full case, and to negative all the de- 
fenses sct up against his lien, including Huyler’s. But, in 
truth, the court submitted to the jury several issues, instruct- 
ing them to write their response to each issue on the charge 
where the word “answer” was written; and the connection 
in which the response finding that the notes were a lien on 
the land comes, shows that it means simply that the notes 
were given for the land. The charge first submits to the 
jury the issue as to whose property the notes were at Lar- 
lin’s death, and the response of the jury, written on the charge 
at this place, finds that issue in favor of Llarlin’s estate. The 
charge then proceeds as follows: 

“Tf you find that these notes belonged to Beauchamp, this 
will cnd your inquiry so far as these notes are concerned. But 
if you find that these notes were the property of Iarlin’s es- 
tate, you will return a verdict for the amount of said notes, 
and interest up to this date, less the sums that have been 
paid to Ifarlin in his lifetime, if any. The second issue will 
ba, on what land are these notes a lien; and you will answer 
whether the Finch notes and the Freeman notes were liens 
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on separate tracts of land. Answer: ‘ We, the jury, find 
that the Finch and Freeman notes are liens on separate 
tracts of land, known as the Finch & MeWhirter tract of 
land, better known as parts of the old tan-yard tract of land.’ 
“W. A. Raprorp, Foreman.” 

This is the finding relied on, in the brief of counsel for 
appellee, to support the judgment. The question submitted, 
and answered, was as to what land these notes were given 
for, and did not extend to the issue as to IIuyler. This 
becomes more evident as the ensuing part of the charge is 
examined. After instructing the jury as to Iinch’s rights to 


recover of Beauchamp’s estate the amount he paid to Beau- 


champ, and to have his deed cancelled, the jury are told, as 
to Freeman’s note, “If you find that these notes were the 
property of ILarlin’s estate, then you will return a verdict in 
favor of plaintiff, and against Freeman, for the amount of 
these two notes, and interest on them up to this date, and a 
vendor’s lien on the land which they cover.” This instruc- 
tion authorized and required such a verdict as was rendered 
on the subject of the lien, without looking to any other ques- 
tion than,— What is the land covered or sold? The charge 
next instructs the jury on the intervention, and here, in the 
appropriate place, follows their answer on that issue. Then 
follow some general instructions as to the rights of the 
holder of a note payable to bearer, defining an innocent 
purchaser as one who, without notice, actual or constructive, 
has purchased, and paid the purchase-money; and the jury 
are told that if they find the notes were turned over by 
Harlin to Beauchamp merely as collateral security for what 
Harlin owed Beauchamp, to find for the plaintiff on the first 
main issue. Nowhere are the jury instructed in what man- 
ner their verdict should be formed, if Iluyler was an inno- 
cent purchaser as to any part of the land. After the charge, 
comes what is termed the general verdict, being only a ver- 
dict against Finch and Freeman respectively for the prin- 
cipal and interest of their notes, and in favor of Finch for 
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; 
the amount paid Beauchamp, and that his deed be cancelled ; 
but being wholly silent as to any lien. Neither this so-called 
general verdict nor any of the special findings can, by any 
reasonable construction, be regarded as extending to Huyler ; 
and there being no verdict as to him, his motion in arrest of 
the judgment should have been sustained. 

The charge of the court would seem to involve the proposi- 
tion that the land was subject in Huyler’s hands, notwithstand- 
ing he might have bonght and paid part of the purchase-money, 
without notice of any opposing claim, if he had received such 
notice before making full payment. As Lluyler’s answer 
admitted that he had only paid half of the purchase-money 
when his answer was filed, the court, perhaps, regarded it 
unnecessary to present any issue as to him. [But it is be- 
lieved that if IIuyler, at the time he made his cash payment, 
would have been protected had it been a payment in full, 
he was entitled to protection to the extent of the payment 
then made. (1 Story’s Eq., sec. 64; Lead. Cases in Eq., vol. 
2, pt. 1, p. 76, et seq.; Youst v. Martin, 3 8. & l., 425; Flagg 
v. Mann, 2 Sumn., 486; Juvenal v. Jackson, 2 Harris, (Pa.,) 
519.) 

It is to be observed, that the plaintiff was seeking equitable 
relief, and that relief will not be extended if, under all the 
circumstances of the case, it is inequitable to grant it. (88. & 
R., supra.) It can hardly be equitable to deny protection to 
a purchaser, otherwise equitably entitled to it, merely because 
he has not fully paid the purchase-money. 

There was also error in that part of the charge which held, 
that if the notes had been deposited with Beauchamp as 
collateral security, they should find that Tarlin’s estate we 
entitled to them. 

The notes were payable to Harlin or bearer, the legal title 
passing by delivery. 

When such negotiable instruments are deposited as collat- 
eral security for a debt, the creditor is not a mere mortgagee 
or lien holder, who, in case of the death of his debtor, must 
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prove up his claim against the estate, and ask the aid of the 
Probate Court to enforce his lien. THe has, in his own hands, 
the means of paying himself, and may, at any time after his 
debt is due, collect the collaterals, and appropriate the pro- 
ceeds to such payment. To the extent of his debt he may 
appropriate the collaterals, being accountable only for the 
surplus; and there is nothing in the Probate laws of this 
State inconsistent with the exercise of such authority. 

If, however, these negotiable securities prove to be uncol- 
lectible, and the creditor be driven to treat them as mere per- 
sonal property, pledged or mortgaged to secure a debt, and 
to ask the aid of the courts in enforcing his lien by a sale, 
then, indeed, he might come within the reach of the Probate 
laws, as & mere mortgagee or lien creditor, and occupy no 
better position than the holder of a mortgage or deed of 
trust. (1 Daniels on Neg. Insts., sec. 833; Donohoe v. Gam- 
ble, 38 Cal., 341.) The right of the holder of a deed of trust 
to proceed to sell, has been held to be suspended, in case of 
death, by force of our Probate laws. Those laws have sub- 
ordinated such claims to others, which the statute directs to 
be first paid. But there is no provision of the Probate law 
which reaches a ereditor who has, in his own hands, that 
which may be treated as so much money, and appropriated 
as such to the payment of his claims. 

The answer of Beauchamp’s exccutors, stating their belief 
that Ifarlin was indebted to Beauchamp in a large sum, and 
liad deposited the notes to secure that indebtedness, should 
have stated the amount of the debt secured, because the right 
to appropriate the collaterals was limited by that amount. 
The mere fact that the notes were held as collaterals for some 
debt, was not a sufficient justification of the appropriation, 
unless it appeared that the debt secured was at least equal in 
amount to the notes. (Edws. on Bail., page 261; Garlick 
v. James, 12 Johns., 146.) 

Enough has been said to call attention to the points in- 
volved in the case, as to the parties before us. As to the 
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rights of Finch and Freeman, who have not appealed, we 
intimate no opinion whatever. 


et 


2. 


3. 


4. 


6. 


The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





J. W. Fuanaaan vy. I. M. ann O. B. Cusuman, 


VENDOR'S LIEN.—It has been held by this court, from its first organti- 
zation, that the vendor of land has an equitable lien upon it for the 
unpaid purchase-money, unless such lien has been expressly or im- 
pliedly waived or abandoned. 

SAME—DEBT CARRIES THE LIEN.—It is regarded as settled, in this 
State, that the transfer or assignment of the debt carries the lien or 
security for its payment, unless it is shown that such was not the 
intention of the parties. 

SAME—EFFECT OF TAKING ADDITIONAL SECURITY.—Whiere other 
security than the land is contracted for, equity does not infer that 
the vendor is entitled toa different and additional security from that 
stipulated. 

VENDOR'S LIEN NOT LOST BY CHANGE IN EVIDENCE OF THE 
DEBT.—The lien is a security for the purchase-money as long as it 
remains unpaid. It is not merely a security for the note given in 
the first instance, but for the debt of which the note, when given, 
is merely the evidence. 

SAME—CASE IN SUIT.—A sold a tract of land to B, and executed to 
him a title bond, taking his promissory note for the purchase-money. 
Subsequently, and after part of the note had been paid, and while 
B and family were residing on the land, B contracted with C to 
furnish the balance due on the purchase-money note, and on such 
payment A exccuted a deed to B, who at the same time executed 
his note to C for the money by him advanced and paid to A, recog- 
nizing in the note the vendor's lien, and at the same time exceuting 
a trust deed to secure the payment of the last note toC : eld, That 
as it appeared that it was not the intention to abandon the lien, 
the vendor’s lien remained as against homestead rights of B and his 
family in the land, 

RIGHT OF VENDOR UNTIL PURCHASE-MONEY IS PAID.—Until the 
purchase-money is paid, the better title remains in the vendor, and 
in the above facts the rights of the vendee are no better than if he 
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had renewed the note to A, and made simultaneously a mortgage 
to secure it. There was no instant of time during which the vendee 
had an unincumbered title. 


AppeaL from Rusk. Tried below before the Hon. A. J. 
Booty. 

December 6, 1870, at Henderson, in Rusk county, Web- 
ster Flanagan, Hf. M. Cushman, and C. T. Garland had the 
following transactions: Garland held a note on Cushman for 
a tract of land on which was due $3,823.13 gold. This sum 
Flanagan furnished and paid to Garland, who at the time 
executed a deed for the land to Cushman. Cushman, then 
residing upon the land with his family, executed his note to 
Flanagan for the money advanced, recognizing in the note 
that the vendor’s lien on his homestead existed, to secure the 
note; and executed a trust deed to Flanagan for the land, 
to secure the note. 

Webster Flanagan assigned the note and trust deed to J. 
W. Flanagan. R. W. Flanagan, as agent for the holder of 
the note and mortgage, made an ineffectual effort to enforce 
the trust by sale, and the land was by him deeded to J. W. 
Flanagan. 

J, W. Flanagan brought suit in the ordinary form for tres- 
pass to try title against Cushman, and in another suit sought 
judgment against Cushman on the note, and an order en- 
forcing the trust by sale. These suits were consolidated. 
Cushman and wife interposed their claim for 200 acres, 
including their residence, as homestead, aud pleaded not 
guilty. 

On the trial, no jury being demanded, the court held the 
sale by R. B. Flanagan void; rendered judgment for the 
amount due on the note; allowed homestead rights to Cush- 
man and wife, but disallowed their selection as inequitable ; 
appointed commissioners to lay out 200 acres, including im- 

. provements, for the homestead; ordered sale of the residue. 

The plaintiff appealed. The facts in evidence were— 

1. The promissory note of Cushman to Webster Flanagan 
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or bearer, reciting, “for which he holds a lien on my home- 
stead and Jand on which I live,” of date December 6, 1870. 

2. Mortgage, with power to sell, by Cushman to W. Flan- 
agan, ef same date, for the land, to secure the note, reciting 
that the note was “ given for money borrowed of him to pay 
the balance of the purchase-money due” on it. 

83. Deed from Garland to Cushman for same land, acknowl- 
edging full payment. 

4, Plaintiff offered to prove, by Webster Flanagan, that the 
amount of the note was paid by him to Garland, as a part of 
the purchase-money due from Cushman to Garland; and at 
the time of the exeeution of the note and mortgage, and the 
payment of said money to Garland, it was distinctly under- 
stood by said Cushman, Garland, and Flanagan, that the lien 
for the purchase-money for said land, then held by Garland, 
should be retained by Flanagan; and the intent and mean- 
ing of the transaction was, that Flanagan was to be subro- 
gated to all the liens and rights of Garland, and be protected 
as such. ‘This was excluded. 

5. It was admitted, that on December 6, 1870, at the date 
of the mortgage and note, Cushman and his wife and family 
resided on the land. 


James I. Jones, for appellant, cited Eppinger v. McGreal, 
31 Tex., 147; Dunlap v. Wright, 11 Tex., 597; Baker »v. 
Clepper, 26 Tex., 634; Monroe v. Buchanan, 27 Tex., 241; 
Peters v. Clements, 46 Tex., 114; Wright v. Wooters, 46 
Tex., 383; Ellis v. Singletary, 45 Tex., 27; Farmer v. Simp- 
son, 6 Tex., 308. 


W. W. Morris, also for appellant. 


Martin Casey, for appellees, cited 1 Story’s Eq. J., secs. 112, 
113, 114, 115; Wynn v. Flannegan, 25 Tex., 778; Paschal’s 
Dig., art. 1451; Bailey v. Harris, 19 Tex., 108; Mackey v. 
Wallace, 26 Tex., 526. 
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Moors, AssocraTE Justice.—It cannot be questioned that 
it has been held by this court, from its first organization, that 
the vendor of land has an equitable lien upon it for the un- 
paid purchase-money, unless such lien has been expressly or 
impliedly waived or abandoned. (Briscoe v. Bronaugh, 1 Tex., 
326.) It is said to be “a natural equity that the land shall 
stand charged with so much of the purchase-moncy as” re- 
mains unpaid, without any special agreement to that cffect. 
Id.) It must also be now regarded as settled, in this State, that 
the transfer or assignment of the debt carries the lien or secu- 
rity for its payment, unless it is shown that such was not the 
intention of the parties. (Moore v. Raymond, 15 Tex., 554; 
Murray v. Able, 19 Tex., 213; McAlpin v. Burnett, 19 Tex., 
500; White v. Downs, 40 Tex., 225; Cordova v. Ilood, 17 
Wall., 1.) Though the taking of personal security, (a chat- 
tel mortgage, assignment of collaterals, or a mortgage on 
other lands,) if unexplained, is evidence of an implied waiv- 
er of the vendor's licn,—or, to speak more accurately, where 
other security than the land is contracted for,—equity does 
not infer that the vendor is entitled to a different and addi- 
tional security from that stipulated for. (35 Tex.,689.) But 
the presumption of abandonment, or waiver of the equitable 
lien, from taking the note or bond of the vendor, with other 
security for their payment than the land, is open to rebuttal 
by evidence that such was not the intention of the parties. 
(Ellis v. Singletary, 45 Tex., 27.) 

If the purchase-moncy is unpaid, it will not be presumed 
that the lien is waived or abandoned, if, in view of the en- 
tire transaction, it appears that it was not the intention to 
release the land and rely upon other security. It is therefore 
said: Taking a mortgage upon the land, to secure the pur- 
chase-money, will not have this effect. ‘The question,” says 
Walker, J., in the case of Wasson v. Davis, 34 Tex., 159, “is 
not whether the vendor relies upon his lien, but whether he 
relies upon the particular estate sold, for his money. If he 
intends to rely on the estate, the law gives him the equitable 
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lien, and it would not be fair to divest the lien, if he shows 
only a purpose to strengthen and not to abandon it. Courts 
look to the fact of the lien, not to the form; equity pursues 
the substance, not the shadow, and will not disregard the 
essence of things to insist on forms.” 

The lien, as has been often held, is a security for the pur- 
chase-money so long as it remains unpaid. It is not merely 
a security for the note given in the first instance, but for the 
debt of which the note, when given, is merely the evidence. 
(Cordova v. Tlood, supra ; Morris v. Lockett, 23 Ga., 23.) 

Unquestionably, Cushman has never paid the entire pur- 
chase-moncey for the land upon which appellant claims a lien, 
The note which Webster Flanagan paid Garland was evi- 
dence of this debt. THe could not get a title until Garland 
was paid. If Webster Flanagan had merely loaned or ad- 
vanced Cushman the money to pay this note, relying on 
Cushman to secure its repayment by a mortgage upon the 
land after he should get title from Garland, neither he nor 
appellant, his assignee, would be entitied to a vendor’s lien, 
or to have a decree for the sale of the homestead of appellees 
under such mortgage. (Malone v. Kaufman, 38 Tex., 454.) 
But such are not the facts of this case. The payment of 
the note which Garland held, his deed to Cushman, and the 
execution of the new note and mortgage to Flanagan, were 
the result of a mutual understanding and agreement between 
Flanagan and Garland, as well as Cushman. 

These different instruments must be construed together, as 
exhibiting the several parts of an entire transaction. 

It cannot be disputed, that if the new note had been given 
by Cushman to Garland in consideration of his surrender of 
the original note and the delivery of the deed to the land 
which Garland gave him, Garland would have been entitled 
to a vendor’s lien for its payment; or if payment of the sec- 
ond note had been secured by the simultaneous execution of 
a mortgage in Garland’s favor, he would have held the su- 
perior title to the land until the payment of the purchase- 
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money; or if Garland had transferred the original note to 
Flanagan before executing the deed to Cushman, or if a new 
note, secured by mortgage, as suggested above, had been 
transferred by Garland to Flanagan, he would have been 
entitled in equity to the benefit of Garland’s lien or security. 
Or had the new note been made to Flanagan after the transfer 
or assignment to him of the original note, he would, unques- 
tionably, have been subrogated to Garland’s lien, unless it 
was clearly shown that such was not the understanding or 
intention of the parties. Now, unless equity disregards “the 
essence of things to insist on forms,” can it make any essen- 
tial difference whether the original note was actually trans- 
ferred to Flanagan before the new note for the purchase- 
money was given or not? Whatever may be the forins of 
the transaction, it is clear that Cushman has never paid the 
purchase-money for the land. Flanagan paid the amount 
for which Cushman gave the note on which this suit is 
founded, to induce Garland to make him a deed for the 
land. Before he did so, it was understood, between both 
Garland and Cushman, that Flanagan was to be subrogated 
to Garland’s securities. Equity, as previously said, looks to 
“the substance, and not the shadow,” and infers the lien for 
the security of the debt, the unpaid purchase-money, and not 
merely the particular note which originally may have been 
given as evidence of its amount. The note given Flanagan 
being for the debt which Cushman agreed to pay for the 
land, appellant, as his assignee, is in equity entitled to a lien 
for its payment, unless this lien was waived by accepting the 
mortgage on the land. But if the giving of the mortgage 
would warrant such an inference, this inference may be re- 
butted by proof that such was not the intention of the parties 
to the transaction. 

There is another view which may be taken of the matter, 
which leads to the conclusion that the court erred in holding 
that the 200 acres of the land claimed by appellees as their 
homestead, was not subject to sale on a foreclosure of the 
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mortgage. It is a familiar principle, that when the purchaser 
executes a mortgage to the grantor at the time he receives 
his deed, that, as between the parties, the superior title re- 
mains with the vendor, and that the purchaser does not, by 
his deed, acquire a right to the land to which the home- 
stead claim of the family will attach until the mortgage is 
discharged. 

The mortgage in this case was not made to the grantor; 
but in view of the fact that it was made to secure the pur- 
chase-money paid for the purchaser by the mortgagee, and 
in consideration of which the deed to the land was made, 
and that the purchaser, simultaneously with the delivery of 
the deed, executed the mortgage, it must be held that the 
equity of the mortgagee is the same, or, at least, his right to 
foreclose the mortgage is not less than if he had made the 
deed, instead of causing this to be done by the original ven- 
dor. There was no instant of time during which Cushman 
had an unincumbered title to the land. The deed to him 
was executed in consideration of the money paid by Flana- 
gan, and to enable him, as all parties supposed, to secure its 
repayment by the mortgage. Under these circumstances, it 
must, we think, be clear, that he did not get by his deed a 
title to which the homestead right could attach, as against 
his mortgage. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





W. J. Morpny et at. v. D. L. anp J. Garrett. 


INJUNCTION—VARIANCE—PRACTICE.—An injunction suit was brought 
against trustees, to enjoin the sale of trust property, alleging the 
payment of the debt for which the trust was made, and specify- 
ing, as an item in the payment, an agreement between plaintiff 
and the beneficiary of the trust, that a promissory note, indorsed 
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by the maker of the trust deed to the beneficiary, was to be a credit 
upon the debt. The evidence showed that the note was assigned 
only as collateral, and while it had been prosecuted to judgment, 
nothing had been realized. The court below allowed the amount 
of such note as a credit, until it should be accounted for, and en- 
joined the enforcement of the trust as to all but a small sum remain- 
ing due: Held, Error. 
1. The relief was granted upon facts not pleaded. 
2. The court intimates that the facts may not authorize the 
relief; not deciding that a creditor may not pursue both the trust 
and collaterals until his debt be satisfied. 


ArpEat from Hopkins. Tried below before the Mon. 
Green J. Clark. 

March 31, 1876, James and David L. Garrett obtained a 
temporary injunction, restraining W. J. Morphy and J. K. 
Milam, trustees, and Wallace & Co., beneficiaries, from pro- 
ceedings under a trust deed executed by plaintiffs to Mor- 
phy, to secure an indebtedness to Wallace & Co. The ground 
of relief alleged was the full payment of the indebtedness to 
Wallace & Co. One of the items insisted on as a part pay- 
ment was a note indorsed by plaintiffs to Wallace & Co. on 
Heath. The defendants denied payment, &c. 

September, 1877, the case was tried upon the merits, no 
jury being demanded. 

The facts, as ascertained by the court and recited in the 
judgment, are as follow: 

That on July 11, 1873, plaintiffs executed their promissory 
note for $5,282.53, due one day after date, to Wallace & Co., 
and at the same time, to secure its payment, executed to de- 
fendants Morphy and Milam, as trustees, a deed of trust 
upon certain lands (describing them); that at the date of the 
execution of the note, plaintiffs had transferred to Wallace 
& Co., to further secure the payment of said note, a note on 
M. H. Heath, secured by vendor’s lien, upon which was then 
due $2,226.32, upon which Wallace & Co. obtained judg- 
ment, and still retain control of and have not accounted for; 
that, deducting the Heath note and other payments estab- 
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lished by the testimony, there remained due from plaintiffs 
to Wallace & Co. $240.46. 

Upon which the court rendered a decree, perpetuating the 
injunction as to all of the debt so found to be paid, and until 
Wallace & Co. should account to plaintiffs on their note for 
the said judgment against Heath, dissolving the injunction 
as to $240.46 remaining due. 

The defendants urged a motion for new trial, which was 
overruled, and they appealed. 


King § Blythe and J. D. Milem, for appellants. 


C. Payne, for appellees. 


Govutp, Assocrate Justice.—The appellees enjoined the 
enforcement of a deed of trust, claiming that the note secured 
by the trust deed had been fully paid. In specifying the 
payments, it was alleged that it had been agreed by defend- 
ants that the amount of a note on one Heath, which note had 
been by one of the plaintiffs indorsed to Wallace & Co., 
should be entered as a credit on the note secured by the deed 
of trust. 

On the trial, however, it was found, and indeed such was 
the purport of Garrett’s own testimony, that the Ieath note 
was held merely as a collateral, to secure the same note se- 
cured by the deed of trust. The judgment of the court, to 
whom the cause was submitted without a jury, states this 
fact, and further, that Wallace & Co. had reduced the Heath 
note to judgment, which they retained control of and had 
not accounted for; states further, that the balance due on the 
note secured by the deed of trust, and not secured by the 
judgment on the Heath note, was $240.46; and thereupon 
proceeds to perpetuate the injunction, except as to said bal- 
ance, until said Wallace & Co. have finally accounted to 
plaintiffs for the proceeds of the Heath note and judgment. 

This was to grant plaintiffs relief on grounds not set out 
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in their petition. They had not, in their petition, claimed 
relief, because of defendants’ neglect to collect or account for 
the Heath note, but on the very different ground, that it had 
been agreed to take that note as a payment, and to enter its 
amount as a credit. The plaintiffs failed to make out this 
part of their case; and it was error in the court to give 
plaintiffs relief on other grounds than those stated in their 
pleadings. 

In reversing the cause for this error, we certainly do not 
intend to intimate that a creditor, whose debt is made safe 
by collaterals as well as by deed of trust, may not enforce all 
of his securities until his debt is paid; nor that the debtor 
is without remedy if injured by the failure of the creditor to 
use proper diligence in the management of his securities, or 
to give proper account and credit for amounts realized there- 
from. (Edwards on Bailments, 234, 261; Lewis v. Taylor, 
17 Tex., 57.) 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





W. B. Wnricnut v. Groncr W. LANcASTER ET AL. 


1. Drep.—An instrument describing land, and signed by a party, which 
has in its beginning and other parts the formal portions of a deed, 
but is without a habendum clause ; which acknowledges the receipt 
of a consideration, without stating from whom; which describes 
land, but which fails to state for what purpose, and which fails to 
designate a vendee, as such, cannot be regarded as a deed conveys 
ing any legal or equitable interest in land. 

2. DEED.—Equity, as between parties to a defective instrument, may 
supply omissions, according to the real intention of the parties in 
making the instrument; but it must be done upon proper proceed- 
ings, instituted for that purpose. 

8. REGISTRATION.—The recording of an instrument so fatally defective 
that it can neither be regarded as a deed nora written contract con- 
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cerning land, cannot be regarded as constructive notice to any one 
of any right asserted by any one claiming under it. 

4, DISTINGUISHED from Miller v. Alexander, 8 'Tex., 45; Tolman »v. 
Criswell, 13 Tex., 38; and McCown v. Wheeler, 20 Tex., 372. 

5. APPROVED.—Burnham v. Chandler, 15 Tex., 441, approved. 


Apprat from Rockwall. Tried below before the Hon. 
Green J. Clark, 


William Charlton, for appellant, argued, that the instrument 
(set forth in the opinion) is absolutely void, citing the follow- 
‘ing authorities: Brown v. Manter, 21 N. IL, (1 Foster,) 528, 
and authorities there cited; Pierson v. Doe, 2 Ind., 123; also, 
McCown v. Wheeler, 20 Tex., 372; Viser v. Rice, 33 Tex., 
156; Leland v. Wilson, 34 Tex., 93. 


[A brief, not signed by counsel, was filed for appellee.] 


topents, Curer Justice.—This is an action to try the title 
to fifty acres of land. The defendants answered, by filing 
gencral exceptions, a general denial, and pleas of the statute 
of limitations of three, five, and ten years. 

Both parties rely on their paper titles, and no other evi- 
dence was adduced upon the trial. 

There was no objection made to the admission of any of 
the evidence, except to the instrument purporting to be a re- 
corded deed, from E. W. Lancaster and Elizabeth Lancaster, 
to Reuben Bowen, George W. Lancaster, and James R. Lan- 
easter, under which the defendants claim to hold the land. 
That instrument was admitted in evidence over exceptions 
by the plaintiff, as follows, to wit: “1st. Because the same is 
inoperative and void, and no evidence of bargain and sale of 
land. 2d. Because there are no apt words of conveyance in 
said deed, nor words in said deed from which the intentions 
of the parties can be gathered.” The overruling of these 
exceptions appears in a bill of exceptions, contained in the 
record, 

This instrument was important to the defendants in two 
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respects: first, to show title in themselves, derived through 
E. W. Lancaster from Mary Standifer; and, second, to show, 
by its being recorded in Kaufman county, where the land 
was then situated, that the defendants, (at least, two of them, 
George W. and James R. Lancaster,) were necessary parties, 
as defendants, in a suit instituted by J. J. Dickson, in Gray- 
son county, against E. W. Lancaster and Reuben Bowen as 
makers, and §. I. McIlenry as indorser, of a note given for 


Pe) 
7 


the purchase-money for said land, the amount of which was 
adjudged in favor of said Dickson, with a vendor's lien on 
the said land, through and under which judgment, and sale 
of the land thereunder, the plaintiff claims title by a regular 
chain of title deeds, which were admitted in evidence with- 
out objection. 

The instrument excepted to was executed and recorded in 
1859, before the institution of the said suit in Grayson coun- 
ty, in 1860. Ii, therefore, it was a valid instrument, either 
as a deed or as a contract for the purchase of the land, and 
it was duly recorded before the institution of said suit, George 
W. and James R. Lancaster, not having been made parties 
to said suit, the judgment foreclosing the vendor's lien, as 
against their vendor, E. W. Lancaster, would not bind them, 
and it would follow that this suit, as brought, being an ordi- 
nary action of trespass to try title to the land, could not be 
inaintained against them. (Byler v. Johnson, 45 Tex., 509.) 

Without going over the numerous matters in the record 
contained in the instruments, which evidently, but imperfect- 
ly, present the transactions they were designed to represent, 
to show how the material question in the case is reached, it 
will suffice to state, that if the court erred in admitting in 
evidence the instrument offered as a recorded deed, over the 
exceptions previously recited, the judgment must be reversed. 

That instrument reads as follows, to wit: 

“Tue Strate or Texas, 
“Kaufman County. 
« Know ail men by these presents, that we, E. W. Lancas 
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ter and Elizabeth 8. Lancaster, of the State and county first 
mentioned, in consideration of the sum of four thousand dol- 
lars to us in hand paid: Reuben Bowen and James R. Lan- 
easter and George W. Lancaster, and their heirs and assigns 
forever, all our right, title, claim, and interest, estates and 
demands, both at law and in equity, and to all three certain 
pieces or parcel of land situated in said county and State, 
described as follows, to wit, [the field-notes of the three 
tracts being here inserted, one of which being the fifty acres 
sued for,j with all and singular the hereditaments, appurten- 
auces thereunto belonging. 

“Tn witness whereof, we hereunto set our hand and hand-set, 
this the fifth of December, one thousand cight hundred and 
fifty-nine (December 5, 1859). 

“Witness: 

«J. W. Lancaster. [SEAL.] 
« ELIzABETH §. LANcASTER.” [SEAL.] 
The words of conveyance and of holding which are 
omitted are, after the words “dollars to us in hand paid,” the 
following: “by Reuben Bowen, James R. and George W. 
Lancaster, we have this day granted, bargained, sold, and 
released, and do by these presents grant, bargain, scll, and 
release, unto said Reuben Bowen,” & And after the words 
“appurtenanees thereunto belonging,” the following: “To 
have and to hold all and singular the premises above men- 
tioned, unto the said Bowen, James R. and George W. Lan- 
caster, their heirs and assigns forever.” (Scc form of decd, 
Paschal’s Dig., art. 1000.) 

The parts omitted, if an ordinary deed was intended to be 
drawn up, are certainly the most essential parts of such an 
instrument, because, had they been inserted, they would have 
shown— 

1st. By whom the consideration was paid. 

2d. To whom the estate was conveyed by the use of words 
of conveyance appropriate to convey an estate in lands. 

3d. The nature of the estate conveyed, in reference to the 








Wriaut v. LANCASTER. (Tyler Term, 





Opinion of the court. 





quantity of interest, the time of enjoyment, or conditions 
annexed, 

Without these parts, or at least without words of some sort 
used in the instrument which can be construed to import a 
conveyance of the land, it is not a deed. Where there is an 
entire absence of such words in any part of the instrument, 
there is nothing to found an implication upon, in order to 
supply the defect by construction. 

It will not do to supply the necessary words that have 
been—not partly, but entirely—omitted, because we may 
know what words are necessary. That would be, in effect, 
filling up a blank deed with contracting parties, and the con- 
tract made by them, in relation to the land described in the 
instrument over the signature of the parties. 

The object of requiring a deed to be in writing, is to make 
certain and perpetuate the existence of a contract made, and 
things done in pursuance of it, concerning a particular tract 
of land, which are necessary, under the law, to transmit the 
title to it from one person named to another person named 
therein. 

This instrument represents no such facts, and cannot be 
elevated to the dignity of a deed, because it is a statement, 
over the signatures of two persons, of some things that might 
be appropriate in a deed, such as a consideration received, 
and the description of some tracts of land ly metes and 
bounds. 

Bacon, treating of the laws of England after the enactment 
of the statute of frauds and perjuries, says the office of the 
premises of a deed is to name the grantor and grantee, and 
the thing to be granted or conveyed, and that “ it is the pre- 
mises of the deed that make the gift.” He enters upon a 
discussion of whether or not a person named in the habendum, 
and not in the premises, can acquire the land, and he in- 
clines to the opinion that he cannot, but gives the authority 
of Coke that he can. (4 Bacon Abr., 212-214.) 

In Massachusetts, it was held, that a person named only in 
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the habendum might take the land, the consideration and 
names of the parties being set out in the premises. (Bridge 
v. Wellington, 1 Mass., 219.) 

Here, the person to whom the grant was made being omit- 
ted in the premises of the deed, the omission was supplied 
from that part of the deed which showed who was to have 
and hold the estate. 

In New Hampshire, it was held, that the omission of words 
of grant, evidently by mistake, the instrument being other- 
wise perfect as a warrantee deed, was not helped by the 
habendum so as to grant the land; but by virtue of the war- 
ranty to the person from whom the consideration was recited 
to have been received, and who was named in the habendum 
as the person to hold, the instrument was admitted in evi- 
dence as an estoppel, as thereby a circuity of action would 
be prevented. (Brown v. Manter, 1 Foster, 528.) 

In Indiana, it was held, that an instrument under seal, ac- 
knowledging the receipt of the consideration for the sale of 
real estate, but containing no words of conveyance, does not 
transfer the legal title. (Pierson v. Doe, 1 Carter’s Ind. Rep., 
123.) 

It cannot be well conceived, that any law writer would 
advance the doctrine, or that any decision could be found 
holding, that an instrument like the one under consideration 
—without words of conveyance, without a habendum clause, 
without a warranty, and acknowledging the receipt of a con- 
sideration, without stating from whom; describing land, 
without saying what was to be done about it; and naming 
three persons, without saying what they had done, or what 
they were to have—was a deed conveying cither a legal or 
equitable interest in the Jand described. 

It is a senseless jargon, that does not amount to a written 
contract, concerning lands, permitted by law to be recorded. 
(Paschal’s Dig., art. 4989.) 

There is not a word or sentence in it, that can be tortured 
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by construction, or by the most remote implication, into a 
contract about anything. 

In support of this instrument, reference is made, by counsel 
for appellees, to several cases in our own court. 

Miller v. Alexander was the case of a sheriff’s deed, with- 
out a scroll for a seal, which was held to convey an equi- 
table right to the land, and being recorded was constructive 
notice. (8 Tex., 45.) 

Tolman v. Criswell was the case of an obligation for title 
to land without a seal, which was held to be a contract for 
the sale of land, in which a seal was not necessary. (13 Tex., 
38.) 

In both of these cases, there were words used in the in- 
struments showing that a contract was made, and by and be- 
tween what partics it was made. 

McCown v. Wheeler was the case of a suit to recover the 
possession of a deed, in which the name of the grantee was 
left blank. It was held, that the deed might be sufficient 
prgof.to enforce specific performance, upon proof of pay- 
ment of the purchase-moncy, and that the instrument was 
delivered to evidence a transfer of the title, with authority to 
fill the blank with the name of the grantee. (20 Tex., 372.) 

This was simply holding that a deed thus defective might 
be treated as a contract for the sale of land, in a suit in 
equity, wherein the material facts in connection with it were 
stated and proved. 

Equity, as between the parties to a defective instrument, 
may supply omissions, according to the real intention of the 
parties in making the instrument, but it must be done upon 
proper proceedings instituted for that purpose. It is un- 
necessary now to consider whether equity could help out this 
instrument, because no such proceedings have been instituted, 
if they could be, in this suit. 

If, as we hold, this instrument is neither a deed nor a 
written contract concerning land, the recording of it was not 
constructive notice to J. J. Dickson, when he brought his 
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suit against E. W. Lancaster to foreclose the vendor’s lien 
upon the land in controversy. 


It has been held, that the recording of an instrument not 


authorized to be recorded, is not notice to any one. (Burn- 
ham v. Chandler, 15 Tex., 441.) 


5. 





REVERSED AND REMANDED. 





J.B. Jonnson Et AL. v. THoMAS HARRISON ET AL. 


. SUIT BY HEIR OF DECEASED WIFE FOR COMMUNITY PROPERTY.— 


In a suit for land by the heirs of a deceased wife against vendees of 
the husband, subsequent to the wife’s death : Held, That the fact of 
heirship and that the land was community property at the death of 
the parent being established, the children of the deceased are enti- 
tled to recover, unless some equitable defense be made. 

CASES DISCUSSED AND APPROVED.—Robinson v. McDonald, 11 
Tex., 385; Duncan v. Rawls, 16 Tex., 478; Thompson v. Cragg, 24 
Tex., 582; Mitchell v. Marr, 26 Tex., 329; Jones v. Jones, 15 Tex., 
143; Stramler v. Coe, 15 Tex., 211; Primm v. Barton, 18 Tex., 227; 


Walker v. Howari, 34 Tex., 478; Magee v. Rice, 37 Tex., 500. 


. CASE DISCUSSED AND LIMITED.—Burleson rv. Burleson, 28 Tex., 


418. 


. COMMUNITY PROPERTY LIABLE TO DEBTS OF COMMUNITY.—On 


the death of either husband or wife, the debts aud obligations of the 
community are a charge on the common property, which must be 
satisfied, and it is only the remainder to which the survivor and 
children of the deceased are entitled. But, subject to this charge, 
the remainder vests in the survivor and the children of the de- 
ceased. 

SAME.—The interest of the survivor and that of the children is the 
same, each one-half of the remainder. The legal title is in the sur. 
vivor and in the children. 


. COMMUNITY DEBTS, HOW PAID.—If there be community debts, the 


survivor of the community may appropriate community property to 
their payment, and his power to wind up the community affairs is 
so far recognized, that sales made by him for that purpose will not 
be set aside. 
SALE OF COMMUNITY PROPERTY BY SURVIVOR.—The power to 
sell is dependent upon the existence of some claim against the com- 
17 
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munity, and whoever purchases must see to it that the facts exist 
which authorize the sale. 

8. SUITS BY HEIRS AGAINST THE VENDEE OF SURVIVOR.—Children 
of the deceased member of the community, suing the vendee of the 
survivor, occupy the same position as in other cases of heirship. 
They show a legal title, and are therefore entitled to recover, unless 
a valid sale be shown. 


AppeaL from McLennan. Tried below before the Hon. 
J. W. Oliver. 

A sufficient statement of the case is given in the opinion. 

The case was taken for decision to Tyler, and there de- 
cided December 7, 1877. 


Norris § Sleeper and J. L. L. Me Call, for appellants. 


Thomas Harrison, for appellee.—It is contended that the 
decisions of the District Court, sustaining the demurrer of 
the defendants to the amended petition of the plaintiffs, 
should be affirmed— 

1. Because it is nowhere stated in the pleadings that the 
land sued for was not sold to pay community debts. 

2. It is nowhere stated that the plaintifis have not receiv- 
ed from their father, or from the estate, assets equal to their 
mother’s interest in said land. 

3. It is nowhere stated that it was necessary to resort to 
this land to satisfy them for their interest in their mother’s 
estate. 

4, They have not pretended to show what amount of com- 
mon property was left at the death of their mother, or to 
account for the same in any manner. 

All these averments are necessary. (Burleson v. Burleson, 
28 Tex., 418, 419.) In opposition to that case, is Magee v. 
Rice, 87 Tex., 483, and the court will determine which of the 
cases it will follow. 

It seems to me, that, where parties set up secret equities 
against the legal title in the hands of an innocent purchaser 
for value, without notice, they ought to be required to neg- 
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ative every fact and presumption upon which the legal title 
could be maintained. 

5. The rights of the parties, plaintiffs and defendants, ac- 
crued after the passage of the law of 1856, regulating marital 
rights; and it is respectfully submitted, that the decision of 
the court ought to be sustained, upon a proper construction 
of that statute. 

That act does not prescribe a mode of administration, but 
gives to the survivor of the marital partnership the right of 
disposition over the community property, without adminis- 
tration. (Paschal’s Dig., 4647.) 

The direction to file an inventory and appraisement could 
not have been meant by the law-makers to be a condition 
precedent to the right of disposition. Section 4 provides: 
«That should the surviving husband neglect, or fail, or re- 
fuse to file an inventory within sixty‘days after the deatt: 
of the deceased wife, the County Court, upon the complaint 
of any one interested, or upon its own motion, or on the mo- 
tion of any other party interested, may require him to do so, 
or otherwise grant administration as provided by law.” 

The object of this section, plainly, is to have provided per- 
manent evidence of the amount and value of the estate, for 
the information of the heirs, and to enable them to hold the 


survivor responsible, with his own goods, for such portions 


of the estate as he may have disposed of. It seems to con- 
cede the right of disposition, and contents itself by providing 
amply against waste and maladministration. 

If he cannot sell, why should evidence be provided which 
is only needed after sale? Why should he be compelled to 
file an inventory, if he could not without it affect, by any con- 
veyance made by him, the inheritance of the heirs of the 
mother? Surely there is no use for an inventory, if the prop- 
erty is to remain in his hands intact. If the object of the law 
was to preserve the estates of minors, certainly that object 
would have been better accomplished if the survivor should 
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not be required, by the unimportant act of filing an inventory, 
to qualify himself to waste them. 


The filing of an inventory must be a directory requirement, 
(not mandatory,) unimportant in any view of the subject, and 
entirely useless if the conveyance of the survivor would be 
invalid without it. The truth is, the law goes upon the just 
presumption, that a man is as well qualified after the death of 
his wife as he was before to manage the community estate. 


He could sell against her wishes, despite of her, while liv- 
ing ;—why may he not sell it after her death without the con- 
sent of her children? Are their rights more sacred or im- 
portant than hers? 

Walker v. Howard, 34 Tex., 478, manifestly favors this con- 
struction. The court says: “But if the administration was 
not complete upon the estate of Mrs. Buckley at the date of 
its passage, [the law of 1856,] then it did affect the commu- 
nity estate, and gave Buckley an almost unqualified control 
to sell and to dispose of the estate.” In the case of Magee v. 
Rice, 37 Tex., 483, it is decided, that where the right accrued 
before the passage of the law of 1856, the filing of an inven- 
tory after its passage would not authorize the survivor to dis- 
pose of the community property. 

In the case of Hartman v. Thomas, 37 Tex., 90, where the 
mother died after the passage of the law of 1856, no question 
was made upon the right of the father to alienate the interest 
of her children in the community estate. The plaintiff only 
claimed the interest of the father, and prayed for partition. 

T am not aware of any case in which this law of 1856 has 
come directly before this court for construction. Vast inter- 
ests have vested under it upon the construction now contend- 
ed for, and it would seem that these interests ought not to be 
disturbed, unless some positive, unbending rule of law re- 
quires it. This law, in its terms, affords ample protection to 
all parties interested. (Paschal’s Dig., 4649, 4650.) If they 
have failed to use the means provided, no one is to blame but 
themselves; and, in fact, it is generally true, and it is conspic- 
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uously so in this case, that those who are seeking recoveries 


in cases like this have received the full benefit of sales neces- 
sary for their support and education. 

On the construction of statutes, the court is referred to Pot- 
ter’s Dwarris on Statutes and Constitutions, 222, and note; 
Sedgwick on Statutory and Constitutional Law, 368-378. 


Goutp, AssocraTE J ustice.—The children of James C. and 
Melitea Johnson brought this suit of trespass to try title, 
claiming, as heirs of their mother, the undivided half of a 
tract of land of forty acres, alleged to have been community 
property and the homestead of their parents up to the death 
of their mother, in 1856. In an amended petition, they show 
that most of the defendants claimed under conveyances made 
by their father after the death of his wife, the father himself 
having died in 

The court sustained a general exception to this petition as 
amended, and the plaintifis not asking further leave to amend, 
their petition was dismissed. The judgment is supported in 
this court, on the ground that where children sue to recover 
the community interest of their deceased parent from one 
who holds under a conveyance from the surviving parent, 
they must allege and prove that such conveyance was not 
made in satisfaction of community debts, and must, in fact, 
negative the existence of any equities against their claim. 

In the recent case of Yancy rv. Batte, supra, p. 46, decided 
at the present Tyler Term, the majority of the court held, 
that the fact of heirship and that the land was community 
property at the death of the parent being established, the 
children of the deceased were eniitled to recover, unless 
some equitable defense was made out. It was said, “that 
such is believed to have been the doctrine recognized in 
this court from so early a period, and in so many cases, that 
we do not regard it as open to controversy.” 

That opinion was supported only by a bare citation of cases, 
and it is proposed now to take a view of those cases, for the 
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purpose of seeing how far they justify the position that the 
question should be treated as settled. 

One of the earliest cases in which the subject was considered 
is Robinson v. McDonald, 11 Tex., 385. That was a suit on 
a title bond to community lands, made by the surviving hus- 
band after his wife’s death. Hemphill, C. J., says that the 
holder of the title bond had all the interest in the land that 
his vendor had or could have legally or equitably claimed. 
“For aught that appears, this would be one-half, inasmuch as 
he is entitled to one-half of the community generally, the chil- 
dren of the wife being entitled to the other half. No inquiry 
was made as to the existence of debts at the dissolution of the 
community by the death of the wife, or whether any of these 
were paid by the surviving husband; and what credits, if any, 
he was entitled to for such payment; and how much, on equi- 
table principles, his share of the community might be in- 
creased to reimburse him for such expenditures. These equi- 
ties were not the subject of examination, and there were 
probably no facts to raise such claims on the part of the sur- 
viving husband or his vendee. The record there shows a case 
in which the surviving husband, and through him his vendee, 
is entitled to one-half of the tract of land in controversy.” 
Here we have it asserted, that as the record showed nothing 
more than a sale by the surviving husband, the vendee was 
entitled to one-half, recognizing the right of the wife’s heirs 
to the other half. 

Dunean v. Rawls, 16 Tex., 478, is a case originating, it is 
true, before the present statute, but in which the same ques- 
tion was directly made and decided. A. B. Rawls was the 
son of Daniel and Milly Rawls, and brought suit to recover, 
as heir of his deceased mother, one-half of a tract of commu- 
nity land, sold by the surviving father to the defendant Dun- 
can. Hemphill, C. J., says: “The important question in this 


vase may be resolved into two points, viz.: Ist. Can the plain- 


tiff maintain this action without first showing that the com- 
munity of gains, existing between his father and mother, was 
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settled in a regular course of administration, and that this 
land remained to the community after the payment of debts? 
2d. Was the plaintiff barred of his action by prescription ‘or 
limitation ? 

“The community was primarily liable for its debts and 
charges, but it does not follow that the fact as to indebted- 
ness could be ascertained only by administration. This may 
furnish more conclusive proof; but, without administration, 
there may be satisfactory evidence that no debts ever existed, 
or, if so, that they have been discharged. And when, as in 
this case, there has been a lapse of thirteen or fourteen years, 
there is a presumption that the debts have been paid off; and 
there being no evidence that any ever existed, the presump- 
tion is that none ever did exist. Had any been owing at the 
death of plaintiff’s mother, or had the land been sold to sat- 
isfy debts, there would, doubtless, have been some evidence 
of these facts. ‘When an heir, especially after so great lapse 
of time, sues for the share of a deceased partner in the com- 
munity, the fact of indebtedness, if relied upon, must be es- 
tablished by the defense. Nothing of the kind was attempted 
in this case. There was no evidence about indebtedness, one 
way or the other. We are of opinion that the action cannot 
be defeated on the supposed bare possibility that there might 
be debts against the community. It does not appear that any 


have been discovered, and it is not to be presumed that any 


would be developed by administration. 

“Tt is not necessary to consider what equities might be set 
up by a surviving husband, or his vendees, against the claims 
by the heirs of the deceased wife, for her share in the com- 
munity; as, for instance, that the property is subject to or has 
been disposed of in payment of debts; or that there is other 
property of the community sufficient to satisfy the claim. No 
such points are raised in this case. Believing that the first 
ground is insufficient, and that the action will lie, notwith- 
standing there has been no administration on the estate of 
the muther, which, in this instance, would be but a uscless 
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form, we will proceed to consider whether the plaintiff is 
barred by the laws of prescription.” 

The opinion in this case holds, that any equity of the sur- 
viving husband, or his vendee, such as the indebtedness of 
the community, was a mattor of defense. It is true, that this 
conclusion is, in the opinion, strengthened by the presump- 
tion, arising from the lapse of time, that all community debts 
have been paid. But the controlling point was evidently the 
other. 

Wilkinson v. Wilkinson, 20 Tex., 238, was a similar case, 
and the question, although it is presented in the briefs on both 
sides, is apparently regarded by the court as settled; for the 
right of the heirs to recover is allowed, without discussing or 
noticing the question. In this case, and in Duncan v. Rawls, 
the heirs were allowed to recover, without alleging or prov- 
ing more than the fact of heirship and the community char- 
acter of the land, although in each case the question was made. 

Thompson v. Cragg, 24 Tex., 582, is another case, in which 
the heirs, in their amended petition, set forth the fact that the 
surviving member of the community, their father, had, after 
their mother’s death, made a title bond to convey community 
land. That bond, after his death, had been enforced in a suit 
against his administrator and heirs. The title thus obtained 

yas held not to affect the rights of the same persons as 
heirs of their mother, and not to be color of title, under the 
three years’ statute, to the mother’s portion. The opinion 
and the decision repudiate the doctrine that one-half of the 
community does not vest in the children of the marriage upon 
the death of one member of the community. 

Mitchell v. Marr, 26 Tex., 329, was a suit by the vendee of 
the heirs of the deceased husband against the vendee of the 
surviving wife. The report of the case indicates that it was 
tried below, without any question being made that if the land 
was community property, and the heirship was established, the 
right of plaintiffs was established, without further allegation 
or proof. 





JOHNSON v. HARRISON. 





Opinion of the court. 





It would seem that this succession of cases was regarded as 
having settled the question. 

But those cases did not stand alone. There were others, 
in which the nature and extent of the rights of the survivor 
of the community and the heirs of the deceased were dis- 
cussed. 

Jones v. Jones, 15 Tex., 143, was a suit in which, says 
Hemphill, C. J., “the contest is virtually between a creditor of 
the community and the heirs of such portion of the commu- 
nity as they may be entitled to in right of the mother;” and 
the question was, whether a community debt did not consti- 
tute a claim superior to that of the heirs. Hemphill, C. J., says: 
“On the death of the wife, her estate became entitled to one- 
half of the community property, but her heirs, the appellees, 
can claim and finally hold only such portion as may remain 
after payment of all just demands against this community.” 
The opinion asserts the right of the surviving husband to dis- 
charge the debts of the community, and that sales of com- 
munity property made by him for that purpose could not be 
disturbed. ‘There is nothing in the opinion inconsistent with 
the position that, prima fucie, the heir is entitled to half of the 
community, and that the burden of proving the existence of 


the community debts devolves on him who disputes the right 
of the heir. (See, also, Stramler v. Coe, 15 Tex., 211.) In 
Primm v. Barton, 18 Tex., 227, the case of Jones v. Jones 
was commented on and explained The acts of the surviv- 


ing husband, in discharge of prior obligations, and in virtu- 
ally, if not formally, winding up and settling the affairs of 
the community, must, it is said, be legitimate, and not subject 
to impeachment for want of authority; and it is further said, 
“that the voluntary deed of the father, conveying land, which 
he, during the existence of the community, had agreed to sell, 
vests such title as cannot be gainsaid by the heirs of the wife, 
unless it be shown by clear proof that the sale was made and 
perfected to defraud the wife of her land.” 

The existence of a community obligation being shown, the 
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burden of proof, in impeaching the conveyance made in dis- 
charge of that obligation, is properly placed on the heir. But 
the implied conclusion is, that until such community obliga- 
tion or some other equity is established, the right of the heir 
prevails. 

In tLis state were the decisions of this court when the case 
of Burleson v. Burleson, 28 Tex., 418, was decided. It is 
not to be denied, that the opinion in that case is at variance 
with the rule believed to have previously prevailed; but, on 
examination, it will be found, it is only an opinion expressed, 
and not an authoritative decision of the question. The heirs 
of John Burleson were claiming their mother’s community 
interest in land patented to the assignee of their father’s con- 
ditional certificate, the assignment having been made in the 
lifetime of their mother, and the unconditional certificate 
having been issued in the name of the assignee. ‘The rights 
of the heirs were purely equitable, as Judge Smith says. The 
rights of their mother, if living, would have been only equi- 
table, because the legal title was in the defendants. As the 
heirs were claiming equity, they might properly be required 
“to be prepared to show and do equity themselves.” If the 
opinion undertakes to decide anything in regard to this ques- 
tion, it may be justified by this familiar principle. Very evi- 


dently, however, the learned judge who wrote that opinion, 


and probably the entire and able court, as then constituted, 
held views which would have led them to overrule the older 
decisions on that subject. Very naturally, the effect of that 
opinion was to cause the question to be again presented to 
this court. Accordingly, in Walker v. Howard, 34 Tex., 478, 
we find it once more the subject of discussion by counsel; but 
in Magee v.. Rice, 37 Tex., 500, the question was directly 
involved, and was again decided in accordance with the ear- 
lier decisions. 

“Upon a very full and careful examination of the law,” 
says Justice Walker, “ we are then of opinion, that upon the 
death of the mother, Mrs. Richey, her interest in the ganan- 
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cial property descended to her children, subject only to the 
community debts and the rights of the surviving partner for 
reimbursements. 

‘«‘ But it is insisted that other con:munity property has de- 
scended to the plaintiffs, fully equal to their mother’s interest 
in the entire community property. If this be shown, equity 
will protect the rights of bona-fide purchasers, for a valuable 
consideration, from the father. But in this action, we do not 
think it incumbent on appellants to prove that they have not 
received their full share of the community property. This is 
a matter of defense, and the onus probandi is upon the appel- 
lees; and we will here remark, that if the case of Walker »v. 
Howard is in conflict with this doctrine, it must stand correct- 
ed, although we think it is not.” 

After thus being again deliberately decided in accordance 
with the original decisions, du not the rules of law require 
that the question be regarded as settled? There is no rule 
more vital, more fundamental, than that which requires an 


adherence to decisions. The disregard of that rule, espe- 


cially in matters affecting titles to land, leads to most inju- 
rious results, and can only be justified by “reasons most 
urgent, and upon a clear manifestation of error.” (1 Kent’s 
Comm., 475.) 

Looking at the question in connection with the statute 
regulating marital rights, we not only fail to find any urgent 
and convincing reasons for changing the rule recognized by 
the decision, but we find it difficult to deduce from the stat- 
ute any different rule. 

The statute makes property acquired during marriage the 
common property of husband and wife, subject, indeed, to the 
control and disposal of the husband during coverture ;_ but still 
it is the joint property of the two. “Upon the dissolution of 
the marriage by death, the remainder of such common prop- 
erty,shall go to the survivor, if the deceased have no child 
or children; but if the deceased have a child or children, tne 
survivor shall be entitled to one-half of said property, and the 
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other half shall pass to the child or children of the deceased.” 
On the death of either, the debts and obligations of the com- 
munity are a charge on the common property, which must 
be satistied, and it is only the remainder to which the sur- 
vivor and the children are entitled. But subject to this 
charge, the property—the remainder—vests by the statute in 
the survivor and the children of the deceased. The interest 
of the survivor and that of the children is the same—each 
one-half of the remainder. The legal title is in the survivor 
and the children. The child who sues for his share, is not 
asserting an equity but a legal right, under the statute. If 
there be community debts, the survivor of the community 
may appropriate community property to their payment; and 
his power to wind up the community affairs is so far recog- 
nized, that sales fairly made by him for that purpose will not 
be set aside. His power to sell is dependent on the existence 
of some claim against the community, and whoever purchases 
from him must see to it that the facts exist which authorize 
the sale. The children of the deceased member of the com- 
munity who sue the vendee of the survivor, occupy just the 
same position as in other cases of heirship: they show a legal 
title, and therefore are entitled to recover, unless a valid sale 
is shown. 

Those who assail this rule, doubtless find an urgent reason 
for doing so in the conviction that the law on the subject of 
the rights of the surviving husband in the community prop- 
erty is at variance with the habits and modes of thought of 
the large body of the people of the State; that it is the source 
of much litigation, and that it is desirable to place a check 
on such litigation, by requiring children who assail the con- 
veyance of a parent to assume the burden of proving that the 
conveyance was wrongful. 

But if the evil be in the law, is not the proper remedy to 
be sought in legislative action ? 

In regard to other questions discussed, they are either set- 
tled by the decisions of this court since this case has been 
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pending, or are not so presented in the record as to require 
their decision. 

The court erred in sustaining the demurrer to the amended 
petition, and for this error, the judgment is reversed and 
the cause remunded. 

REVERSED AND REMANDED. 


(Associate Justice Moore did not sit in this case.) 





MARGARET WHETSTONE V. J. S. Correy ET AL. 


1. PRACTICE—DEMURRER.—On general demurrer, every reasonable in- 
tendment will be indulged in favor of the pleading thus excepted to. 

2. HOMESTEAD—DIVORCE—RES JUDICATA.—A and his wife B owned, 
as husband and wife, three hundred and twenty acres of land, ac- 
quired during the marriage, on which was established their home- 
stead. A conveyed the entire tract by a deed to which his wife B 
was not a party, and without her consent; after which he removed 
from the land with his wife, and separated from her. The parties 
were afterwards divorced by decree of court, but no judgment was 
rendered in that proceeding regarding the land. B afterwards sued 
in trespass the p:rties in possession under the deed from her for- 
mer husband: Held— 

1. That A’s deed conveyed to the purchaser title to all the land 
over two hundred acres—the amount of the homestead. 

2. It was not necessary to allege in the petition that the pur- 
chaser from the husband had notice of the rights of the wife. 

3. Though the District Court has authority, upon granting a 
divorce, to make a partition of the community property, yet, if 
this is not done, the divorced woman is not precluded from after- 
wards bringing a suit to recover her interest in the property. 

4. The fact that the homestead was upon the land at the time 
of the illegal sale by the husband, shielded and protected the 
wife’s community interest in the two hundred acres which con- 
stituted the homestead. 

5. The claim of B, in her petition, that she owned the entire 
three hundred and twenty acres, could not affect her right to re- 
cover so much of her community interest as was protected from 
sale by the homestead exemption. 

3. DISCUSSED.—Byrne v. Byrne, 3 Tex., 341; Newland v. Holland, 45 
Tex., 588; Andrus v. Randon, 34 Tex., 636; Hardin v. Hardin, 38 
Tex., 616; Wright v. Wright, 7 Tex., 526. 
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Apprat from Hopkins. Tried below before the Hon. Green 
J. Clark. 

This suit was brought by appellant for the recovery of three 
hundred and twenty acres of land in Hopkins county, which 
she aileges was the community homestead of herself and her 
late husband, Anderson Whetstone. The petition alleges 
that said Whetstone sold the same by quit-claim deed to one 
B. A. Vansickle, in December, 1859; that at that time she 
was the lawful wife of said Whetstone; that they lived upon 
said land as their homestead, having no other at the date of 
said sale; that she did not give her consent to said sale, nor 
join with her said husband in said deed; that her said hus- 
band never furnished her another homestead after said sale; 
that she had not, np to the date of the institution of this suit, 
owned any land, nor resided upon any land belonging to her- 
self, nor to her late husband, Anderson Whetstone, and that 
the defendants, as heirs and represeatatives of Harris Coffey, 
late of said Hopkins county, deceased, holding possession of 
said premises, and claiming title thereto under said Vansickle, 
did so with full knowledge of appellant’s title. 

Appellant also alleges, in her petition, the marriage relation 
between herself and said Anderson Whetstone was dissolved 
by a decree of divorce in 1865, without any adindication as 
to the property rights of either party. She prayed for a de- 
eree for title to her community half of said three hundred 
and twenty acres of land, and that the same be set apart to 
her. 

To this petition, defendants interposed a general demurrer, 
which was sustained, as is alleged by counsel, upon the ground 


“that a divorced woman cannot maintain an action for prop- 


erty acquired during marriage,” and upon the doctrine of 
res adjudicata. The plaintiff declined to amend, and judg- 
ment was rendered against her on demurrer, to which she 
excepted. From that judgment she prosecutes this appeal, 
and assigned for error the sustaining of defendants’ general 
demurrer. 
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King & Blythe and J. K. Milam, for appellant, cited Pas-" 
chal’s Dig., 3452; Tiemann v. Tiemann, 34 Tex., 522; Craig 
v. Craig, 31 Tex., 203; Bishop on Marriage, (4th ed.,) vol. 2, 
sees. 426, 481, 482. 


[No briefs are on file for appellees. ] 


Roberts, Cuter Justice.—The court sustained a general 
exception to the petition of plaintiff, which was a suit for an 
undivided half interest in the land alleged to have been sold 
by her husband while it was a homestead, during her cover- 
ture, without her consent. 

There is no other answer filed, except the plea of not 
guilty. 

There is no ground of deficiency in the petition, as amend- 
ed, pointed out by special exceptions, and there is no brief 
tiled by appellees. 

We are therefore not informed, by the record, upon what 
ground the court below acted. The petition, however loosely 
and carelessly worded it may be, seems to cover sufficient 
grounds to contain a cause of action—prima facie, at least. 

Upon a general exception, every reasonable intendment 
should be indulged in favor of the pleading thus excepted to. 

We do not propose to discuss all of the questions which 
might start up in our view in the consideration of a case thus 
presented. It might be of no practical service in the adju- 
dication of the rights of the parties, when the facts may appear 
in evidence upon a trial of the cause. 

We learn, from the brief of the appellant’s counsel, that the 
exception to the petition was sustained, upon tlie ground “ that 
a divorced woman cannot maintain an action for property 
acquired during the marriage, upon the doctrine of res judi- 
cata.” That is, the court, having the authority, upon grant- 
ing the divorce, to make a partition of the community prop- 
erty, if it is not done in the suit for the divorce, the divorced 
wo1ian is precluded from bringing a suit afterwards to recover 
any part of the community property. 
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It is shown, in the petition, that Anderson Whetstone and 
his wife lived upon the land from 1856 to 1859, full three 
years, and took the proper steps to secure 320 acres thus 
settled upon, by preémption; and that a patent afterwards 
was issued to said Whetstone for said land, as a preémption; 
and that in December, 1859, said Anderson Whetstone, while 
he was so possessed of said land as a homestead, sold it to 
Ben. Vansickle, without her consent being given to the said 
sale. At the time of said sale, the right to the 320 acres, as 
a preémption, had been perfected, as evidenced by the patent, 
although it did not issue until after that time. (Babb v. Car- 
roll, 21 Tex., 765.) It was then community property of An- 
derson Whetstone and of his wife, Margaret Whetstone. He, 
as the husband, was vested with authority, by the laws of this 
State, to sell 120 acres of that land, without her consent. 
(Paschal’s Dig., art. 4642.) But as to 200 acres of that land, 
being their homestead, the authority to alienate it, without 
his wife’s consent, given in the mode prescribed by law, was 
expressly withheld from him by the Constitution of 1854, then 
in force. (Const., art. 7, sec. 22; Paschal’s Dig., art. 1003, 
page 65.) 

Her right to that much of the land was secured to her, and 
protected from his power of alienation through his transfer 
to Vansickle, by the existence of the ostensible fact of its 
then being their homestead, and in their possession. ‘To 
show.that she never parted with said right, by abandonment 
or otherwise, she alleged that she was forced to leave her 
said homestead, and follow her then husband and family; 
that he shortly thereafter abandoned her; that neither he nor 
she had any other homestead up to the time that a divorce was 
obtained, in 1865; that she fas never acquired one since, and 
that Harris Coffey, the ancestor of plaintiffs, purchased the 
land from Vansickle in 1860, with full notice of her right to it. 

Under such a state of facts, it is not to be concluded, that 
she had lost her right to the land up to the time of the decree 
of divorce, by his abandonment of, and separation from, her. 
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If it was for good cause, it did not defeat her right to her 
interest in the community property. In the case of Byrne v. 
Byrne, it is said: “ When the divorce was decreed, it was a 
dissolution of the marital rights in relation to the community 
property, and the wife, although degraded, was entitled to 
her share of such property, and to her own separate prop- 
erty, if any she had.” (8 Tex., 341.) 

In the case of Newland v. Holland, it is said, that the 
abandonment by the wife of the husband, without just cause, 
before his death, does not deprive her of her rights to her 
share of the community property, and though it would defeat 
any homestead claim to his separate property, there being no 
other than separate property, still she was entitled, under the 
laws, to her distributive share of his separate property, the 
same as though she had not abandoned him before his death. 
(45 Tex., 588.) 

In this suit, the land is not claimed by virtue of a home- 
stead right; but the fact that the land was a homestead at the 
time it was attempted to be sold by her husband without her 
consent is alleged, to show that, by that illegal sale, she was 
not then divested of her community interest in the land that 
was covered by the homestead, and thereby shielded and 
saved to her, and protected from his absolute control and 
disposition. Her claiming that the half of the whole tract 
was thus protected, does not make her claim bad for so much 
of the tract as was in fact thus protected. 

The question, then, is fairly presented, whether or not. she 
is precluded now from claiming the community interest, 
from which she was not divested by the illegal act of her 
husband, because there was no adjudication upon, and parti- 
tion of, the community property, between herself and her 
husband, in the divorce suit in 1865. 

In the case of Byrne v. Byrne, 3 Tex., 341, previously 
cited, the decree of divorce was affirmed, and the cause was 
remanded for proceedings to be continued to ascertain and 


adjudge a partition of the community property. While this 
18 
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establishes that it is proper that the partition should be made 
upon granting the divorce, it also establishes that parties 
fully divorced by a decree of divorce affirmed by the Snu- 
preme Court may afterwards litigate, and have adjudged to 
them respectively, their rights in the community property in 
the District Court; and this proceeding, though nominally a 
continuation of the divorce suit, must necessarily have been 
in the nature of a new suit in the District Court; and the 
judgment rendered in it, in relation to the property, would 


have been subject to appeal to, and revision by, the Supreme 


Court, notwithstanding the decree of divorce had previously 
been affirmed. (Wright v. Wright, 7 Tex., 526.) 

In the case of Andrus (Executor) ef al. v. Nancy Randon, 
a divorced woman recovered, from the executor of the will 
of her divorced husband, her part of a portion of tne com- 
munity property left in his hands, upon a settlement by trust 
deed upon separation before the suit for divorce, in which 
deed of settlement there was a covenant that he would divide 
the live stock, and all other community property, when re- 
quested. (34 Tex., 536.) 

Here there was a large amount of community property 
that could have been brought into the divorce suit for settle- 
ment and partition, and though the case was strongly con- 
tested, with able counsel on both sides, the defense of res 
judicata in the divorce suit as a bar to the action for her part 
of the community property was not set up in the pleadings, 
or referred to by the counsel in argument, or by the court in 
affirming the judgment. 

In a later case, Hardin v. Hardin, after deciding the case 
upon another point, the justice delivering the opinion says: 
“Each party was left, by the decree of divorce, with such 
property as he or she had at the time. If there was a cause 
of controversy between them as to any property, such con- 
troversy should have been made; if not made, it was waiv- 
ed and lost.” (88 Tex., 616.) This was an opinion,—not a 
decision. 
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It is true, the statute prescribes that “the court pronounc- 
ing a decree of divorce from the bonds of matrimony, shall 
also decree and order a division of the estate of the parties 
in such way as to them shall seem just and right, having due 
regard to the rights of each party, and their children, if any: 
Provided, however, That nothing herein contained shall be con- 
strued to compel either party to divest him or herself of the 
title to real estate, or to slaves.” (Paschal’s Dig., 3452.) 

This certainly secures to either party the right to file such 
pleadings as will inform the court of the character and extent 
of the property to be partitioned, and may empower the court 
to require it to be done, especially in the interest of the chil- 
dren, if there should be any. But suppose the parties do not 
ask it, and the court does not require it to be done: Could it 
have been contemplated by the Legislature, in the enactment 


of this law, that the failure to do it would produce, by impli- 
sation, the very result which they expressly prohibited the 


court from doing,—which is or may be to divest the wife of 
her title to the whole of the community property left in the 
hands of the husband? Such a result could hardly have been 
anticipated. 

In the case of Wright v. Wright, it is said, that as the hus- 
band has control of the community property, and the wife may 
be ignorant of the extent of it, she is not precluded by the in- 
ventory rendered by the husband, nor by her enumeration of 
the items of property in her own pleadings. That was a pro- 
ceeding in the District Court to divide the community proper- 
ty, after a decree of divorce had been rendered in the District 

Yourt and affirmed in the Supreme Court, in which decree it 
was adjudged generally, without specifying the property, that 
it should be equally divided, as it existed at the time of bring- 
ing the divorce suit; and commissioners were appointed for 
that purpose. 

After the suit went back affirmed to the District Court, the 
commissioners made their report of partition, which showed 
that they divided the cattle found on the premises at the 
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time of their action in making the partition, which was sev- 
eral hundred more than was shown by the pleadings to have 
been possessed at the time of the bringing of the divorce 
suit; that, among other things, was approved by the decree 
of the District Court, which being appealed from, the Supreme 
Court affirmed the decree, except as to the division of the cattle 
as reported by the commissioners, and required the District 
Court to have the cattle divided according to the original de- 
cree, as they existed at the commencement of the divorce suit, 
“ without prejudice to any claim the plaintiff may in law have 
to a division of the increase of such cattle, or of any other 
cattle acquired by either of the parties since the commence- 
ment of the suit, and before the final affirmation of the decree 
of divorce and division of the property.” (7 Tex., 536.) 

In discussing this part of the case, Chief Justice ITemphill 
says it was not material to decide whether or not a claim for 
this increase of cattle, if it was set up in a supplemental or 
original petition filed for that purpose, could be sustained. 
Still, in making the exception to the affirmance, as we have 
seen, care was taken not to disaffirm such claim in advance, 
should it be so set up, in either of the modes pointed out. 

These decisions of this court have been referred to, in order 
to show, that though the question has evidently been consid- 
ered by the court, it has never been directly raised and pre- 
sented so as to call for a direct authoritative decision. 

Chief Justice Hemphill, in explaining why a wife should 
not be restricted in her claim by her pleadings, where she 
had attempted to set out the community property in a divorce 
suit, she being the plaintiff, says: “It would not debar the 
party from claiming property which had been fraudulently 
concealed by the other party, or prevented, by his fraud, 
from being brought forward for disposition by the decree.” 

It would seem, that, as between her and her husband, it 
would be equally reasonable that she should not be debarred 
of her rights in the community property, where neither she 
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nor he brought the property in question in the suit for di- 
vorce. 

Does the fact that he had -transferred the property before 
the separation, and that it was in the possession of other per- 
sons at the time of the decree of divorcee, debar her from 
claiming it? In reference to all of the facts stated in the 
petition, which are taken to be true in their full import in 
deciding upon the general exceptions to it, we think she is 
not. 

It is not averred that Vansickle had notice of her rights 
when he took a conveyance from her husband, without her 
consent, for the land, a part of which was their homestead. 
In purchasing the land, the fact that Anderson Whetstone 
had a wife, and the fact that a part of the land was a home- 
stead, were facts of which he was bound to take notice, just 
as he is bound to take notice of a recorded deed for land. 
The Constitution and laws of the State put him upon notice 
to inquire into the title to the land in reference to those two 
facts; and not only him, but every one who derives title 
through him. Such a deed is taken and received in direct 
violation of the Constitution, in the terms of an express pro- 
hibition, and is a fraud upon her rights which does not bind 
her. As to her interest, it stands upon the footing of a per- 
son whose land has been attempted to be conveyed by one 
who has no power of attorney, nor even the shadow of au- 
thority, to convey the land. Or, as in the case of two joint 
owners of land by heirship, whose titles do not appear upon 
record, a conveyance by one alone does not debar the asser- 
tion of the title of the other, the purchaser being bound to 
take notice of the facts of heirship and of joint ownership; 
and so with the successive vendees holding under him. 
What higher authority can there be for saying that such a 
deed as the one under consideration is made without author- 
ity, binding her interest, than that which is found in the Con- 
stitution of the State, declaring, in reference to a homestead, 
that it “shall not be subject to forced sale for any debts here- 
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after contracted, nor shall the owner, if a married man, be 
at liberty to alienate the same, unless by the consent of the 
wife, in such manner as the Legislature may hereafter point 
out”? (Const. of 1845; Paschal’s Dig., 65.) 

A statute was passed prescribing the manner in which the 
consent of the wife, in the conveyance of the homestead, 
should be given by her, and her husband’s deed, with ler 
privy examination, acknowledgment, and declaration, before 
some officer authorized to take the same. (Statute of 1846; 
Paschal’s Dig., art. 1003.) 

It has long been decided, that, without a compliance with 
this statute, a conveyance of the wife’s separate property 
which is embraced in the same provision with the homestead 
by an attempted transfer confers upon the purchaser neither 
a legal nor equitable title; and it is said, that “to hold other- 
wise would be virtually to repeal the statute”; and it was 








concluded that the instrument lacking it would not be void- 
able only, but absolutely void. (Berry v. Donley, 26 Tex., 
745.) 

In this case, there may be other facts which will constitute 
a defense to the claim of the plaintiff. If so, they are not 
disclosed in tne petition. 

Judgment reversed and cause remanded. 














REVERSED AND REMANDED. 
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Hanrpin Hart v. M. D. Buttion et At. 


1, ESTOPPEL.—That a party expressed the opinion that certain docu- 
ments, exhibited at the time of making a contract, constituted a good 
title, and that part of same documents were delivered to him, on 
making a contract, by which he was to have a good and sufficient 
title, will not estop such party from exacting a good title, as stipu- 
lated for by him, in making a purchase of the lands to which such 
documents were claimed as evidencing title. 
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2. SAME—PARTIAL WAIVER.—The waiver or acceptance of satisfaction 
for the breach of one part of a divisible contract, will not estop or 
preclude a vendor from demanding a rescission for the failure to per- 
form another and more material stipulation in such contract. 

3. Towe.—In the absence of a stipulation as to the time when an act is 
contracted to be done, the law allows a reasonable time for its per- 
formance. 

4, REASONABLE TIME.—What is reasonable time depends upon the na- 
ture and character of the thing to be done, the circumstances of the 
case, and the difficulties attending its accomplishment. 

5. SAME—PRACTICE.—As an abstract question, what is reasonable time 
may be one of law; but unless the facts are admitted, its determina- 
tion becomes a mixed question of law and fact. 

6. PLEADING—SAME.—A general allegation as to reasonable time as 
forming part of a contract supplied by the law, ought not to be al- 
lowed. ‘The facts upon which the court is expected to act in charg- 
ing upon the doctrine of reasonable time. should be distinctly pleaded, 

7. SAME.—Where a contract anticipated the obtaining of titles to lands 
to be located, and stipulated that the surveys should be returned to 
the Land Office within four months, certainly four years would be 
ample time to await before insisting upon performance delayed un- 
til the patents thereon should be obtained. 

8. SPECIFIC PERFORMANCE.—In an action to rescind a contract, a prof- 
fer to perform, made in defense, should show an ability to comply, 
or a reasonable prospect of being able to do so. 

9. SAME.—An offer to muke deeds to lands by a party in whom it appears 
the title thereto is not vested, is not a defense to an action to rescind 
a contract for the failure of the defendant to ‘‘ make a good and suf- 
ficient title’? ; which stipulation formed part of the contract sought 
to be rescinded, and the failure of title is alleged as the reason for 
rescission. 


Apprat from Hunt. Tried below before the Hon. Green 
J. Clark. 

Hardin Hart brought suit, June 11, 1875, against M. D. 
Bullion, his wife, Sarah J. Bullion, and B. D. Martin, to re- 
scind a contract for the exchange of land. 

The obligation discussed in the opinion is as follows: 

«An article of agreement made by and between M. D. 
Bullion and Sarah Bullion, his wife, of the first part, and 
Hardin Hart of the second part, witnesseth: 

«Bullion and wife transfer to Hardin Hart their one-fourth 
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locative interest in thirty-two sections of land, described as 
follows: 


«Twenty-two sections of Fannin scrip, 8. P. R. Co.—[Then 
follow the file-numbers of the surveys, and the number of 
each certificate. ] 

“ Also, one-fourth interest in ten sections, it being their 
locative interest in the M., E. P. & P. R. Co., to be located 
in counties No. , as follows:—[Following are given the 
numbers of the certificates. ] 

“Said certificates transferred to O. H. P. Garrett. 

“For and in consideration of the hotel in Greenville here- 
tofore sold by the said Hart to the said Bullion, by bond re- 
corded in the records of Hunt county, and fifty acres of land 
out of the Russell headright, deeded by M. H. Wright to 
Hardin Hart, on the west side of Cowleach fork of Sabine, at 
the bridge on the Jeflerson road; also, one block of land in 
the town of Greenville, No. ; also, three lots in block 

, in the town of Greenville, sold by Charles Dougherty 
to Hardin Hart, and recorded in the records of Hunt county. 

“Tt is further agreed between the parties, that the said Bul- 
lion aud wife are to be at all expenses in locating and patent- 
ing the thirty-two sections of land, and make, or cause to be 
made, to the said Hart a guod and sufficient title to their one- 
fourth locative interest in the thirty-two sections of land; and 
the said Hart, so soon as said titles are made to the sections 
heretofore described, is to make to the said Bullion and wife 
a goou and sufficient title to the above-described property, 
sold by said Hart to said Bullion and wife. 

“In testimony whereof, we hereunto set our hands and seals, 
(using scrolls for seals,) this the 6th day of March, A. D. 
1871. 


(Signed) “M. D. Buttion. 
“Saran J. BuLiion. 
“Harpin [1art. 


«“ Witness: 
‘DANIEL UPTHEGROVE.” 
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Which contract was duly acknowledged and recorded. 

The opinion gives a full statement of the additional facts 
in litigation, and of the proceedings had. 

Verdict and judgment were for the defendants. Hart ap- 
pealed. 


Richard B. Sample, for appellant, cited and discussed Ho- 
gan v. Crawford, 31 Tex., 634; Ratcliff v. Baird, 14 Tex., 45; 
Pugh & Shultz v. Chesseldine, 11 Ohio, 123; Fletcher »v. 
Button, 4 Comst., 396; Hays v. Bonner, 14 Tex., 629; 2 Pars. 
on Cont., 535, 661; Estes v. Browning, 11 Tex., 243; Story’s 
Eq. Jur., sec. 1098; Merchants’ Mut. Ins. Co. v. Lacroix, 45 
Tex., 158; Browning v. Estis, 3 Tex., 462; Secrest v. Jones, 
21 Tex., 121; Baker v. Ramey, 27 Tex., 52; Gregg v. Eng- 
lish, 38 Tex., 139; Scoby v. Sweatt, 28 Tex., 730; Roeder v. 
Robson, 20 Tex., 765; Yarborough v. Wood, 42 Tex., 94; 1 
Greenl. Ev., sec. 37. 


Upthegrove ¢& Cushman, also for appellant, cited and dis- 
cussed Green v. Chandler, 25 Tex., 155; Secrest v. Jones, 21 
Tex., 121; Scarborough v. Arrant, 25 Tex., 130; Burleson »., 
Burleson, 28 Tex., 416; Page v. Arnim, 29 Tex., 69; Wat- 
son v. Hewitt, 45 Tex., 473; Hermann on Est., secs, 416, 467, 
471. 


J. J. Hill, for appellee.—What is a “reasonable time,” is 
not always a question of law. (2 Pars. on Cont., 661, note o.) 

The contract, known as “ exhibit A,” is an entire contract. 
(2 Pars. on Cont., 517-519, 5th ed.) 

Election. (2 Story’s Eq. Jur., sec. 1075; Big. on Estop., 
508, 508, 511; Green v. Chandler, 25 Tex., 159; Roeder »v. 
Robson, 20 Tex., 765; Sugden on Vend., 266; Rogers v. 
Green, 35 Tex., 730.) 

The legal title was a bare, naked trust, in the patentee, 
held in subordination to the superior equitable rights of the 
locator. (Gibbons v. Bell, 45 Tex., 418.) 
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Waiver. (Price v. Dyer, 17 Ves., 356; Ex-parte Mills, 2 
Ves., 299; The Marquis Townshend v. Stangroom, 6 Ves., 
328.) 

A condition in a sealed instrument may be waived by 
parol. (The Mayor, &., of N. Y. v. Butler, 1 Barb., 326; 
Wood v. Perry, 1 Barb., 114.) 

One may waive a strict compliance of terms by acts in 
pais. (Vroman v. Darrow, 40 Ill., 171; Merchants’ Ins. Co. 
v. Lacroix, 45 Tex., 158; Lawrence v. Dale, 3 Johns. Ch., 23, 
24; McKay v. Carrington, 1 McLean, 50; Fry on Spec. Per., 
885, 389, 408-410.) 

No vendor’s lien. (1 Perry on Trusts, sec. 235, and refer- 
ences.) 

The contract not varied. (Epperson v. Young, 8 Tex., 135; 
Callison v. Gray, 25 Tex., 84.) 


Moore, Associate JusticeE.—In November, 1870, appel- 
lant, Hart, sold to appellees, Bullion and wife, lots 1, 6, 7, 
and 8, in block 17, and lots 2, 3, 4, and 5, in block 23, in the 
town of Greenville, for the sum of $6,000, to be paid in land 
in the State of Texas, situated north of the Brazos river, at 
$2 per acre. On the 6th of March, 1871, this contract was 
cancelled by a written agreement, wherein Bullion and wife 
undertake and agree to transfer to Hart their one-fourth 
locative interest in thirty-two sections of land, twenty-two 
sections of which purport, as appears by the contract, to 
have been located in Fannin land district, by virtue of 
scrip issued to the Southern Pacific Railway Company, 
and returned to the General Land Office; and upon eight 
of which patents had issued to the heirs of Pendleton Mur- 
rah. The other ten sections, issued to the Memphis and 
El Paso Railway Company, transferred to one Garrett, seem 
not to have been then located. In consideration whereof, 
Hart, on his part, agreed and undertook, so soon as Bullion 
and wife should make, or cause to be made, to him “a good 
and sufficient title” to their said one-fourth locative interest 
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in the thirty-two sections of land “located by virtue of said 
scrip, to make them a like title to said lots, and certain other 
lots in the town of Greenville, and fifty acres of land in the 
vicinity of said town.” 

The certificates or scrip belonging to Garrett had been, 
previous to the date of this contract, or were shortly there- 
after, filed or located by Bullion, on land in Denton county. 
But the land upon which they were so filed having been pre- 
viously appropriated, these locations were invalid. Garrett 
thereupon withdrew said scrip from Bullion’s hands, and 
annulled his contract with him for its location. And it is not 
pretended that Bullion is, or will be, able to make Hart a 
title to any part of the land which has been, or was to have 
been, acquired by the location of this scrip. It is insisted, 
however, and Hart admits, that he agreed and told Bullion, 
if he would secure him the titles, as stipulated, on the other 
scrip, that he would accept other lands in lieu of that lost 
by his failure to locate the Garrett scrip. And on the 3d 
of October, 1874, Bullion, as he says, in part compensation 
for the locative interest in the Garrett scrip, made to Hart a 
deed for 7374 acres of other land. Hart, however, claims 
that this deed was not made for this purpose, but was in- 
tended to secure him against loss, by his having executed, to 
Bullion and others, at his request, a deed for a portion of the: 
lots, for which title was not to have been made until the con- 
tract had been fully complied with by Bullion and wife. 

It is not stipulated in said agreement of March 6, 1871, 
within what time Bullion and wife were to make Hart the 
title to the lands as therein stipulated. Nor does it appear, 
from said instrument, to whom said twenty sections of said 
scrip issued to the Southern Pacific Railway Company be- 
longed, or with or for whom Bullion and wife had contracted 
to locate them. It appears, however,—and we must infer that 
this was known to Hart when the agreement between them 
was made,—that they claim the locative interest to which they 
had stipulated to make, or cause to be made, a good and sufli- 
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cient title to Ilart, under and by virtue of a contract which 
Bullion claims to have been made with him by Mrs. S. E. 
Murrah, who appellant, in his petition, alleges was the wife 
of said Pendleton Murrah, to whose heirs eight sections of the 
land located by said scrip was patented. This contract pur- 
ports to have been made with Mrs. Murrah by Thomas P. 
Martin, as her agent, August 31,1867. It designates and 
describes the certificates to which it refers by their numbers 
as given in the contract with Hart, and recites that they were 
issued to the Southern Pacific Railway Company, and trans- 
ferred by said company to Pendleton Murrah; but does not 
show what interest Mrs. Murrah had in them, or by what 
right or authority she undertook to contract for their loca- 
tion, or could convey an interest in the land when located as 
compensation to the locator. Nor is her interest in the cer- 
tificates, or her authority to make the contract, or the author- 
ity of Martin to act for or bind her, shown, or attempted to be 
shown, except as an inference from the contract itself, aud the 
location of the certificates by Bullion, and the issuance of the 
patents on such location. 

It may also be stated, in this connection, that it is expressly 
stipulated, in said contract, that said certificate should be loca- 
ted, and the field-notes thereof returned to the General Land 
Office, ready for patents to be issued thereon, within four 
months from the date of said contract; yet, with the excep- 
tion of those patented at the date of the contract with Ilart, 
none of the lands located by the “Murrah certiticates,” as 
they are called in the transcript, were patented until after the 
institution of this suit; and it is by no means certain that pat- 
ents for any of them were gotten by Bullion. It is true, he 
testified that he procured all the patents ; but it is quite prob- 
able that he merely meant that patents had been obtained for 
them by reason of what had been done by him; for he ad- 
mits that Martin filed in the General Land Office a protest 
against their delivery to him, and failed to produce, on the 
trial, any patents issued subsequently to the date of the con- 
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tract with Hart, but merely certified copies of them, to show 
that the land had been patented. It may be also here noted, 
that only two sections of the land were patented to Mrs. Mur- 
rah, and five of them were patented neither to her nor the 
heirs of Pendleton Murrah, but to the Southern Pacific Rail- 
way Company. 

On the 15th of February, 1873, when there can be no pre- 
tense that Bullion and wife had made, or caused to be made, 
to Hart, title to the land referred to in said agreement of the 
6th of March, 1871, or title to any other lands in licu thereof, 
appellee M. D. Martin purchased from them the principal 
part of the property which Hart was to convey them when. 
they complied with the terms of said contract, and took from 
them a bond to procure title to the property sold him, by 
complying with their said agreement of March 6, 1871, and 
the said ageement made and entered into August 31, 1867, 
between appellee M. D. Bullion and T. P. Martin, agent for 
8. E. Murrah. It is therefore beyond question, that appellee 
Martin has no better title to that part of the property in con- 
troversy claimed by him than his vendors, Bullion and wife. 
The pretense, that he was induced to purchase the property 
from Bullion and wife upon the admissions of [art that they 
had performed their contract, or that he had waived its per- 
formance, or that he (Martin) was ignorant or misled in re- 
gard to the matter, is clearly rebutted by his bond for title 
from Bullion and wife, as well as by his own testimony upon 
the trial of the case. 

The only pretense towards the performance of the contract 
by Bullion and wife prior to the institution of this suit, shown 
in the record, is a deed for 7374 acres of land, made to Hart 
by Bullion October 3, 1874, as he insists, in part compensa- 
tion for the locative interest in the ten Garrett certificates, 
which had been lost; but, as Hart alleges, as security for the 
lots to which he had, at Bullion’s request, given him and 
others an absolute title, to enable him to raise the money to 
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fulfill his contract to locate and procure patents on said cer- 
tificates. 

The record clearly shows that Hart repeatedly complained 
of Bullion’s delay in getting patents on the * Murrah scrip”; 
and some months before bringing this suit he tendered Bul- 
lion a deed for the property to be conveyed him, who then 
said that he was unable to comply with the contract; and 
though notified that unless he did so by the ensuing term of 
court suit would be brought to cancel the contract, he gave 


no excuse or explanation for the delay, nor assurance or inti- 


mation that he could or would endeavor to comply with his 
contract by that or any other time. 

Comment upon all the questions which are presented in 
the record, or even upon those which have been discussed by 
counsel, would be impossible, without protracting this opinion 
to a great length; nor do we deem it necessary that we should 
do so. The mere statement of appellant’s case, as presented 
in the record, without comment or argument, is sufficient to 
show the glaring injustice of this judgment. An inspection 
must leave the dispassionate and unbiased inquirer at a loss 
to determine how such a result was reached. 

After waiting for more than four years for the fulfillment 
of the stipulations of the contract, in consideration of which 
he had surrendered the possession of his property, appellant 
asks its rescission, upon such terms as might be thought equi- 
table and just by the court; or, if the contract could not be 
cancelled, that he have judgment for the value of his prop- 
erty. And although the averments of his petition were fully 
sustained by the evidence, and the defendants utterly failed 
to show that they had complied with the contract, or were 
then, or would be in future, able to comply with it, appellant 
was adjudged to take nothing by his suit. 

The principal grounds of defense relied upon by appellees 
seem to be— 

Ist. That appellant was a lawyer, and that the contract 
under which Bullion and wife claimed to be entitled to a lo- 





Hart v. BuLuton. 





Opinion of the court. 





cative interest in the “ Murrah certificates,” as they are called, 
was shown him, and that he was fully informed of all the 
facts connected therewith; that he encouraged Bullion and 
wife to make the contract with him, and stated to them and 
others, at the time and afterwards, that they had a good title 
to the locative interest in the lands which they agreed to 
convey him; that he was therefore estopped from disputing 
their title; that, by the contract, they had conveyed appellant 
their equitable interest in the land, which was superior to the 
legal title; and by accepting the papers upon avhich appellees 
Bullion and wife relied to establish their right to a locative 
interest, appellant not only admitted the validity of their 
title, but also bound himself to take such action as might be 
necessary to get the legal title to the land. This defense, 
however, is contradicted by other parts of appellees’ answers, 
and is altogether unsustained, and, indeed, contradicted by 


their own testimony, and is in direct conflict with the stipu- 
lations of their contract. 


It can hardly be supposed that appellant would have agreed 
to sell his property, and have suffered appellees to take and 
keep possession of it for years, unless he believed that they 
had or could get title to the property they were to give him 
in exchange for it. But, certainly, neither his opinion that 
they had or could acquire a valid title to the property to be 
conveyed him, nor the mere fact that some of the papers which 
tended to establish their rights was placed in his hands when 
the trade was made, will estop him from insisting upon their 
making, or causing to be made to him, such title as is stipu- 
lated in their bond. 

Nor can we agree that appellant, by accepting the deed for 
7373 acres of land, as claimed by appellees, in part compen- 
sation for the locative interest in the Garrett certificates, is 
estopped from demanding a rescission for the non-fulfillment 
of their contract by Bullion and wife, in other material and 
essential particulars. A suit for the rescission of a contract 
being an appeal to the chancery jurisdiction of the court, it is 
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not to bg determined by the harsh and strict rules of law, but 
; upon broad and liberal principles of equity. It is therefore 
by no means to be inferred that a cancellation will be decreed 
in every instance where the defendant is in default in some 
of the stipulations of the contract; and certainly it will not 
be done for a breach of the contract in respect to a matter 
which has been waived or condoned by the plaintiff. But 
we cannot agree that the waiver or acceptance of satisfaction 
for one breach estops or precludes the plaintiff from demand- 
ing a rescission for the failure to perform another and more 
important stipulation of a divisible contract, and this where 
the contract could be rescinded without injustice, or a viola- 
tion of the equitable rights of the defendants,—especially in 
a case like this, where the plaintiff has the legal title, upon 
which he might have maintained his action at law for the 
recovery of the property, and driven the defendant to appeal 
to the equity power of the court, to adjust the rights of the 
parties upon the principles upon which it is asked to do so by 

the bill for rescission. 
2d. Appellees alleged, in their answer, that appellant did 
not make, and was unable to make, a valid title to a part of 
the property which he sold and had bound himself to convey 
them. But this ground was abandoned upon the trial. It 
is therefore unnecessary for us to consider, if this was the 
fact, whether it would not be, as appellants insist, a ground 
for a rescission of the contract, rather than a reason for re- 

fusing to rescind it. 

3d. The only serious and plausible ground of defense, if 
sustained by the evidence presented by the answer of appel- 
lees, is that appellant had waived the failure in respect to the 
Garrett certificates, and had agreed to accept other lands in 
lieu thereof, and that sufficient time had not elapsed for the 
‘performance and completion of the contract in other particu- 
lars when this suit was brought; that due diligence had been 
used, &c.; and that appellees were willing and fully prepared 
to comply at the date of their amended answer, &c. 
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The contract, as has been previously stated, does not, in 
terms, fix the time within which Bullion and wife were to 
make or cause titles to be made to the lands to be conveyed 
appellant. In the absence of such stipulation, the law allows 
them a reasonable time to do so. What isa reasonable time 
depends undoubtedly upon the nature and character of the 
thing to be done, the circumstances of the particular case, 
and the difficulties surrounding and attending its accomplish- 
ment. As an abstract question, what is a reasonable time 
for performance may be one of law; but unless the facts 
upon which its determination depends are admitted, its de- 
termination involves a mixed question of law and fact, and 
must be determined by the jury, under the instructions of the 
court, where the pleadings and evidence are sufficient to pre- 
sent an issue of fact in regard to it. 

This defense involves affirmative matter on the part of the 
defendants; and unless the court could say that a reasonable 
time for compliance with their part of the contract had not 
elapsed when the suit was brought, it was incumbent upon 
appellees to allege and prove the facts showing there had not 
been. The vague and indefinite averment of the answer 
should, on exception, have been held insufficient; and much 
more clearly must it be held, that the evidence utterly failed 
to support this defense. A few words will, we think, fully 
demonstrate this. In the contract for locating these certifi- 
cates, Bullion stipulated to locate, survey, and return the 
field-notes to the General Land Office, ready for patenting, 
within the period of four months from the date of the con- 
tract. 

The certificates had been returned, and eight or nine of 
them patented, at the date of the contract with appellant. 
Now, surely if four months was sufficient time to locate and 
return the field-notes for twenty-two sections ready for pat- 
enting, there can be no hesitancy in saying that four years 
would be more than a reasonable time for getting patents on 


thirteen or fourteen sections already returned to the General 
19 
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Land Office. Again, more than a year before the suit was 
brought, Bullion wrote appellant that he had learned that the 
commissioner was patenting the certificates. Certainly, no 
one will insist that a year was not more than sufficient time 
to have gotten the patents from the office where they were 
issued. 

Conceding that the court might have refused to cancel the 
contract on appellee’s proffer of performance in his amended 
answer, we think it too clear for argument, that it was not 
shown in the answer, or by the evidence adduced on the 
trial, that Bullion was even then prepared to comply with his 
contract, or had a reasonable prospect of being able to do so. 
He admits that he did not get the patents issued after the 
date of the contract, but claims that he authorized appellant 
to get them. It is not shown that appellant agreed to do so, 
or that he could have gotten them on Bullion’s order. There 
is a strong inference from his own testimony that his contract 
with J. P. Martin, as agent of Mrs. Murrah, owing probably 
to the delay in its fulfillment, had been repudiated; but if 
not, there was no attempt to show that Martin was authorized 
to contract for Mrs. Murrah, or if so, that she could bind the 
heirs of Pendleton Murrah, or that Mrs. Murrah or Pendleton 
Murrah ever had any interest in the five certificates pat- 
ented to the Southern Pacific Railway Company, or that 
Bullion had any title to the other land which he proffered 
to convey. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 
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L. T. Epwarps v. B. J. Norton. 


. PAROL CONTRACT FOR SALE OF LAND.—See discussion of princi- 
ples governing suits to enforce such contracts, 

2. EVIDENCE OF PAROL SALE OF LAND.—The unsupported oath of 
the plaintiff to a parol contract for the sale of land, will not warrant 
a decree for specific performance. 

3. CASE APPROVED.—Moreland v. Barnhart, 44 Tex., 283, approved. 

4, WORK AND LABOR by plaintiff done upon land cannot be considered 
as a payment made to the defendant in an action to enforce a parol 

sale of the land upon which the work and labor were expended, 





AppreaL from Wood. Tried below before the Hon. Z. 


Norton. 

July 19, 1875, Norton brought suit against Edwards for 
specific performance of an alleged parol sale of a town lot in 
Mineola. 

The petition sets out, substantially, that in July, 1873, plain- 
tiffand defendant made a contract, whereby defendant agreed 
to purchase lot No. 11, in block No. 3, in Mineola, of the H. 
& G.N.R.R. Co., (which owned the lot and held it at $160,) 
for plaintiff at $160, and ten per cent. interest, to be paid in 
sixty days, and to make to plaintiff a good title; that defend- 
ant did buy the lot, and took title in his own name; that 
plaintiff took possession of the same under the contract, and 
in good faith made permanent and valuable improvements 
thereon, in value $764.72; that defendant had refused to 
perform his part of the contract, and had evicted plaintiff. 
Prayer for specific performance, and in alternative to estab- 
lish a lien for the material and labor used in the improve- 
ments. 

Pending the suit, plaintiff obtained an injunction, and had 
a receiver appointed to take possession of the property, col- 
lect rents, &e. The two suits were consolidated. 

The defendant demurred, pleading a general denial; spe- 
cifically denied the alleged contract for the sale, and all the 
acts alleged as done under it; pleaded a claim, giving items, 
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against plaintiff, for goods furnished and money advanced 
him, in aggregate to $725.43. 

On the trial, Norton testified, in his own behalf, that in 
July, 1873, defendant proposed to him to select a lot in the 
town of Mineola, and he (defendant) would pay for it; that 
he and defendant went together, and he pointed out to de- 
fendant the lot in controversy as the one he would select; 
defendant told him to go to work and improve it, and he 
would pay for it; that he could get it for $160, on a credit 
of sixty days; and that he (defendant) would make plaintiff 
a title to it as soon as he could get the title himself, if plain- 
tiff would pay him the $160, and ten per cent. interest on it. 

Plaintiff immediately commenced work, building on the 
lot after clearing it off, and put up a house at once. Just 
after he went into possession of the lot, defendant wanted 
some lumber, which plaintiff had near the lot, to finish a store- 
house; and plaintiff let him have lumber amounting to some 
$240, and defendant agreed to take it for the $160 due from 
plaintiff to defendant for the lot, and he (defendant) would 
pay the excess. 

That afterwards, defendant obtained title to the lot. He 
built another house on the lot, and let defendant rent one of 
the houses to Deihl for $50 per month shortly afterwards; 
that he finished the buildings on the lot in the fall of 1873. 
He built three houses on the lot. Ie learned immediately, 
that a lady in Quitman, Mrs. Terrell, wanted to rent the 
houses, and he came up to Quitman and leased them to her 
at $75 per month. This was in the fall of 1873. Before she 
moved into the house, he did not have a passage or middle 
room completed, and she stated it must be, for convenience, 
and he went to work and completed it. 

That defendant Edwards furnished nothing but two kegs 
of nails, three sets of strap-hinges, and one lock. aintiff 
furnished all the lumber, &c., with this exception, for the en- 
tire buildings. He continued to demand title of defendant, 
but defendant kept putting plaintiff off, until he (defendant) 
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got into possession, when he absolutely refused to make him 
title, and claimed the property as his (defendant’s) own. That 
plaintiff held possession of the premises for about twelve 
months after he completed the buildings; he then removed to 
Terrell, some time in the fall of 1874, and gave defendant the 
key. Defendant was generally plaintiff’s agent to rent the 
property, and he left the key with him to lease the property 
for plaintiff. Mrs. Terrell paid plaintiff $135, in the way of 
board, for the rent, and, by his permission, paid the baiance 
to defendant. Defendant was in Mineola during the time 
plaintiff was building on the lots, and never gave any direc- 
tions about the buildings, or offered to pay him anything for 
the building of the houses or other improvements on the lot, 
and never claimed the same until he got possession as afore- 
said. 

Cross-examined: Witness and defendant were warm 
friends, and that he had the utmost confidence in defendant 
at the time of the contract, and when he made the improve- 
ments on the lot; that he loaned defendant $175 to pay for 
freight on goods that defendant had on the railroad platform 
at the depot, when defendant first reached Mincola; that plain- 
tiff borrowed $20 of another party, which defendant paid back; 
the balance defendant has never paid. This was about one 
month before the making of the contract in relation to the 
lot, and when defendant first came to Mineola and brought 
his goods there. He also let defendant have $60 in money, 
for which defendant gave his receipt, which has never been 
returned. That he had no dealings with defendant; that de- 
fendant paid nothing to G. A. Grinstream for lumber for 
plaintiff, but plaintiff had paid Grinstream for lumber in 
goods and other articles that he got from Dockery and others; 
that Grinstream was owing plaintiff some $280, at the time 
defendant came to Mineola, for supplies and money furnished 
him, which was afterwards paid by Grinstream in lumber; 
that he had no dealings with defendant, except the nails, &., 
that he got for the houses; that he had a conversation with 
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Grinstream about forming a partnership with him in build- 
ing the houses, but had some conversation with another in 
regard to Grinstream’s standing, and declined to make any 
arrangements with him; recollected having a conversation 
with Grinstream in defendant’s presence, but did not tell him 
that he (plaintiff) did not own the lot. He and defendant 
were warm personal friends at the time of the contract and 
the time he built the houses; had never seen defendant be- 
fore he (defendant) reached Mineola, one month before this 
contract. At this time, did not trade with defendant, except 
as aforesaid. That he completed the buildings on September 
28, 1873; that he was in possession about twelve months 
after he built the houses, and that defendant was in posses- 
sion twenty-two months before the injunction suit in this 
case; that he had sworn that, and thought it was correct. 

John P. Williams, for plaintiff, stated “that Mrs. Terrell 
wanted a place, and he saw her afterwards in possession of 
this place.” 

The defendant, for himself, testified “that he had never 
made such contract with plaintiff as stated by him; that he 
(defendant) furnished all the lumber to build the houses; paid 
Ira Johnson $150 for the lot, on six months’ credit, not long 
before plaintiff built the houses, and got a deed from Johnson 
in his (witness’) own name; that he paid the hands for the work 
and labor on the house, except the plaintiff; paid all for the 
lumber, shingles, and all the material that was used in building 
the houses; paid G. A. Grinstream $280 for lumber to build 
the houses; that plaintiff told Grinstream, in presence of de- 
fendant, that he (plaintiff) did not own the lot, and requested 
defendant to pay Grinstregm for the lumber; that plaintiff 
had never rented the houses to any one except Mrs. Terrell, by 
his (defendant’s) request, as he was going to Jefferson ; that 
afterwards Mrs. Terrell closed the trade, and made the con- 
tract with him, (defendant,) and that he allowed Mrs, Terrell 
$135 in the way of plaintiff’s board, and afterwards he (de- 
fendant) sued her for $90, balance of the rent; that plaintiff 
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occupied one room of the house for twelve months, and when 
he went to leave brought defendant the key to his room, and 
told him there was the key to the room, and left it with wit- 
ness; that plaintiff never exercised any control, or made any 
demand for possession of said premises, or deed to said lot; 
that plaintiff is still indebted to witness (defendant) in a large 
amyunt, by way of account, which is mentioned in defend- 
ant’s pleadings; that plaintiff never advanced to him any 
money, except $60, which plaintiff deposited with defendant, 
and which he afterwards returned to plaintiff on demand; 
that plaintiff never paid him for said lot.” 

It was agreed by counsel that the houses have been renting 
for from $30 to $75 per month, and have been unoccupied, 
or not rented at all, part of the time. 

L. J. Wright, for defendant, testified that he remembered 
that he drew up some kind of an agreement between defend- 
ant and Mrs. Terrell about the houses; that Mrs. Terrell and 
plaintiff had had a difficulty, and that plaintiff had turned his 
business over to defendant, and that the defendant brought 
suit in his own name against Mrs. Terrell for balance on rent 
of the house.” 

This was all the testimony introduced by the parties. 

The charge of the court is sufficiently indicated in the 
opinion. 

The jury returned a verdict for plaintiff, and for $480 rent. 
Decree was entered for the lot and for the rent. 

Motion for new trial was urged, because the verdict was 
not supported by the law and evidence, and was excessive; 
also, for want of the testimony of Grinstream, showing rea- 
sons why he was not subpcenaed as a witness, and his mate- 
riality. 

The plaintiff remitted $350, and the motion for new trial 
was overruled. 

The case is on writ of errer by Edwards. 


W. H. Herndon, for plaintiff in error, cited and discussed 
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Ann Berta Lodge v. Leverton, 42 Tex., 23; Taylor v. Ashley, 
15 Tex., 54; Bracken v. Hambrick, 25 Tex., 412; 2 Whar- 
ton on Ev., secs. 909, 910; Story’s Eq., sec. 761; Neatherly 
v. Ripley, 21 Tex., 435; Patton v. Rucker, 29 Tex., 411. 


J. J. Hill, for defendant in error. 

I. Continuance. (Johnson v. Brown, 25 Tex. Supp., 126; 
Baker v. Kellogg, 16 Tex., 118; Campion v. Angier, 16 Tex., 
93; Harrison v. Cotton, 25 Tex., 53.) 

If. General demurrer. (1 Chit. Pl., 661; Gould Pl., 467; 
1 Tex., 367; 2 Tex., 485; 5 Tex., 276, 582; 7 Tex., 517.) 

III. Charge erroneous. (Howard v. Colquhoun, 28 Tex., 
143; Johnson v. Alexander, 14 Tex., 886; Earle v. Thomas, 
14 Tex., 593; Hollingsworth v. Houlshousen, 17 Tex., 47; El- 
liot v. Mitchell, 28 Tex., 112; Seawell v. Lowery, 16 Tex., 50.) 

IV. Verdict against evidence. (Briscoe v. Bronaugh, 1 
Tex., 8340; Wells v. Barnett, 7 Tex., 587; Ables v. Donley, 8 
Tex., 336; Latham v. Selkirk, 11 Tex., 321; Gibson v. Hill, 
23 Tex., 83; Stroud v. Springfield, 28 Tex., 676; 3 Gra. & 
Wat: on New Trials, 1213, 1239; Green v. Hill, 4 Tex., 465; 
Long v. Steiger, 8 Tex., 462; Baldridge v. Gordon, 24 Tex., 
288; Powell v. Haley, 28 Tex., 56; Swinney v. Booth, 28 
Tex., 115.) 

V. Statute of frauds. The charge. (Farquhar v. Dallas, 20 
Tex., 200; Thompson v. Payne, 21 Tex., 625; Linn v. Wright, 
18 Tex., 317; Fowler v. Waller, 25 Tex., 701; Robinson ». 
Varnell, 16 Tex., 387; Cole v. Cole, 17 Tex., 6; Armstrong 
v. Toler, 11 Wheat., 276; Lee v. Hamilton, 12 Tex., 419; 
Earle v. Thomas, 14 Tex., 593.) 

VI. No plea on point. The charge. (Tinsley v. Carey, 26 
Tex., 350; Oliver v. Chapman, 15 Tex., 406.) 

VI. Statute of frauds. Agency. The charge. (Bracken 
v. Hambrick, 25 Tex., 408; Garner v. Stubblefield, 5 Tex., 
552; Dugan v. Colville, 8 Tex., 126; Ottenhouse v. Burle- 
son, 11 Tex., 87; Taylor v. Ashley, 15 Tex., 50; Cottrell v. 
Teagarden, 25 Tex., 99.) 
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VIII. Negligence of counsel. (Freeman on Judgments, 
112, sec. 500; Gra. & Wat. on New Trials, 1520-22; Payne 
v. Arnim, 29 Tex., 53; Ilagerty v. Scott, 10 Tex., 525.) 


Moong, Assocrate Justice.—It is an elementary rule, that 
courts of equity will not enforce specific performance of a 
contract, unless its terms have been definitely understood 
and agreed upon by the parties, and clearly established by 
the evidence; and especially so, where the court is asked to 
decree specitic performance of a parol contract for the sale 
of land, upon the ground of part performance. Neither must 
there have been an unreasonable delay in appealing to the 
court for its aid. If there has been laches, or a manifestation 
of indifference on the part of the plaintiff as to the perform- 
ance or enforcement of the contract, and particularly if there 
has been a greater material change in the condition or value 
of the property, or if circumstances have occurred tending to 
obscure the true character of the transaction, and to obliter- 
ate the evidence establishing or explaining it, such laches or 
delay must be satisfactorily explained, or the court will not 
decree its performance, but leave the party to seek his redress 
by an action at law. 

Obviously, the petition of the plaintiff in this case is subject 
to criticism. We do not feel warranted, however, in saying 
that it was so defective as to have required the court below to 
sustain appellant’s general demurrer; or in our holding that 
the judgment should be reversed solely for its failure to do 
so, if in other respects it was unexceptional. But such is not 
the case. The evidence is even more unsatisfactory than the 
petition. It consists entirely of the unsupported testimony of 
the plaintiff. It is vague and indefinite in several important 
particulars, and in some respects variant from the averments 
of the petition. There seems to have been no effort, by cither 
party, to develop the facts and circumstances of the alleged 
contract and its supposed performance, as we must infer, 
from the nature of the transaction, might easily have been 
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done. Both parties seem to have supposed their confused 
and flatly-contradictory statement would suffice for the proper 
disposal of the case. The testimony of appellant is as unsat- 
isfactory as that of appellee; but he occupied the vantage- 
ground of a defendant in possession of the property under 
written evidence of title, while the plaintiff relies merely 
upon his own oath to establish a parol contract concerning 
land, and such part performance of it as, notwithstanding the 
statute of fraud, would authorize a court of equity to decree 
the title. Evidently, such a case is not to be determined, 
even by a jury, by the weight of oath against oath, when, so 
far as can be seen in the record, there is nothing to justify 
giving credit to one party or discredit to the other, or to turn 
the scale as between them. Aside from the fact that the 
plaintiff was contradicted by the defendant, if the unsupport- 
ed oath of the plaintiff to a parol contract for the sale of 
land warrants a decree of title, the act to prevent frauds and 
fraudulent conveyances is of little effect in aecomplishing the 
end for which it was intended. We do not understand that 
this court has given any intimation which tends to warrant 
such a conclusion. (See Moreland v. Barnhart, 44 Tex., 283, 
and cases there cited, for rule in respect to parol evidence, to 
show that a deed absolute on its face was intended as a trust.) 

Nor is the charge of the court more satisfactory than the 
petition or evidence. It fails to present to the jury a full and 
satisfactory view of the issues involved in the controversy, 
and the principles and the rules of law by which they should 
be determined. But if these were the only objections to the 
charge, as appellant failed to ask for any additional instruc- 
tion, he would have no right to complain. The charge, how- 
ever, is not only defective in regard to matters of omission, 
but is likewise erroncous as to those of commission. It pred- 
icated the determination of one of the most important issues 
in the case upon a hypothesis not presented by the pleadings 
or authorized by the evidence, but directly in conflict with 
the plaintiff’s theory of his right to a recovery, and well cal- 
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culated to mislead the jury, and induce them to suppose that 
the plaintiff was entitled to a verdict on a state of facts which 
gives not the slightest color to such a conclusion. The jury 
were, in effect, told that if the defendant had no just account 
against the plaintiff, or if he had not credited plaintiff with 
‘‘the value of the work and labor, and other claims held by 
the plaintiff against defendant,” they would conclude that 
the purchase-money for the lot in controversy had been paid. 
The only “work and labor” by the plaintiff, of which men- 
tion is made in the testimony, was done in improving the lot 
for which he is suing. Unquestionably, the court did not 
intend that the plaintiff, by his work and labor on this lot, 
paid the defendant for it. But in view of the facts of this case, 
if they are properly presented by the transcript, this charge 
was evidently calculated to mislead and confuse the jury. 
The judgment is reversed and the cause remanded for a 
new trial. 
REVERSED AND REMANDED, 





C. J. AND EMMA GARRISON ET AL. V. T. S. AND JANE BLANTON 
ET AL. 


1. Wt~u.—To set aside a will for want of mental capacity to make 
it, the incapacity of the testator to give intelligent consent to an 
act that will bind him in the disposition of his property, must be 
shown. It is not necessary, to avoid the will, that the testator’s 
mind should have been under the influence of insanity —as the 
term is described by law writers—in any of its grades. It is 
sufficient to avoid the will, if there is a want of will on the part 
of the testator accompanying the act, or a want of capacity to 
understand what he is doing with his property in making the 
will. ‘To make a valid will, the strength of the testator’s mind 
must be equal to the purpose to which it is applied. 

2. WITNESS— EVIDENCE.—It is competent for a witness to give his 
opinion as to one’s mental capacity to make a will, based upon 
the appearance of the party, and to detail concurring facts which 
entered into the formation of that opinion; and it is not mate- 
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rial whether the witness details the deseribable facts on which his 

opinion is based, before or after he has given his opinion. 

3. WITNESS — EVIDENCE.— There is no rule of evidence which will 
prevent a witness to a will from being examined as a witness to 
prove the want of mental capacity of the testator at the time of 
signing his will. 

4. EVIDENCE.— Evidence elicited by a leading question, improperly 
asked a witness, can furnish no ground for reversal, when it per- 

tains to a special issue found in favor of appellant. 





























ApprraL from Rusk. Tried below before the Ilon. A. J. 
Booty. 

Many witnesses were examined in this case, but it is be- 
lieved that sufficient reference is made to their evidence in 
the opinion, which gives all the facts material to a proper un- 
derstanding of the case, except only the charge of the judge 
regarding the mental capacity necessary to a valid will. 

That portion of the charge referred to in the opinion is as 
follows: “ You will look to all the evidence before you; and 
if you believe from the evidence that the said Letitia N. 
McClarty had, at the time of making said will, sufficient 
mental capacity to know, and that she did know, what she 
was doing, and that she was giving her property to the said 
Hugh G. McClarty, then you will find that she had sufficient 
capacity to make a will; otherwise you will not.’ 


Drury Field, for appellants. 
N. G. Bagley, also for appellants. 


R. M. Wynne, also tor appellants. 








James H. Jones, for appellee, cited Parker v. Parker, 10 
Tex., 86; Renn v. Samos, 33 Tex., 764; 2 Redfield on Wills, 
95-6; 1 Greenl., sec. 440; Thomas v. The State, 40 Tex., 60; 
1 Curtis, 637; Jarman on Wills, 42; Vickery v. Hobbs, 21 
Tex., 574. 


W. W. Morris, also for appellee. 





GARRISON v. BLANTON. 





Opinion of the court. 





Roserts, Curer Justice.—This is a proceeding instituted 
in the District Court to set aside the will of Letitia N. Me- 
Clarty, on two grounds: Ist. For want of mental capacity 
to make a will. 2d. Because said will was made under an 
undue influence, exercised upon her by her son, to whom the 
will gives the whole of the property mentioned in it. 

The verdict of the jury affirms the first ground, and nega- 
tives the second. 

By the judgment of the court, the will is set aside, and the 
real estate left by said Letitia N. McClarty, with its reasona- 
ble rents accruing since the commencement of the suit, were 
decreed to be divided between the descendants of her heirs 
per stirpes. 

The incapacity alleged, and which the evidence tended to 
prove, was a stupor produced by extreme illness, and mor- 
phine administered as a medicine. 

The witnesses described her as being unconscious, except 
when aroused; that she could not stay awake long enough to 
understand the will which was read to her; and when arous- 
ed, she looked like a person asleep with her eyes open. This 
would seem to be about the impression produced upon the 
minds of the witnesses generally by her appearance merely, 
To that extent, it was a judgment as to her condition and 
state of mind, resulting from the perception of the witnesses. 
It may be very difficult, if practicable at all, to give the rea- 
sons for this judgment, just as it would be difficult to tell how 
the person of a friend is recognized, or to tell why a person’s 
appearance indicates distress, mortification, or joy, unaccom 
panied by any acts of demonstration. Still, people are found 
to be in the daily habit of acting upon such judgment, so 
formed, in important matters. This is a ground for an opin- 
ion, or conclusion, or judgment, or whatever else it may be 
called. (1 Redfield on Wills, 137-8.) 

In addition to the mere appearance, the witnesses detail 
other facts which were acts of demonstration, and circum- 
stances conducing to the same conclusion that were of a char- 
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acter capable of a description,—such as that she had been very 
sick for several days before; was then very low and feeble; 
that she had been in that stupor during that day before the 
signing of the will; that two hours previous to that time mor- 
phine had been administered to her; that she never recov- 
ered from the stupor; that she had to be raised up in the bed, 
and have her hand held and guided, to write her name; that 
the letters of her name were dictated to her consecutively, 
to enable her to sign the paper; that she asked that the will 
should not be read aloud; that when reminded that she had 
not willed her granddaughter something, she asked to be well 
nursed until morning, when she would have it set right; and 
the like. 

Such an impression, made upon the minds of a number of 
attending witnesses, and upon all that were present who testi- 
fied, so corroborated by the facts of demonstration concurring, 
may well establish a state of mind lacking the capacity to 
give a consent to an act that would bind her or her heirs in 
the disposition of her property. It is not requisite that it 
should fall under the head of insanity, in any of its kinds or 
grades, as it is described, and attempted to be classified, in 
law-books. It is sufficient, if there is a want of will of her 
own accompanying the act, or a want of capacity to under- 
stand what she was doing with her property in making the 
will. To make a valid will, “the strength of mind must be 
equal to the purpose to which it is applied.” (1 Redfield on 
Wills, 102.) This, it is said, may safely be tested “ by requir- 
ing the party to repeat from memory the mode in which he 
has disposed of the bulk of his property.” (Id., 95.) But the 
law prescribes no particular mode of testing the fact of a dis- 
posing capacity, or the want of it. We cannot say, in this 
case, that there was a want of sufficient evidence to sustain 
the verdict of the jury as to her want of capacity. The wit- 
nesses gave their opinions, that she had not the mental capac- 
ity to makea will. It was their conclusion, from her appear- 
ance, and from the concurring facts detailed by them, that 





1877.] Garrison v. BLANTON. 





Opinion of the court. 





entered into the formation of their opinion, as it is styled. It 
is not thought material whether the witnesses detailed the 
describable facts upon which their conclusion was founded, 
before or after the expression of their opinions. Had they 
detailed them before, it would hardly have fallen within the 
province of the judge to have excluded their opinions, 
because he did not either understand the force of the facts 
detailed to establish their conclusion, or did not fully agree 
with them in their conclusions from the facts detailed by 
them. 

It has been held, by this court, in cases of insanity, that 
“witnesses should be allowed to give their opinions, together 
with the facts on which their opinions are based.” (40 Tex., 
64-5; Renn v, Samos, 33 Tex., 766.) That is in accordance 
with the general rule of evidence, as applicable to witnesses 
of a transaction who are not experts. (1 Redfield on Wills, 
140, 142.) 


Incapacity to contract from drunkenness, may be proved in 
the same way. (Reynolds v. Dechaums, 24 Tex., 174.) Some 
of the witnesses who gave this evidence were persons who wit- 


nessed the will. Though it may be very improper for any 
person to witness a will who believes the testator is at the time 
incapable of making a will, still there is no rule of law debar- 
ring them from giving their evidence, whatever it may be, 
whether for or against the validity of the will, because they 
are witnesses to the will. (1 Redfield on Wills, 95-6, and 
note.) 

The exceptions taken to the interrogatories propounded to 
the witnesses, because they were leading, are not sustainable. 
They are not more leading than was permissible to enable the 
witnesses to understand the degree of incapacity of which they 
were desired to speak and give their opinions. 

The answer of Mrs. Johnson to the concluding general 
question, brought out facts tending to show undue influence, 
and that only; and, though objectionable, it worked no in- 
jury, as shown by the verdict of the jury negativing the exist- 
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ence of undue influences. The charge of the court upon the 
main issue in the case was correct; and properly left out of 
consideration much that was set up in the pleadings about 
which there was no evidence requiring a charge. 

There are questions upon the limitation of the action, and 
about homestead rights, sought to be raised in the assign- 
ment of errors, which were not presented on the trial, and do 
not require any revision by this court. 

Judgment affirmed. 

AFFIRMED, 





Tuomas Morrow v. lenny M. MorGaAn ET AL. 


MORTGAGOR’S ESTATE—PARTIES.—A purchaser from a mortgagor 
may recover the land mortgaged, in trespass to try title, against 
parties holding under a foreclosure sale to which the plaintiff was 
not a party. Such foreclosure proceedings do not affect the right 
of a purchaser from the mortgagor prior to the suit for foreclosure, 
and not made a party to such suit. 

. CONSTRUCTION—MORTGAGE.—A mortgage containing a clause that 
the mortgagor shall have possession, without paying rent, of the 
mortgaged property until a fixed date, is not to be construed thereby 
to confer the right of possession thereafter to the mortgagee. 

3. CONTRACT—CONSTRUCTION.—The maxim, that ‘*the express men- 
tion of one thing implies the exclusion of another,” is ordinarily 
used to control, limit, or restrain the otherwise implied effect of an 
instrument, and not to *“tannex incidents to written contracts in 
matters with respect to which they are silent.”’ 

4, CROSS-BILL IN TRESPASS TO TRY TITLE.—A defendant claiming 

under such foreclosure sale may, by cross-bill, be subrogated to the 

rights of the mortgagee to the extent of his purchasc-money, and 
compel an adjustment of the equities between the parties. 


bo 


Apprat from Wood. Tried below before the Hon. M. H. 
Bonner. 
The case is fully stated in the opinion. 


A. P. Shuford, for appellant, cited and discussed Adams’ 
Kq., secs. 111, 115; Duty v. Graham, 12 Tex., 427; Buchanan 
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v. Monroe, 22 Tex., 53 
7 


7; Hall v. Hall, 11 Tex., 547; Mills 
v. Traylor, 30 Tex., 7; Perkins v. Sterne, 23 Tex., 561; 
Wright v. Henderson, 12 Tex., 44; Floyd a. Borland, 33 
Tex., 777; Lockhart v. Ward, 45 Tex., 227; Laird v. Win- 
ters, 27 Tex., 440; Allison v. Shilling, 27 Tex., 451; Story’s 
qq. Pl., 153; Byler v. Johuson, 45 Tex., 509; Mann »v. Fal- 
con, 25 Tex., 272; Foster v. Wells, 4 Tex., 104. 


J. J. Hill, also for appellant. 


Har} § Buchanan, for appellees.—The judgment in the 
court below, in this cause, does not conclude any right 
which appellant may have to the land in controversy; nor 
is it insisted that it should. But the judgment below should 
be affirmed, because the evidence in the case clearly dis- 
closes the fact, that while appellant may have the right 
of property in, or the naked title to, the land in contro- 
versy, yet he is not entitled to the possession thereof. By 
reference to the second volume of Story’s Equity Jurispru- 
dence, section 1017, it will: be seen that the rule there laid 
down, is that the mortgagor, unless there be some specia. 
agreement to that effect, is not entitled of right to the pos- 
session of the land mortgaged, but that the mortgagee has 
the right at any time to take possession, and retain the same 
until the mortgage is satisfied. This rule, however, has been 
reversed by our Supreme Court; and in Duty v. Graham, 12 
Tex., 433, it is said that “the mortgagor, if he have the 
superior right or title, should be entitled to the possession, 
unless there was some special stipulation to the contrary.” 

It will be observed, that in the mortgage from 8. Rt. Smith, 
appellant’s vendor, to Isaac McGary, it is specially stipulated 
that the mortgagor should retain possession of the mortgaged 
premises, free of rent, until the Ist day of January, 1868; 
thereby clearly implying that the mortgagee should take pos- 
session of the same after that time. Had the mortgage iteelf 
been silent upon the subject of possession and rent, then, by 
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law, the mortgagor would have been entitled to possession 
free of rent; but as the mortgage expressly provides that the 
mortgagor should retain both possession and the rents until 
January 1, 1863, the law presumes that the parties intended 
to exclude what would otherwise have been implied; and that 
the possession of the land and the rents should be given to the 
mortgagee, McGary, after said Ist day of January, 1863. In 
2 Parsons on Contracts, page 28, it is there said, that “A 
mortgage, by law, passes all the fixtures of shops, foundries, 
and the like, on the land mortgaged; but if the instrument 
enumerates a part, without words distinctly referring to the 
residue, or requiring a construction which would embrace the 
residue, no fixtures pass but those enumerated.” 

The appellant having purchased the land in controversy 
from 8. R. Smith after the execution and recording of the 
mortgage above mentioned, thereby acquired all the rights, 
and none other, (see Buchanan v. Monroe, 22 Tex., 542,) 
which his vendor (Smith) had, which was the equity of re- 
demption, without the right of possession under the terms of 
the mortgage. And as, in an action of trespass to try title, 
plaintiff must recover upon the strength of his own title, and 
as both the right of property and the right of possession must 
concur in the plaintiff to entitle him to maintain said action, 
(see Hannay v. Thompson, 14 Tex., 145,) therefore, unless the 
evidence in this case shows that appellant is entitled to the 
possession of the land, then he cannot maintain his action. 


The evidence in this case shows that appellees have paid off 


the incumbrance upon said land under said mortgage, and 
have thereby acquired the rights of MeGary, the mortgagee, 
including that of possession. It is, therefore, submitted, that 
before appellant can maintain an action of trespass to try 
title for said land against appellees, he must first pay back the 
money paid by appellees for his benefit. (Hannay v. Thomp- 
son, 14 Tex., 145.) 


Goup, Associate Justice.—Thomas H. Morrow brought 
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this action of trespass to try title, claiming 1,600 acres of land 
under a deed from 8. R. Smith, of date August 8, 1870, and 
duly recorded January 23,1871. The defendants, Henry M. 
Morgan and others, claimed under a mortgage from 8. R. 
Smith to Isaac McGary, of date February 8,'1861, duly re- 
corded in May of that year, and as purchasers at a judicial 
sale, in March, 1874, under a decree of foreclosure, rendered 
in the District Court of Walker county December 2, 1871, 
in a suit against the mortgagor, but to which Morrow was 
not a party. 

The cause was tried without a jury, resulting in a judg- 
ment in favor of defendants, which judgment, however, ex- 
presses that it is not to prejudice the ultimate rights of the 
plaintiff. Embodied in the judgment, we find an opinion of 
the presiding judge, holding, in substance, that Morrow’s title 
was not affected by a decree of foreclosure to which he was 
not a party, but that the purchasers at the foreclosure sale 
were subrogated to the rights of the original mortgagee, and 
that, under a clause in the mortgage, one of those rights was 
to the possession of the mortgaged property after January 1, 
1863. The court thus deduced the conclusion that the de- 
fendants were lawfully in possession, and that their posses- 
sion could not be disturbed until the purchase-money paid 
by them had been refunded, and the respective equities of 
the parties adjusted. 

The mortgage, which is thus construed, shows that it was 
given to secure a large indebtedness of the firm of J. C. & 
S. R. Smith to McGary, then past due, and, in consideration 
of the agreement of McGary, to extend the time of payment 


to January 1, 1863. The property mortgaged was a league 
and Jabor of land, (less 1107 acres sold to Dr. J. H. Starr,) em- 
bracing the land sued for, and a brick store-house and lot, in 
the town of Huntsville, described as then occupied by Smith, 
Walker & Co. The mortgage is in the ordinary form, ex- 
cept the concluding clause, as follows: “The said MeGary 
tv have and to hold the hereby granted premises, to him, his 





Morrow v. Moraan. [Tyler Term, 





Opinion of the court. 





heirs and assigns forever, but upon the following conditions: 
That if said note of J. C. & 8. R. Smith be fully paid off and 
discharged on or by the Ist day of January, 1863, then this 
deed of mortgage shall be void, and said MeGary shall re- 
convey said premises back to me; otherwise to remain in 
full force and effect; and until the 1st day of January, 1863, 
I am to retain the possession and use of said lands and houses 
free from rent. Witness,” &c. 

The opinion of the court below holds, that it is to be im- 
plied from this stipulation that the mortgagee was entitled to 
possession after January 1, 1863. We do not so construe 
the mortgage. The intention of the parties will, we think, 
be more nearly carried out by inferring that the grantor 
either misconceived or doubted the legal effect of the mort- 
gage on the title, and the right of possession; and, by way of 
precaution, sought to protect himself by stipulating for a re- 
conveyance on payment of the debt, and also for undisturbed 
possession until the expiration of the extension, leaving the 
right of possession after that time to be regulated by the law. 


The provision for a reconveyance was unnecessary. (4 Kent’s 


Comm., 193.) The stipulation for possession was also unnec- 
essary, being but the expression of that which the law implies, 
in the absence of astipulation to the contrary. (Duty v. Gra- 
ham, 12 Tex., 427; Mann v. Falcon, 25 Tex., 275.) 

The rule of construction, that “the expression of a clause 
which the law implies works nothing,” leads to the conclusion 
that this provision may be treated as surplusage. (Broom’s 
Leg. Maxims, 519; 2 Pars. on Cont., 3d edition, 28.) The 
maxim, that “the express mention of one thing implies the 
exclusion of another,” is ordinarily used to control, limit, 
or restrain the otherwise implied etiect of an instrument, 
and not to “annex incidents to written contracts in matters 
with respect to which they are silent.” (Broom’s Maxims, 
505, 513.) It is said, that the general ground of a legal im- 
plication is that the parties to the contract would have ex- 
pressed that which the law implies, had they thought of it, 
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or had they not supposed it was unnecessary to speak of it 
because the law provided for it. (2 Pars, on Cont., 27.) 
We are unable to see, from the provisions of the mortgage, 
that the parties in fact designed to-regulate by contract the 
possession of the mortgaged property after the maturity of 
the debt, but left so important a part of their contract to un- 
certain implication. The evidence does not show that pos- 
session was taken or claimed by the mortgagee, but tends to 
show that the right of the mortgagor to possession remained 
unchallenged up to the foreclosure sale. In our opinion, 
there is nothing on the face of the mortgage, or in the evi- 
dence, justifying the conclusion that the right of possession 
was not in the plaintiff. 

The defendants may, however, on filing proper pleadings, 
in the nature of a cross-bill, be subrogated to the rights of 
the mortgagee, to the extent of the purchase-money paid at 


the foreclosure sale, and may thus place it in the power of 
the court to compel the plaintiff to adjust their equitable 
claims on the land. 


It is not deemed necessary to pass upon other questions 
presented. The error in the construction of the mortgage is 
fatal to the judgment, and on another trial the same questions 
will scarcely arise, as the issues will probably be changed. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





Wiruerspoon & LANE v. Texas Pactric Rartroap Co, 


1. STATUTE CONSTRUED—SOLD-OUT RAILROAD.—Paschal’s Dig., 4916, 
relating to the administration of the assets of sold-out railroad com- 
panies, construed. 

2. SAME.—The trust cast by the statute upon the directory existing 
at such sale, is to be exercised collectively, and in their aggregate 
capacity, and not as individuals. 
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8. SAME.—The powers and responsibilities given and reposed upon such 
trustees of sold-out companies, by the statute, could not be thrust 
upon them merely by reason of their being directors of the company 
when sold out. They must have accepted the trust, before they can 
be held responsible for the discharge of the duties of trustees. 

4. SAME—VOID JUDGMENT.—A judgment founded upon service of cita- 
tion upon two of such trustees, where there were ten, the*presump- 
tion being as great that all have accepted and are competent to act 
as the two served, (there being no evidence of acceptance of the trust 
by any,) will not warrant the seizure and sale of property not in 
the possession or under the immediate control of the trustees served 
with citation. 

5. SAME—T'RESPASS TO TRY TITLE.—Plaintiffs in trespass to try title 
exhibited, as one link in their chain of title, an execution sale under 
a judgment rendered upon service of citation upon two out of ten 
persons elected directors of the railroad company an hour and a half 
before the sheriff’s sale under execution of the road, road-bed, &ce., 
there being no evidence that said persons ever acted as directors or 
trustees, the property not being under the control of the parties 
served with citation ; Held, That the levy and sale under such judg- 
ment, passed no title to the land, 


Appeat from Harrison. Tried below before the Hon. A. 
J. Booty. 


The facts are given in the opinion. 


McKay § Mabry and George Lane, for appellants.—Upon the 
sale of the road-bed, track, franchise, &c., on the 5th of May, 
1868, the directors of the sold-out company at the time of the 
sale became, under the statute, the trustees of the creditors and 
stockholders of the sold-out company, vested with full powers 
to settle the affairs of the sold-out company, &e. «And the 
persons so constituted trustees shall have authority to sue by 
the name of the trustees of such sold-out company, and may 
be sued as such, and shall be jointly and severally responsi- 
ble to the creditors and stockholders of such company, to the 
extent of its property and effects that shall come to their 
hands.” (Paschal’s Dig., art. 4916.) 

The directors of the sold-out company, at the time of sale, 
were a class of persons constituted by law private trustees, 
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to execute a private trust. “In private trusts, the beneficial 
interest is vested absolutely in some individual or individuals 
who are, or within a certain time may be, definitely ascer- 
tained.” (1 Perry on Trusts, sec. 384.) In this case, the 
stockholders and creditors were, or could be, definitely ascer- 
tained. 

If a power be given to a class consisting of several persons, 
as to “my trustees,” “my sons,” (in this case to the directors,) 
and not to individuals by their proper names, the authority 
will exist in the class so long as the plural number remains. 
(1 Perry on Trusts, sec. 294; Davoue v. Fanning, 2 Johns. 
Ch., 254,—where one executor executed a power which was 
held to be vested in the executors.) Two or more of these 
trustees could have sued for, recovered, and reduced to pos- 
session the assets of the sold-out company; for their recovery 


and possession would be joint and several, as was their respon- 


sibility. Payments and disbursements of the trust funds, if 
made by less than a majority of the trustees, and made within 
the scope of their powers,—in other words, if made under such 
circumstances as would have been valid if made by the whole 
number,—would certainly have been valid. Who could have 
complained ? Or for what could complaint have been made? 

These trustees, under the statute last quoted, may be sued 
assuch. The term “sued,” used in the statute, is general, 
and embraces suits upon every cause of action that may exist 
against them as trustees. J. F. Witherspoon, as administra- 
tor, &c., had a cause of action against the Southern Pacific 
Railroad Co. before the sale, which was not extinguished by 
the sale, but survived against—whom? Only against the 
trustees as such. They could be sued, and they only, to 
enforce his demand. The same statute provides that suits 
pending against the company at the time of the sale shall 
not abate, but shall be prosecuted against the trustees, and 
prosecuted to a legitimate result, judgment, and execution. 

The inquiry then recurs,—Who were necessary parties to 
a suit against said trustees as such ? 
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As a general rule, all parties interested in the subject- 
matter of the suit must be parties, &. (Story’s Eq. PL, sec. 
76a.) 

But the general rule as to parties seems not to be founded 
on any positive and uniform rule. (Story’s Eq. Pl., sec. 76c.) 
There are many exceptions to the rule. (Id.) “And all the 
exceptions will be found to be governed by one and the same 
principle, ‘which is to accomplish the purpose of justice be- 
tween all the parties in interest.’” (Id.,sec. 77.) One excep- 
tion is when the parties are without the jurisdiction of the 
court, &c. Ifthe parties are out of the jurisdiction, the court 
will proceed without them. (Id., sec. 78.) When one partner 
is out of the jurisdiction, the court will decree against the 
partners who are within the jurisdiction. 

When proper and necessary parties out of the jurisdiction 
can be dispensed with, then their interest will not be preju- 
diced by the decree, &. When they are merely passive ob- 
jects of the judgment of the court, or their rights are merely 
incidental to those of the parties, then, inasmuch as a com- 
plete decree may be obtained without them, they may be dis- 
pensed with. (Story’s Eq. Pl., sec. 81; Adams’ Eq., 720.) 
If the disposition of the property in controversy is in the 
power of the other parties, (viz., those before the court,) the 
court may act upon them, and through them upon the prop- 
erty. (Id., sec. 87.) 

When there are many persons defendants whose interests 
are of a common character and responsibility, it is sufficient 
that such a number of them are brought before the court as 
will represent the interests of all. (Story’s Eq. Pl., sec. 116.) 
So when appointees are numerous, it has been held, that they 
may be represented, as defendants to a suit, by some on behalf 
of the rest. (Story’s Eq. Pl.,19; Id., sec. 135a; Adams’ Kq., 
714.) } 

And it is held, when a person has a right against several 
individuals who are liable to common obligations, a bill may 
be tiled against some on behalf of all, provided such number 
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be brought before the court as will fairly represent their 
interests. (Adams’ Eq., 718.) 

Actions may be prosecuted to judgment against one execu- 
tor or administrator, when there are others not served, or out 
of the jurisdiction of the court, and bind the estate; or when 
both have been sued, and service on one, and non est inventus 
as to the others, and the judgment is good against both. (2 
Wms. Ex., 1647.) These general principles fully support the 
validity of the judgment of the County Court, so far as the 
question of parties defendants are concerned. The trustees 
were a class of persons for the execution of a private trust; 
their interests were wholly common and identical; their com- 
mon purpose was to protect the trust fund in their hands, and 
to see to its proper application. There were enough of them 
before the court to effect these purposes, and doing that, the 
full ends of justice were attained. And all the rules upon 
the subject of parties to suit were fully answered, and not 
one violated. 

But need we invoke these general principles to support our 
judgment of the County Court in this particular ? 

The statute itself furnishes a rule that controls. These 
trustees are jointly and severally responsible, to the extent of 
the trust property which shall come to their hands. (Paschal’s 
Dig., art. 4916.) 

And if they are jointly and severally liable, can they not be 
sued jointly or severally? Nor are we required to rely upon 
this rule. 

All those trustees were joined in said suit as defendants, 
and were sued as such trustees, in compliance with the strict- 
est rule insisted upon as to joinder of all parties. But the 
plaintiff, as he was justified in doing by our statute, discon- 
tinued as to the eight defendants not served, and proceeded 
to judgment against those two before the court. (Paschal’s 
Dig., art. 1148.) This statute recognizes the right of the 
plaintiff to enter a discontinuance as to defendants not served 
in all suits, no matter whether they be on tort or contract, or 
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whether the obligation be joint, on which all the obligors 
must, at common law, be sued jointly. 

The only test is whether the defendants have or have not 
been cited in conformity with law. There are but two ex- 
ceptions, and they are prescribed by the statute. (Forbes v. 
Davis, 18 Tex., 274.) Many other cases, in our own reports, 
might be cited in support of the same proposition. "What, 
we ask, is there in the case in the County Court, under dis- 
cussion, to take it out of the statutory rule of discontinuance, 
and the cases above referred to so fully discussing that rule? 

The charge of the court requires at least a majority of the . 
trustees to have been before the court, and judgment against 
them; otherwise the judgment is invalid. We are unable to 
find any authority to support such a proposition, as applica- 
ble to the facts of this case. In cases of public trust, majori- 
ties may execute the trust. (2 Story’s Eq. Jur., sec. 1284c; 
1 Perry on Trusts, sec. 413,—where it is announced, that “in 
case of a public trust, where there are several trustees, the 
act of the majority is held to be the act of the whole num- 
ber.) Trusts for charitable uses are public trusts, as gifts for 
the relief of the poor, the sick, the afflicted, and for public 
convenience, benefit, utility, &. (2 Perry on Trusts, sec. 687.) 
But that is not our case. Particular individuals were the 
beneficiaries in our case, and here, a private trust, as said 
before. We apprehend the court below must have miscon- 
ceived the character of the trust, and submitted the law ap- 
plicable to public instead of private trusts. Upon these views, 
we respectfully submit, the court erred in instructing the jury, 
that in order to a valid judgment, the said trustees—imply- 
ing all of them, as the charge does, or, at least, a majority of 
them—must have been before the court, and judgment ren- 
dered against them. 

Assuming, therefore, that the judgment of the County 
Court is a good and valid judgment, so far as parties defend- 
ant are concerned, is it, in other respects, sufficient? The 
judgment of the County Court shows that the plaintiff ap- 
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peared; that the defendants, except those therein named, had 
been regularly served with process, and discontinuance as to 
the eight trustees not served; judgment by default as to those 
served, with writ of inquiry, and verdict of a jury, and judg- 
ment against the defendants served, &c., for the amount of the 
finding of the jury, and cost of suit. While the judgment is 
not as full as it may have been, and possibly must be, before 
execution could issue, yet, by reference to the whole record 
of the case, these defects, if any, were cured. The petition 
and answer are, in our practice, as much a part of the record 
as the judgment itself. The bill, answer, and other plead- 
ings, together with the decree, constitute what is properly 
considered the record. (Hamilton v. Ward, 4 Tex., 360; 
Freem. on Judg., secs. 45, 154, and note; Wilson v. Collins, 
11 Humph., 189; Fowler v. Doyle, 16 Iowa, 534; Foot »v. 
Glover, 3 Blackf., 313.) And that principle announced by 
Judge Wheeler in 4 Texas has never been questioned by 
our courts from that day to this. Taking, then, the peti- 
tion in the case, in connection with the judgment, we have a 
perfect judgment. And so the court below held, upon that 
subject, © © °* 


F. B. Sexton & Wm. Sexton, and Turner § Lipscomb, for 
appellee.— Both firms filed elaborate arguments upon the 
law and facts. Their length prevents insertion. The char- 
acter of the discussion prevents an abstract. The views sus- 
tained are substantially adopted in the opinion. 


Moors, Associate Justice.—This suit was brought by ap- 
pellants, in the District Court of Harrison county, against 
appellee, to try title and recover possession of a lot and sev- 
eral blocks of land in the city of Marshall, which appellants 
claim to have acquired by purchase at constable’s sale, under 
writs of venditioni erponas, on a judgment of the County Court 
of said Harrison county in favor of John F. Witherspoon, 
administrator of N. W. Eams, against the Southern Pacific 
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Railroad Company, as a sold-out company, in a suit brought 
against the trustees of said sold-out company, as appellants 
maintain, under and in purstiance with the provisions of sec- 
tion 9 of the statute of December 19, 1857, entitled “An act 
supplementary to, and amendatory of, an act to regulate rail- 
road companies,” approved February 7, 1855. 

As appellants do not claim or pretend to hold any title to 
the land in controversy, except as purchasers at said consta- 
ble’s sale, they frankly admit, if any of the numerous excep- 
tions taken by the appellees in the court below to the valid- 
ity and sufficiency of this title should have been sustained, 
they have no sufficient ground to ask for a reversal of this 


judgment; for, evidently, if they acquired no title as pur- 


chasers at this sale, whatever errors may have been commit- 
ted by the court, worked them no injury, and afford no ground 
for protracting a bootless litigation. 

The only material question, therefore, for our determina- 
tion is,—Did appellants acquire a valid title to the lot and 
blocks of ground for which they sue, by their purchase at the 
sale made under authority of this judgment of the County 
Court of Harrison county against the Southern Pacific Rail- 
road Company as a sold-out company ? 

In considering this question, we shall take it to be an ad- 
mitted fact—at least for the present disposition of the case— 
that both parties deraign title, as appellants claim, from said 
Southern Pacific Railroad Company; and hence, if appel- 
lants acquired the title which was vested in said company 
previous to the alleged sale of its franchises and chartered 
rights and privileges, the judgment, in the aspect in which it 
is being now considered, is erroneous. 

It is shown, by the record, that a meeting of the stockhold- 
ers of said Southern Pacific Railroad Company was held in 
the city of Marshall, Texas, on the 5th of May, 1868; that 
at said meeting the following-named persons were elected 
directors of said company, to wit: R. B. Hall, Wm. Garvin, 


Wn. A. Hauser, John 8. Long, Joseph Monks, Charles Cobb, 
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W. C. Hall, Thomas Coleman, R. W. Loughery, and Martin 
Polly; that only two of said parties—R. B. Hali and Rk. W. 
Loughery—were present at said meeting, or, so far as is 
known, were at the time within the State of Texas. All of 
them, except Loughery and Hauser, are shown to have been 
non-residents of the State. The parties thus elected by the 
stockholders never met and organized as directors of said 
company; and it does not appear that they ever transacted 
any business whatever, either as directors or as trustees of 
said company, or even claimed the right to do so. 








On the same day on which this election was held, and some 
hour or hour and a half thereafter, “the road-bed, track, 
franchises, and chartered privileges” of said Southern Pacific 
Railroad Company were sold by the sheriff of Harrison coun- 
ty, in pursuance of levies previously made thereon, by vir- 
tue of twenty-seven executions in his hands, issued on judg- 
ments theretofore rendered in favor of different parties against 
said company. At this sale, said R. B. Hal, one of the par- 
ties elected as a director by said stockholders, became the pur- 
chaser of said property, franchises, and chartered privileges. 

In September, 1868, John I’. Witherspoon, as administra- 
tor of N. W. Eams, deceased, filed a petition in the County 
Court of Harrison county against said parties, who were 
elected directors of said company on said 5th of May, as 
previously stated, as trustees of said Southern Pacific Rail- 
road Company, as a sold-out company, for the recovery of a 
debt alleged to be owing by it to the estate of his intestate. 

None of the alleged trustees of said sold-out company, with 
the exception of R. B. Hall and R. W. Loughery, were cited 
to answer the plaintiff’s petition, and no effort whatever 


seems to have been made to have any of the others given 


notice of the suit. And although they were made parties in 
the first instance, at a subsequent term of the court the plain 
tiff dismissed as to the trustees not served, and Hall and 
Loughery not appearing, took judgment against said sold-out 
company by default. 
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It is evident, from this recital, that unless said Southern 
Pacific Railroad Company could be legally sold out under 
execution, as was attempted to be done, the judgment 
in favor of Witherspoon is a nullity; or if said sale was 
valid, unless the parties elected at said stockholders’ meeting 
were the directors of said company at the date of said sale; 
or if they were, unless a valid judgment can be rendered 
against a sold-out company, where there are ten trustees, and 
only two of them are before the court, appellants, by their 
purchase under said judgment, acquired no title to the prop- 
erty for which they sued. It is only necessary, in the opin- 
ion of the court, to consider the last of these propositions. 

‘The section of the statute under which appellants insist 
that Witherspoon was authorized to sue said trustees, reads 
as follows: 

“Whenever a sale of the road-bed, track, franchise, and 
chartered powers and privileges is made, as hereinbefore pro- 
vided, (unless other persons shall be appointed by the Legis- 
lature, or by some court of competent authority.) the direct- 
ors or managers of the sold-out company at the time of the 
sale, by whatever name they may be known at law, shall be 
the trustees of the creditors and stockholders of the sold-out 
company, and shall have full powers to settle the affairs of 
the sold-out company, collect and pay the outstanding debts, 
and divide among the stockholders the money and other 
property remaining in their hands, after the payment of the 
debts and necessary expenses; and the persons so constituted 
trustees shall have authority to sue by the name of the trustees 
of such sold-out company, and may be sued as such, and shall 
be jointly and severally responsible to the creditors and stock- 


holders of such company, to the extent of the property and 
effects which shall come to their hands; and no suit pending 
for or against any railroad company at the time the sale may 
be made of its road-bed, track, franchise, and chartered priv- 
ileges shall abate, but the same shall be continued in the 
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r1ame of the trustees of the sold-out company.” (Paschal’s 
Dig., 4916.) 

The statute, in thus providing for the settlement of the 
affairs of sold-out railroad companies, was enacted on the 
supposition that the existing directory were more familiar 
with the business of the company, and, if not superseded by 
legislative or judicial action, could more readily and satisfaec- 
torily wind up and adjust their unsettled business than any 
other parties. ‘They are designated trustees, because, in dis- 
charge of the duties imposed upon them, they do not act 
under authority of the franchise and charter of the company, 
but merely as the representatives of its stockholders and 
creditors; while the purchaser and his associates, by virtue of 
the franchise and chartered rights and privileges acquired by 
them, could elect directors for the company. ‘To have used 
the same name for the designation of these different bodies, 
would lead to confusion. The language of the statute plainly 
indicates that the power conferred upon them as trustees is 
to be exercised collectively, and in their aggregate capacity 
as a body, and not as individuals. To give to each of the 
directors distinct and independent power to wind up and 
settle the business of the company, would evidently lead to 
confusion and a conflict of action, which would be injurious 
to the interest of the parties for whose benefit they are made 
trustees ; nor would it be consistent with reason or justice that 
the trustees should be made jointly and severally responsible 
for property coming into their hands, unless it come to them 
in their collective capacity. 

Certainly, a valid jadgment could not be rendered against 
them in their aggregate capacity, as a body of trustees, unless 
they were all parties to the action, and were all individually 
or collectively, as an aggregate body, cited to appear and 
answer to the plaintiffs demand. Evidently, the aggregate 
body, or board of trustees, cannot be bound by a judgment 
against a single trustee. Ifa suit against an individual trus- 
tee can be maintained, it will unquestionably only bind him; 
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or, at most, such a judgment could only be enforced by the 
sale of property of the company in his hands. In this case, 
it is shown that no property of the company came into the 
hands of the supposed trustee who was named in the execu- 
tion under which appellants purchased. 

It seems to us quite evident, that the powers and respon- 
sibilities given and imposed upon trustees of a sold-out rail- 
road company, by this statute, could not be thrust upon them 
merely by reason of their being directors of the company 


when sold out; and, therefore, it must be shown in some way 


that they have accepted the trust thus conferred upon them, 
before they can be held responsible for the discharge of the 
duties of such trustees. The most reasonable and appropriate 
manner of their doing so, would appear to be by the organi- 
zation of the board of directors as trustees. If this was 
done, possibly the provisions of the statute, providing for 
service of process upon the corporation before it was sold 
out, might be found sufficiently comprehensive to bring be- 
fore the court the trustees, in their aggregate capacity, as 
representatives of the stockholders and creditors of the cor 
poration. ‘They are apparently authorized to act, in a certain 
sense, in a guasi corporate capacity. But it is unnecessary, at 
present, to decide whether this is so or not, or to determine 
how such trustees must be served. All that it is necessary for 
us to say in this case, and this we unhesitatingly do, is that a 
judgment founded upon service on only two of the trustees, 
where there are ten, and the presumption is as great that 
ail have accepted and are as competent to act as the two 
served, will not warrant the seizure and sale of the property 
of the company, not in the possession or under the immediate 
control of the trustees who were cited. 

There is no error in the judgment of which the appellants 
can complain, and it is affirmed. 

AFFIRMED. 
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1. JUDGMENT.—Though it is not necessary to render judgment against 
the securities on a cost bond, when judgment is rendered for the 
defendant, yet if judgment be rendered against the securities, on 
error to the Supreme Court they would be proper partics to the 
writ. 

2. WRIT OF ERROR—PRACTICE.—A defendant in error may accept 
service of the writ of error. 

3. APPEAL—WRIT OF ERROR.—The fact that the transcript shows a 
complete execution of the judgment appealed from, furnishes no 
reason why the action of the court below should not be reviewed on 
appeal or writ of error. 

4. PRACTICE.—A motion to dismiss a writ of crror, based on a neglect 
of a mere matter of form, is not granted, when the motion is filed 

after the first day of the assignment to which the case belongs has 

passed. 





Error from Shelby. Tried below before the Ilon. George 
Lane. 





[In this case and the one following, Chicf Justice Rozerts 
and Associate Justice Moore were disqualified, and John C. 
Robertson, Esq., and T. W. Jones, Esq., were appointed spe- 
cial judges.] 





A motion was made .o dismiss this case, on grounds set 
forth in the opinion. 


Drury Field, for defendant in error. 











Reeves § Dodd, for plaintiffs in error, in resisting the motion 
to dismiss, cited Metz v. Bremond, 13 Tex., 394, 395; Jewett 
v. Miller, 19 Tex., 291; Crain v. Griffis, 14 Tex., 362; Cham- 
bers v. Shaw, 16 Tex., 145, 146; Paschal’s Dig., arts. 1494, 
1495. 





TienaL W. Jones, Srecran Justice.—The defendants in 


error ask the court to dismiss this case on several grounds, 
21 
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The first ground of the motion is, substantially, that the 
writ of error was never served on C. §. Hicks and N. W. 
Kidd, two of the parties to the judgment in the court below; 
and the second is, that there is no acceptance of service by 
them of the petition for the writ of error on file in the Dis- 
trict Court. 

It is shown, by the record, that Hicks and N. W. Kidd were 
sureties of the plaintiff in the court below on his costs bond, 
and that judgment was rendered by that court against them, 
with their principal, in favor of the defendant in the suit, for 
the costs as between them incurred in the suit. 

We do not think it was necessary, even if permissible, to 
render judgment against the sureties on the plaintiff’s costs 
bond for the costs adjudged against the plaintiff, the bond 
itself having the force and effect of a judgment against the 
obligors therein for the costs adjudged against the plaintiff. 
(Paschal’s Dig., art. 1501.) But be this as it may, they are 
parties to the judgment, and their interests are affected by 
it, and they are, therefore, proper parties defendant in the 
writ of error. 

The transcript of the record does not show that the writ of 
error was ever served on them, but it does show that they 
accepted service of the writ of error on the petition for the 
writ. This, we think, is sufficient to bring them properly 
before this court in this case. 

The Supreme Court of this State has decided, in several 
cases, that a defendant in error may accept service of the 
citation in error. (Seybold v. Boyd, 14 Tex., 460; Cham- 
bers v. Shaw, 16 Tex., 145; Holloman v. Middleton, 23 Tex., 
537.) 

Another ground of the motion to dismiss is, that it appears, 
from the transcript, that the judgment has been fully exe- 
cuted. 

The only evidence furnished by the transcript of the exe- 
cution or satisfaction of the judgment, is that which is con- 
tained in the sheriff’s return to the writ of possession. This 
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shows the execution of the writ by the sheriff placing Benja- 
min Wilson, the intervenor who recovered the land in con- 
troversy in the suit, in possession of the land, and the collec- 
tion of the costs adjudged against the defendant in favor of 
the intervenor; but it does not show the collection and pay- 
ment of $45.70, adjudged to be paid by the intervenor. to 
the defendant, nor does it show the costs adjudged against 
the plaintiff and the sureties on his costs bond, Ticks and 
Kidd, to have been collected. But if it did show a com- 
plete execution of the judgment of the District Court, we 
are of the opinion that it would furnish no reason why the 
ease should not be revised on appeal or writ of error by this 
court. 

When a judgment of the District Court is executed or 
satisfied by a resort to legal process, we can perecive no 
reason why the judgment should not be reviewed on appeal 
or writ of error by the Supreme Court. 

It may be, that m some cases, where there is a voluntary 
exccution or satisfaction of the judgment by the parties, 
neither an appeal nor writ of error to the Supreme Court 
would be entertained by the court. But it is not necessary 
to decide this question, and therefore we do not undertake 
to do it. 

There are two other grounds in the original motion: one, 
that the parties ITicks and Kidd are not properly before the 
court; and the other, that the court has not jurisdiction. 
These grounds of the motion are, as we think, involved in 
those grounds of the motion that have been already consid- 
ered, and therefore need not be further considered. 

There are two grounds on which the court is asked to dis- 
miss the writ of error in the amended motion, viz.: one, that 
the seal is not over the tie of the tape that fastens the tran- 
script together, as is required by the rule; and the other, 
that the clerk’s certificate is not sufficient. The amended 
motion was not filed until after the first day on which the 
assignment to which this case belongs had passed. So that, 
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if there was anything in the objection as to the manner in 
which the seal is placed over the tie of the tape, and we do 
not think there is, as there is a substantial, if not literal, com- 
pliance with the rule, we cannot now entertain this ground 
of the motion, it being in reference to a mattcr of form. 
The other ground of the amended motion, in reference to the 
clerk’s certificate to the transcript, is not well taken. 

We can perceive no objection to the certificate. We 
think it a substantial compliance with the statute. 

The motion to dismiss the writ of crror in this case is over- 
ruled. 

MotTION OVERRULED. 





Wrrtram Cravens v. M. J. Witson et At. 


1, JUDGMENT LIEN.—A judgment rendered in 1865 did not lose its 
licen on land, when execution was issued within a year after de- 
cision of the Supreme Court declaring the Stay law of 1866 un- 
constitutional. Notwithstanding that law was unconstitutional, its 
practical effect was to excuse a failure to have exceutions issued 
on judgments rendered in 1865 and 1866, within a year after 
their rendition. 

2. LEvy — EXECUTION. — Though the levy of an exccution on per- 
sonal property is, as a general rule, prima-facie evidence of sat- 
isfaction of the execution, this presumption does not arise when 
possession of the property remains with the defendant in exe- 
cution. 

8. ATTACHMENT LEVY.—The levy of an attachment is no satisfac- 
tion of plaintifi’s demand, as the levy of an execution would be, 
under the circumstances above indicated. 

4. SHERIFF'S SALE—INTERVENOR. — When the sheriff is guilty of 
such irregularities, in selling land under execution, as to prevent 
a fair sale of it, the judgment creditor may either proceed by mo- 
tion, in the court from which the execution emanated, to set aside 
the sale, giving notice to the purchaser, or he may intervene in a suit 
between the purchaser and a third party which involves the title. 

6. CREDITOR—EXECUTION SALE.—A creditor interested in a junior 
execution has the right to maintain a suit to set aside a sherifi’s 
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sale, made under an execution which was a prior lien, when, in 
consequence of the fraud, irregularity, or willful disregard of law 
by the sheriff, the property sold brought less than it wound have 
bronght at a fair sale, whereby his rights have been impaired. 

G6. JUDGMENT—PLEADING.—An intervenor claiming land improperly 
sold under an exceution against him, who in his prayer asked that 
the sheriff’s **deed to the defendant may be set aside, and for gen- 
eral relicf,”’ is entitled, upon a verdict finding the illegality of the 
sheriff’s sale, to a recovery of the land, to a writ of possession, and 
to judgment for rents and profits, if there be any. 

7. CIIARGE or count.—A charge of court liypothetical in its character, 
not warranted by the evidence, which may have misled the jury, 
will be cause for a reversal. See this case for such a charge. 

8. CASES APPROVED.—Phillips v. Lesser, 32 ‘T'ex., 741; Sessums v. Botts, 
34 ‘Tex., 335; Cravens v. Wilson, 35 'Tex., 52; Garner v. Cutler, 28 
Tex., 176; Owen v. City of Navasota, 44 Tex., 518; Calhoun », 
Wright, 23 Tex., 522; Allen v. Stephanes, 18 Tex., 658; Tardy v. 

De Leon, 5 'Tex., 211; Trammell v. Watson, 25 Tex. Supp., 210. 


Error from Shelby. Tried below before the Ion. George 
Lane. 

(Chicf Justice Roberts and Associate Justice Moore being 
disqualified, Tignal W. Jones and John C. Robertson were 
appointed special judges.) 

This cause was before this court at a former term. (Sce 
85 Tex., 52.) 

M. J. Wilson, on the 31st day of October, 1870, brought an 
action of trespass to try title to a tract of land of about 900 
acres, situated in Shelby county, Texas, a part of the Domingo 
Gonzales headright, against William Cravens. The case pre- 
sented by M. J. Wilson’s pleadings, is, substantially, that Cra- 
vens claimed the land under a deed from the sheriff of Shelby 
county, and that M. J. Wilson also claimed the land under a 
deed from the sheriff of said county; that both of them re- 
covered judgments, in the District Court of Shelby county, 
against Benjamin Wilson, and had executions issued and lev- 
ied on the land in controversy, but that the land was adver- 
tised and sold under Cravens’ execution, and that Cravens 
bouglit the land at the sale; that Cravens bought the land at 
a grossly inadequate price, and that he was enabled to do so 
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by the fraudulent conduct of Cravens and of the sheriff, who 
had conspired together to prevent the land from selling for 
as much as it was worth, and to enable Cravens to get it at 
a reduced price; that the acts indicating their fraudulent con- 
spiracy were: that the sheriff, some ten days before the time 
appointed for the sale, caused the notices of the sale to be 
torn down, and informed the agent of M. J. Wilson that the 
land would not be sold; that on the day of sale he announced 
publicly, in the presence of Cravens, that the land would not 
be sold; that late in the day, after M. J. Wilson’s agent, and 
others who had attended the place of sale for the purpose 
of bidding for the land, had gone home, he offered the land 
for sale, and that it was bought by Cravens. 

The prayer of the petition was, that the sheriff’s deed to Cra- 
vens be annulled and set aside, and that M. J. Wilson have 
judgment for the recovery of the land, with the writ of pos- 
session, and for the rents and profits, and for general relief. 

William Cravens, in answer to the petition of M. J. Wil- 
son, filed a general demurrer and the general denial; and by 
a special plea in response to M. J. Wilson’s pleadings, and 
to a plea of intervention filed by Benjamin Wilson on the 
12th of March, 1875, alleged that M. J. Wilson’s judgment 
was founded on a spurious demand, by the connivance of 
‘William Wilson, and denied the truth of the statements in 
the plea of intervention. 

The case made by the plea of intervention of Benjamin 
Wilson, was, substantially, that, as against Cravens, the inter- 
venor was entitled to the land; that Cravens, in his suit against 
him, had caused an ancillary attachment to be issued and lev- 
ied on 60,000 pounds of cotton in the seed that belonged to 
the intervenor, and had the same sold, and that the proceeds, 
if properly and honestly applied by the sheriff to Cravens’ 
debt, would have been sufficient to satisfy it; but that Cra- 
vens and the sheriff, conspiring together to cheat and defraud 
the intervenor, misrepresented the amount that the cotton 
brought at the sale, and pretending that it did not sell for 
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enough to satisfy Cravens’ debt, caused the execution to be 
issued and levied on the land in controversy, which was the 
property of the intervenor, and caused the same to be sold 
and bought in by Cravens, when they both knew that the 
proceeds of the sale of the cotton were amply sufficient to 
satisfy Cravens’ debt; that Cravens was enabled to pur- 
chase the land at the sheriff’s sale at the grossly inadequate 
price of $300,—when it was worth, at the time, $5,000,—by 
the fraudulent conduct of Cravens and the sheriff, in causing 
the notices of the sale of the land to be torn down previous 
to the sale, and by the announcement of the sheriff on the 
day of sale, with the connivance of Cravens, publicly and in 
his presence, that the land would not be sold, and by the 
sheriff offering it for sale late in the day, when the interven- 
or’s agent, and others who had gone to the place of sale for 
the purpose of bidding for the land, had gone home, and 
thereby enabling Cravens to buy it for greatly less than its 
value. 

The prayer of the plea of intervention was, that the sher- 
iff’s deed to Cravens be set aside, and for general relief. 

The facts, or so much of them as are material, under the 
issues in the case, were substantially as follows: It was agreed 
by the parties to the suit, that there was a regular chain of 
title from the government down to Benjamin Wilson, the 
intervenor. On the 14th day of March, 1868, M. J. Wilson 
obtained judgment, in the District Court of Shelby county, 
Texas, against Benjamin Wilson, for the sum of $1,731.07, 
debt and damages, and for the costs of the suit. Execution 
was issued on this judgment on the 2d day of April, 1868, 
and levied by the sheriff of Shelby county on the 29th of 
August, 1868, among other things, on about 900 acres of 
land in Shelby county, the Domingo Gonzales headright, as 
the property of Benjamin Wilson, subject to an execution in 
favor of William Cravens. An alias execution was issued 
on M. J. Wilson’s judgment on the 20th of April, 1870, 
levied on the Domingo Gonzales headright of 900 ucres, and 
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the land sold pursuant to notice on the 7th of June, 1870, by 
the sheriff. At that sale, M. J. Wilson bid off the land at 
$260, and took a deed from the sheriff therefor, bearing date 
the 7th of June, 1870, which was duly acknowledged and 
recorded, 

William Cravens obtained judgment, in the District Court 
of Shelby county, against Benjamin Wilson, on the Ist of 
October, 1866, for the sum of $2,886.58, debt and damages, 
and for the costs of suit, and foreclosing a lien by attachment, 
which he had caused to be levied on 60,000 pounds of cotton 
in the seed, as estimated by the sheriff, as the property of 
Benjamin Wilson. Execution was issued on this judgment 
on the 23d day of March, 1868, and levied by the sheriff of 
Shelby. county on the Domingo Gonzales headright of 900 
acres, and on several other tracts of land, and on 28,000 
pounds of seed cotton, as the property of Benjamin Wilson. 
The execution was levied on the cotton on the 1st of April, 
1868, subject to an execution previously levied thereon in 
favor of one E. H. Hearn, and on the Jand on the 15th of 
April, 1868. The cotton was sold on the 14th of April, 1868, 
and $173.96 of the proceeds applied to the Hearn execu- 
tion, and the balance ($719.64) credited on the execution of 
Cravens. On the 2d day of June, 1868, the 900 acres of the 
Domingo Gonzales headright were sold, and bid off by Cra- 
vens at $360, and a deed therefor duly executed to him by 
the sheriff on the day of sale, which was duly acknowledged 
and recorded. 

The attachment mentioned as having been levied on the 
60,000 pounds of seed cotton was ancillary to the suit of 
William Cravens against Benjamin Wilson, and was issued 
on the 29th of March, 1866, and levied on the cotton in a 
house on Wilson’s premises, near his dwelling-house, on the 
80th of March, 1866. The sheriff, when he levied the at- 
tachment on the cotton, nailed up the door of the house in 
which he found it, and left the cotton in the care of Benjamin 
Wilson, the defendant in the attachment, not being able to 
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procure wagons to haul it away; and forbade any one from 

interfering with the cotton. Ie never had anything to do 
‘ with it himself, nor gave any one else permission to interfere 
with it in any way. When the cotton was sold, under Cra- 
vens’ execution, the sheriff found that the door of the cotton- 
house had been broken open, and a large portion of the cotton 
removed. 

It was in evidence, that 1,500 pounds of cotton will make 
a bale of lint cotton, weighing 450 pounds; that cotton was 
worth, in Shelby county, in 1866, from eighteen to twenty 
cents per pound, and that it sold, between 1866 and 1868, in 
Shelby county, as high as fifty cents per pound. 

One Dr. Joseph IL. Trent, as the agent of M. J. Wilson 
and Benjamin Wilson, went to the sheriff of Shelby county, 
to see him in reference to the sale of the Domingo Gon- 
zales tract of 900 acres of land, (which had been adver- 
f tised to be sold on the 2d day of June, 1866,) some ten 
days previous to the sale, and was informed by the sheriff, as 
he says, that this tract of land would not be sold, and was 
requested by the sheriff to tear down the notices of the sale, 
This witness states that he tore down the notice of the sale 
posted at Ilamilton, in Shelby county, and that on the 2d of 
June, 1866, the time appointed for the sale, he went to Cen- 
ter; heard the sheriff announce that the sales were closed for 
that day; that the sheriff told him the hour for judicial sales 
had passed; that he saw Cravens at Center on that day, but 
had no conversation with him, and did not hear him say any- 
thing about the sale; that he did not go to Center on that 
day prepared to purchase the land, as he did not expect it 
would be sold, from what the sheriff had previously said to 
him on the subject; that the land was not sold while he was 
in Center, and that he did not leave for his home until after 
two o’clock in the evening; that he is the nephew of Benja- 
min Wilson, and the cousin of M. J. Wilson. 

One G. P. Rains states that he tore down the notice of the 
sale of the Domingo Gonzales land, which was on his s*tore- 
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door in Hamilton, in Shelby county, having been informed 
by Dr. Trent that the sheriff had requested him to tell him 
that he wished it done, and that there would be no sale; 
that this was on Sunday previous to the sale; that it pre- 
vented him from attending the sale; that he had intended to 
go to the sale, and make the land bring a thousand dollars; 
that he thinks the land was worth fifteen hundred dollars, 
but does not say it would bring that under the hammer; that 
the people in his neighborhood were prevented from attend- 
ing the sale by the tearing down of the notice on his store- 
door, and the information that there would be no sale. 

John Sanders states that he went to Center on the day of 
sale with four hundred dollars in gold, to buy the Domingo 
Gonzales land; that he wanted it for a home; that the place 
was in a bad condition, the fences being down, but was worth 
eight or nine hundred dollars; that the land was sold late in 
the evening, but that he cannot tell whether it was before or 
after four o’clock; that he bid some for the land, and would 
have bought it, but was told that if he bought the land he 
would buy a lawsuit. 

One Henry McCauly states that he was at Center on the 
day of sale, and heard the sheriff tell John Sanders that the 
Domingo Gonzales land would not be sold on that day, and 
that he thinks that Cravens was standing close by the sheriff 
at the time, and must have heard him; that he was well ac- 
quainted with the land, and thinks it was worth at that time 
two dollars per acre, and with a good fence around it, would 
have been worth three or four dollars per acre. 

William Cravens, as a witness, states that he did not know 
that the sheriff had caused the notice of the sale at Hamilton 
to be torn down, and that the sale took place on the first 
Tuesday in June, 1868, before four o’clock., This is all that 
Cravens states. 

One F. L. Johnson states that he was at the sale, and 
thinks the land was sold before four o’clock. or the ver- 
dict and judgment, reference is made to the opinion. 
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Reeves ¢ Dodd, for plaintiff in error.—The intervenor does 
not ask for damages for rents, nor does he, in his petition, 
intimate any such claim; neither does he pray for any such 
relief. A complainant must recover, if at all, upon the case 
made in his pleadings, is a rule so well established, that we 
need only refer to decisions of this court. (See Hall v. Jack- 
son, 3 Tex., 305; Thompson v. Thompson, 12 Tex., 329, 330; 
Parker v. Beavers, 19 Tex., 410; 6 Ga., 589. Special at- 
tention is called to the cases of McKey v. Welch, 22 Tex., 
390 to 396, inclusive; 4 How., 131; 2 Wheat., 221.) In this 
ease, the verdict of the jury gives the intervenor rent when 
he did not ask for it, had not stated the value of its use and 
occupation, or otherwise laid any foundation for its recovery, 
or given any notice by his pleadings that he claimed it. (See 
Holman v. Criswell, 13 Tex., 42; H. T. & B. R. W. Co. »v. 
Milburn, 34 Tex., 224.) 

We submit, that the title of Cravens, the purchaser a 
sheriff’s sale, was valid and good, if either the execution in 
his own favor, or the one in favor of M. J. Wilson, was valid. 
As the intervenor does not allege or offer any proof attack- 
ing the validity of the execution in favor of M. J. Wilson, 
the title to Cravens, by reason of his purchase at said sale, is 
valid and good. (See Towns v. Harris, 13 Tex., 513.) 

The deed of the sheriff to William Cravens, however, re- 
cites but one execution, which fact, it is submitted, cannot 
prejudice the rights of defendant Cravens. “The bid and 
payment of the purchase-money at an execution sale consti- 
tute the purchaser’s right, and the deed merely evidences 
that right.” (Miller v. Alexander, 8 Tex., 43.) 

It is insisted, that that part of the charge of the court, viz., 
“That if you find that the amount credited by the sheriff, and 
the portion of cotton obtained and sold by Cravens, was of 
sufficient value to pay the judgment, interest, and cost, and 
if you find that the land was afterwards levied on, such sale 
was without authority, and you will find for the intervenor,” 
is hypothetical, and outside of the evidence in the case. (See 
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Austin v. Talk, 20 Tex., 167; Andrews v. Smithwick, Id 
118.) 

A charge upon a hypothesis which has no foundation in 
the evidence, is error for which the judgment will be re- 
versed, unless it appears that the jury were not thereby 
misled. (Earle v. Thomas, 14 Tex., 583; McGreal v. Wil- 
son, 9 Tex., 429; Ilampton v. Dean, 4 Tex., 455 ; Yarborough 
v. Tate, 14 Tex., 483; Steagall v. McKellar, 20 Tex., 268.) 

The court directs the jury, in positive terms, that if the at- 
tachment was levied upon a sufficient amount of cotton to 
have satisfied the debt of Cravens, then the same was in law 
considered satisfied and paid. Such a question of law does 
not arise when the property is left in possession of the defend- 
ant. (See United States v. Dashiel, 3 Wall., 697; 28 Tex., 
202.) 


7 


A. M. Carter, for defendant in error, cited Howard », 
North, 5 Tex., 290; Allen v. Stephanes, 18 Tex., 658; Ayres v. 
Duprey, 27 Tex., 593-608, in support of the position of fraud 
by appellant, Cravens. The price paid will aid the jury, with 
other evidence, in arriving at a correct conclusion as to 
whether there was fraud in the purchase or not. (Osgood v. 
Franklin, 2 Johns. Ch., 1; Chamblee v. Tarbox, 27 Tex., 
145; 1 Story’s Eq., sec. 246; Burch v. Smith, 15 Tex., 224.) 
Fraud can be proved by circumstantial evidence, but the cir- 
cumstances must be strong and pregnant, from which no 
other reasonable hypothesis can be drawn. (Paxton v. Boyce, 
1 Tex., 324, 325.) Allen v. Stephanes, 18 Tex., 658, and 
Chamblee v. Tarbox, 27 Tex., 147, are relied on especially, 
in support of the. fraudulent conduct of the sheriff and appel- 
lant, as proved on the trial of this cause. Also, Coleman v. 
Bank of Ilamburg, 2 Strobh. Equity, 285; Gist v. Irazier, 
2 Litt., 121; Coles v. Trecothick, 9 Ves., 234; Johuston v. 
Shaw, 33 Tex., 590. The law will not tolerate combinations 
to prevent fair competition at sheriffs sales, in fraud of the 
rights of the debtor and remaining creditors. (Jones v. Car- 
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well, 3 Johns. Cas., 29; Doolin v. Ward, 6 Johns., 194; Wil- 
bur v. low, 8 Johns., 444; 1 Story’s Eq., secs. 290, 293; 
Piatt v. Oliver, 1 McLean, 295.) 


J. G. Hazelwood, for intervenor, Ben. Wilson.—An inter- 
venor may join the plaintiff in asking the relicf claimed by 
him, or any relief appropriate to the suit; or he may join the 
defendant in resisting the plaintiff’s claim ; or he may oppose 
the relief claimed by both parties. (Sayles’ Prac., 2d ed., sec. 
189; Garrett v. Gaines, 6 Tex., 485; 7 La. R. R. N. 8., 196; 
Pierre v. Masse, 7 Mar. N. 8., 196; Mussina vr. Goldthwaite, 
34 Tex., 125.) 

On the question of Cravens’ participancy in the fraud, and 
the character of title thereby acquired, the doctrine enun- 
ciated in Sydnor v. Roberts, 13 Tex., 614, as to void and 
voidable sales, is discussed. Voidable means that there is a 
party who may avoid a sale, and the injured party is the one 
to complain. (13 Tex., 620.) A stranger, buying under a 
voidable execution, would be protected; but such is not the 
ease with the execution creditor who purchases at his own 
execution sale, and credits the execution by his bid. He is 
not a Lona-file purchaser, because he did not advance the 
consideration ; (Ayres v. Duprey, 27 Tex., 606 ;) and on the 
subject of combinations to stifle competition, see James v. 
Fulerod, 5 Tex., 512. 

Where the pleadings and evidence support the verdict and 
judgment, it will not be reversed merely because the basis 
upon which the jury estimated damages may not correspond 
with the issue, or because the judge has submitted to the jury 
an improper test of liability. (25 Tex., 637; Sayles’ Prac., 
659.) 

And in any case where the judgment must be the same 
upon a new trial, although the evidence does not support the 
verdict, the judgment will not be reversed. (Shannon ». 
Taylor, 16 Tex., 413.) 

If the pleadings on both sides show that the intervenor is 
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entitled to his judgment, the judgment will not be disturbe:! 
(Hill v. George, 5 Tex., 87:) ; 

The court will not reverse the judgment on the ground of 
error in refusing a new trial, unless the verdict be wholly 
without evidence to support it. (Meuley v. Meuley, 9 Tex., 
60; Davidson v. Edgar, 5 Tex., 492; Briscoe v. Bronaugh, 1 
Tex., 340; Long v. Steiger, 8 Tex., 460; Powell v. Haley, 28 
Tex., 53; Swinney v. Booth, 28 Tex., 113.) 

The question of fraud was fairly submitted to the jury as 
a fact for their determination. ‘“ Gross inadequacy of price 
naturally leads to the presumption of fraud; and although 
inadequacy of price would not, under the English law, be 
‘ufficient to avoid the sale, yet it would raise a strong pre- 
sumption against it. Inadequacy, of price of half the thing 
sold would, under the civil law, avoid the sale.” A question 
of fraudulent intent “is one of fact, to be submitted to a ¢ 
jury; and they are the judges of the weight and amount of 
evidence necessary to establish it. It is not cnough that it is 
not clear that the verdict is right. It must clearly appear 
that it is wrong, to induce the court to set itaside.” (Briscoe 
v. Bronaugh, 1 Tex., 326.) 

In the case of Allen v. Stephanes, 18 Tex., 658, decided 
by Hemphill, C. J., a case almost in point with this, except the 
proof of fraud was not half so strong, we find the sheriff’s 
deed sct aside in that case, and the action of the court below 
sustained by the chief justice. It was announced, in Cravens’ 
hearing and presence, that there would be no sale that day, 
and he was silent. “If a man interested is present, and 
hears any false or imperfect representation made, and does 
not set it right, he is fixed by the representations.” (Kerr on 
Fraud and Mistake, 10.) Besides the moving and passing ‘ 
around of Weaver and Cravens, the tearing down of the ad- 
vertisements by Weaver’s direction, and the declarations of 
Weaver, publicly made, that there would be no sale that day, 
and that the hour for judicial sales had passed, thus lulling 
the departure of Dr. Trent, and the sale of the land at a late 
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hour by Weaver, andthe small sum of $360 bid by Cravens 
for 900 aeres of land then worth $500 a year rent, demon- 
strate to the mind some gross imposition; and on this point 
we submit that the case of Burch v. Smith, 15 Tex., 219, is 
decisive. 

Where the question is one of fraudulent intent, it is the 
peculiar province of the jury to judge of the weight and suf- 
ficiency of the evidence; (1 Tex., 326;) and when the ver- 
dict of the jury is authorized by the facts, and the justice of 
the case has been obtained, the judgment will not be reversed 
on account of an erroneous charge. (Sayles’ Prac., 2d ed., 
sec. 603.) 

All the proof, on both sides, was heard in the court below 
without objection, and appellant will not be heard for the 
first time to complain in this court. (Sayles’ Prac., 603.) 

The presumption is, that the jury was sworn. “Thereupon 
came a jury of gocd and lawful men, W. B. Metcalf and 
eleven others.” (Clark v. Davis, 7 Tex., 556; Sayles’ Prac., 
105.) 

“The object of the law, in allowing set-offs, is to avoid a 
multiplicity of actions. Where, therefore, the respective de- 
mands of the parties are of such a nature as to admit of their 
being all settled in one action, the law intends that this shall 
be done.” (Thomas », Ilill, 3 Tex., 270.) 

“The plea of reconvention is derived from the civil law. 
By that law, to entitle a party to reconvene, it is not requi- 
site that his claim be liquidated, provided it be incidental to, 
and necessarily connected with, the main action.” «Nor is 
it perecived that our statute introduces any new rule in this 
respect. It was enacted to regulate, not to give, the remedy.” 
The only requisition of the statute, is “that the claim be sim- 
ilar in its nature to that of the plaintiff in an action of tres- 
pass to try title, and for damages. The defendant may, by 
plea in reconvention, claim that the land be decreed to him; 
that the title of the plaintiff be annulled, and that he have 
judgment for the mesne profits; and the defendant will not 
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be restrained to mere defensive matter. (Egery v. Power, 5 
Tex., 501.) 

It has been repeatedly announced by this court, that it does 
not matter by what name a plea is denominated, but that the 
very right to be attained would be adhered to, and if the plead- 
er should show a cause of action, or ground of defense, our 
courts will adjudicate his rights. 

If the courts once acquire jurisdiction of the subject-mat- 
ter, and the parties, they will adjudicate all the rights of the 
partics, and none of the litigants will be driven to a second 
action to obtain their rights. The rule of multifariousness 
does not obtain in our law. The courts of this State are 
competent to afford relief in every case in which it could, by 
possibility, be extended, by cither courts of law or equity. 
(Dobbin, Adm’r, v. Bryan, 5 Tex., 276; Clegg v. Varnell, 18 
Tex., 294.) 

In Johnston v. Shaw, 83 Tex., 585, a league of land was 
bought at sheriff’s sale for $40, and immediately conveyed 
by the purchaser to a third party. The sheriff’s deed to the 
purchaser, and that to the third party, were sct aside. 

In all cases where the disproportion is cnormous, slight 
additional circumstances will justify the inference that the 
sale is fraudulent. (Allen v. Stephanes, 18 Tex., 658; Cole- 
man v. Bank of Hamburg, 2 Strobh. Eq., 285; Gist v. Fra- 
zier, 2 Litt., 121; 1 Story’s Eq., sec. 246. 

Circumstantial evidence is all that can be expected in cases 
of frand. (Jernigan ». Wainer, 12 Tex., 189, 193.) 

“The equitable powers of this court can never be exercised 
in behalf of one who has acted fraudulently.” “A feme-covert, 
acting fraudulently, on her own responsibility, will be denied 
relief.” (Hartwell v. Jackson, 7 Tex., 582.) “When a party 
intentionally misrepresents a material fact, or produces a false 
impression by words or acts, in order to mislead or to obtain 
an undue advantage, it is a case of manifest fraud.” (1 Story’s 
Kq., sec. 192; Mitchell v. Zimmerman, 4 Tex., 79.) 
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TicNaL W. Jones, Spectan Justice.—The verdict and judg- 
ment in the court below, in this case, are in favor of William 
Cravens, the defendant, against M. J. Wilson, the plaintiff, 
and in favor of Benjamin Wilson, the intervenor, agaist 
William Cravens, the defendant, for the land in controversy, 
and the rents and profits thereof. 

William Cravens made a motion for a new trial, as against 
the intervenor, and the motion having been overruled by 
the court, has brought the case to this court by writ of error, 
making M. J. Wilson one of the defendants in error. 

M. J. Wilson seems to have acquiesced in the judgment 
in favor of Cravens against him; and but for the fact that 
he has assigned errors, and has appeared by counsel in this 
court, and filed his briefs, he might have been supposed to 
have passed entirely out of the case. We shall notice but 
one of the errors assigned by him. 

It is unnecessary to notice this, as the question presented 
by it is not an open question in this court. But it has been 
very zealously, and we may add ably, pressed, in argument 
by counsel in their briefs, and therefore we think it but right 
to consider it, so that it may not embarrass the case on a 
future trial in the court below, should there be another trial. 

The assignment to which we refer, is, substantially, that 
there is error in the portion of the charge of the court in 
which the jury is instructed that the lien of William Cra- 
vens’ judgment, rendered on Ist of January, 1867, on the 
Domingo Gonzales tract of land, in Shelby county, Texas, 
was not lost by reason of the failure of the plaintiff in that 
judgment to have execution issued within twelve months 
from the rendition of judgment. 

The record shows, that execution was not issued on Cra- 
vens’ judgment until the 23d day of March, 1868, more than 
a year after the rendition of the judgment. 

From the time this judgment was rendered, until the 24th 
of February, 1868, the Stay law of 1866 was in force; so that 
execution could not have been issued but a few days before 
22 
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it was issued, without disregarding the Stay law. On the 24th 
of February, 1868, this court decided the Stay law of 1866 to 
be unconstitutional. (Jones v. McMahan, 30 Tex., 719; 
Luter v. Hunter, 30 Tex., 688.) 

These decisions doubtless gave rise to the belief, that the 
judgment of Cravens had lost its lien on the land in contro- 
versy, by reason of the failure of Cravens to have execution 
issued within twelve months from its rendition. 

But this court has, as we think, settled the question, that a 
judgment rendered in 1865 or 1866 did not lose its lien on 
land, when execution was issued within the year from the 
decision of this court declaring the Stay law of 1866 uncon- 
stitutional. In Phillips v. Lesser, 32 Tex., 741; Sessums »v. 
Botts, 34 Tex., 335; and Cravens v. Wilson, 35 Tex., 52, this 
court has decided, that notwithstanding the Stay law of 1866 
was unconstitutional, the practical effect of that law was to 
excuse the failure to have executions issued on judgments ren- 
dered during the years 1865 and 1866 within the year from 
their rendition; and that the liens of all such judgments have 
been preserved, where executions were first issued upon them 
within the year from the 24th of February, 1868, the date 
when the Stay law of 1866 was decided by this court to be 
unconstitutional. And in Black v. Epperson, 40 Tex., 185, 
these decisions are referred to with approbation by this court. 
As has been seen, Cravens’ execution was issued on the 23d 
day of March, 1868, less than a month after the Stay law of 
1866 was declared to be unconstitutional. So that there can 
be no question, that the judgment of Cravens had not lost 
its lien on the land in dispute at the time his execution was 
levied on it; and being prior in date to the judgment of M. 
J. Wilson, it was a prior lien on the land. 

The plaintiff in error has assigned quite a number of errors. 
We shall, however, notice only three of them. They are: 
1st. As to the portion of the charge of the court in reference 
to the levy of the attachment on a sufficient quantity of cotton 
in the seed belonging to Benjamin Wilson, the defendant in 
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the attachment, to satisfy the debt of William Cravens, being 
a satisfaction or extinguishment of the debt, unless the evi- 
dence showed that the cotton had been left by the sheriff on 
the premises in custody of the defendant in the attachment, 
&c. 2d. As to the portion of the charge instructing the jury 
in regard to the character of their verdict, in case they should 
fina tor the intervenor against the defendant. 3d. As tothe 
verdict of the jury, and the judgment of the court thereon, 
as between the intervenor and defendant. 

The first of these three assignments of error is well taken. 

If the writ levied by the sheriff on the 60,000 pounds of 
seed cotton had been an execution, instead of an attachment, 
the portion of the charge assigned as erroneous would have 
been correct. 

In the case of Garner v. Cutler, 28 Tex., 176, it is decided, 
by this court, that a levy of an execution on personal prop- 
erty is, as a general rule, prima-facie evidence of satisfaction 
of the execution, but that this presumption does not arise 
when possession of the property remains with the defendant 
in execution. (See, also, Cornelius v. Burford, 28 Tex., 202, 
in which the same principle is asserted.) 

But this principle does not apply to the levy of an attach- 
ment on personal property. The writ of attachment merely 
creates a lien on the property attached, that may be lost by ¢ 
dissolution of the attachment. (Drake on Attachments, sec. 
224.) Soif the attachment is not foreclosed by the judg- 
ment in the case, the lien created by it is lost. (Id., sec. 
228.) Again, the author lays down the law in regard to 
levies on personal property by writs of attachment in ex 
press terms to be different from that which applies to levies 
of executions on the same species of property. He says the 
levy of an attachment is no satisfaction of the plaintiff’s de- 
mand, as that of an execution is under same circumstances. 
(Id., sec. 222.) 

It is manifest, therefore, that this portion of the charge is 
erroneous. 
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The second of the three assignments in regard to the por- 
tion of the charge in which the court directs the jury as to 
the character of their verdict, in case they find for the inter- 
venor, Benjamin Wilson, against the defendant, Cravens, is 
likewise well taken. 

If the sheriff was guilty of irregularities in the sale of the 
land under Cravens’ execution, whereby the land did not sell 
for as much as it was worth, the intervenor, Benjamin Wil- 
son, who was defendant in the execution, being interested in 
his land selling at its highest market value, had the right to 
have the sale set aside. (Owen vr. City of Navasota, 44 Tex., 
518; Rorer on Judicial Sales, secs. 862, 863.) He souk 
proceed by motion in the court from which the execution 
emanated, giving notice to the purchaser, by a distinct suit 
for that purpose, or by plea of intervention, as in this case. 
(See authorities above quoted.) 

The evidence in this case clearly shows that the officer 
selling the land under Cravens’ execution was guilty of very 
great irregularity or misconduct in having the notices of the 

sale previous to the day of sale torn down, and in announc- 

ing publicly at Center, where the property was sold, and pri- 
vately to several persons on the day of sale, that the land 
would not be sold. 

So the intervenor could proceed to have the sale set aside 
for fraud, if the facts in the case warrant the belief that the 
sale was fraudulent. (Rorer on Judicial Sales, sec. 862. See, 
also, —— v. Calhoun, 19 Tex., 412; Calhoun v. Wright, 
23 Tex., 522; Allen v. Stephanes, 18 Tex., 658.) 

The plaintiff in the court below, M. J. Wilson, under the 
allegations in his pleadings in this case, might also have the 
sale set aside for irregularity, fraud, or a willful disregard of 
the laws as to the manner of selling, he being interested bona 
fide in the subject-matter of the : sale, in consequence of his 
having a junior execution levied on the same I: ake at the 
time of the sale under Cravens’ execution, and, being inter- 
ested in the land selling for its highest market value, in order 
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that any surplus left, after satisfying the balance due on Car- 
vens’ execution, might be applied to his execution, if the evi- 
dence in the case shows that these causes for setting aside 
the sule, or any of them, exist. (Rorer on Judicial Sales, 
sec. 864, and the cases referred to in note 2, under that sec- 
tion.) 

The facts in the case show that the land was sold under 
Cravens’ execution at $260, to Cravens, and that it was worth 
at the time from one thousand to fifteen hundred dollars. 
They also show that the sheriff had the notices of the sale 
torn down previous to the sale day, and that he, on the day 
of sale, announced publicly that the land in dispute would 
not be sold on that day, and that he told several persons on 
the ground the same thing. They also show that on the day 
of sale he and Cravens came out of the court-house together, 
and that the sheriff informed a man whom they met, while 
Cravens was standing near him, that the land in dispute 
would not be sold on that day. 

According to the testimony, we think the land was sold to 
Cravens at a grossly inadequate price, and that the other 
facts and circumstances tend to show that the sale was fraud- 
ulent. But the question of fraud in the sale, vel non, is one 
of fact, to be determined by the jury that tried the case, and 
need not now be further discussed in this opinion, as it is 
manifest, from the verdict of the jury, that they did not find 
for the intervenor against Cravens on the ground that the 
sale was fraudulent. 

There might be some question as to the diligence used by 
either M. J. Wilson or the intervenor to have the sale of the 
land under Cravens’ execution set aside. But no such ques- 
tion is raised by the pleadings in this case, and, therefore, 
we will not discuss it. 

The intervenor, in his plea, claims the land as against the 
defendant Cravens, and in the prayer to his plea asks that 
the sheriff’s deed to Cravens may be set aside, and for gen- 
eral relief. If, therefore, he was entitled to a recovery of 
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the land in the court below against Cravens, he was also 
entitled, under the prayer for general relief, to the writ of 
possession, and to the value of the rents and profits of the 
land, whatever they may be. (Hardy v. De Leon, 5 Tex., 
211; Trammell v. Watson, 25 Tex. Supp., 210.) 

But beyond the land and the rents and profits, the recovery 
of the intervenor against Cravens, in the court below, could 
not legitimately extend. 

But, in the portion of the charge of the court instructing 
the jury as to the character of the verdict they might find 
tor the intervenor (in case they found for him at all) against 
Cravens, they were directed to withdraw from the amount 
of the rents and profits of the land they might find for the 
intervenor, the amount paid by Cravens for land at his exe- 
cution sale, with eight per centum per annum from the date 
of payment, and to return a verdict for the balance, if any, 
for the intervenor against Cravens. 

The evidence in the case shows that Cravens did not pay 
out anything on his bid for the land, but that the amount of 
his bid was credited on his execution. 

This portion of the charge is, therefore, hypothetical, and 
unwarranted by the evidence in the case. 

Again, the court, in the portion of the charge instructing 
the jury as to the kind of verdict they might find for the in- 
tervenor against Cravens, (in case they found for him at all,) 
directs the jury, that if they found from the evidence that 
Cravens had, previous to the time of the sale of the cotton 
under execution by the sheriff, obtained a portion of the cot 
ton levied on, and had sold the same, and if they further 
found that the amount of the proceeds of the sale of cotton 
under the execution credited on the execution to Cravens, 
and the cotton obtained and sold by Cravens, were of suffi- 
cient value to satisfy Cravens’ judgment, with the interest 
thereon and the costs in the case, and that afterwards the 
land was levied on and sold, that the sale of the land was 
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without authority, and they would find for the intervenor, 
Wilson, against Cravens. 

{t is not claimed by the intervenor, Benjamin Wilson, 
that Cravens obtained any of the cotton levied on, and sold 
the same previous to the sale under Cravens’ execution, or 
at any other time. The cotton, when attached by the sheriff 
at the suit of Cravens, was left by him in the custody and 
care of the intervenor, who was the owner of the cotton; and 
it remained in his custody until Cravens had his execution 
levied on it,in 1868. And there is no evidence that Cravens 
ever obtained any of the cotton previous to the sale under 
his execution. The cotton was in a house on the intervenor’s 
premises, near his dwelling-house, and had been, up to the 
time of the levy of the Cravens execution on it, in his 
sare and custody; so that if Cravens obtained any of it pre- 
vious to the sale, the intervenor must have known it. Yet 
the intervenor does not even pretend that Cravens obtained 
any of it. 

When Cravens’ execution was levied on the cotton, the 
sheriff says he took charge of the cotton, and that none of it 
was taken away previous to the sale under execution, after 
the levy of the execution on it. 

It is manifest, therefore, that this portion of the charge of 
the court is also hypothetical, and wholly unwarranted by the 
evidence in the case, as exhibited by the statement of facts. 

These instructions to the jury, in regard to what should be 
their verdict in case they found for the intervenor against 
Cravens, evidently misled them, and caused them, in part at 
least, to find in favor of the intervenor against Cravegs the 
very singular verdict disclosed by the record in this case. 

The verdict of the jury is, substantially, as follows: “ We, 
the jury, find, as to the first case between Matthew J. Wilson 
and William Cravens, in favor of the defendant, Cravens. 
As to the second case, we find in favor of the intervenor, 
Benjamin Wilson, against Cravens, after allowing Cravens 
his purchase-money of $365, with interest for seven years a 
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eight per cent. per annum, which amounts to $571.83. We 
also allow Cravens the amount paid to E. 8. Hearn, which 
is $173.96; from which we deduct the rents of said place for 
seven years at $100 per annum, leaving $45.79 as a balance 
due Cravens, and return the land to the intervenor, Wilson.” 

The evidence in the case shows that the jury was mistaken 
as to the amount bid for the land by Cravens, and credited on 
his execution. The jury fix the amount in their verdict at 
$365, when the evidence in the case shows that it was $360. 
This, however, is a trifling mistake in the jury. 

But why, in making up their verdict, they should have 
allowed Cravens the $173.96 of the proceeds of the sale of 
the cotton under Cravens’ execution, paid to E. Hi. Hearn 
on account of his having a prior lien on the cotton to that of 
Cravens, is incomprehensible to us. It had been paid over 
by the sheriff to Hearn, and could not, therefore, be taken 
from him, and given or allowed to Cravens, by the jury. 

The verdict of the jury in this case is a very remarkable 
one, and, as we think, can only be accounted for on the hy- 
pothesis that they were misled by the charge of the court, 
and disregarded the evidence in the case. 

The verdict is manifestly erroneous. 

The judgment is in perfect harmony with the verdict of 
the jury; and the one being erroneous, it follows as a neces- 
sary consequence that the other is also. 

For the several errors in the charge of the court, and the 
error in the verdict of the jury, and judgment of the court 
below, that have been examined and discussed in this opin- 
ion, the judgment of that court is reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 
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R. T. Bryorty v. Jonn H. Crarx. 


1. BILL FOR NEW TRIAL.—It has long been settled, that a bill for a 
new trial must show sufficient matter to have entitled the party to 
a new trial, if applied for during the term, and a sufficient legal ex- 
cuse for not having then made his application. 

2. SAME—PRACTICE.—IEt seems clear, on principle and authority, that 
if .t were still in a party’s power to move fora new trial in the court 
that tried the cause, he could only be justified, if at all, in resorting 
to a separate suit, in the nature of a bill in equity, by showing that 
under the circumstances the remedy by motion was inadequate or 
uncertain. 

3. SECOND MOTION FOR NEW TRIAL—PRACTICE.—The judgments of 
a court are under its control during the term at which rendered, 
and a second motion for new trial may be allowed. ‘That one mo- 
tion for a new trial has been overruled, is not a sufficient reason for 
resorting to a new suit, instead of filing a second motion, setting 
up the same matters relied on in such new suit. 

4. PAROL AGREEMENT.— Such agreement, to set a case for a future 
day of the term, if violated by plaintiff, by pressing a trial when 
the case is reached, and before the day set, does not, of itself, pre- 
sent ground for new trial. 

6. FACT CASE.—Where exhibits, annexed to a petition for a new trial, 
conflict with the general charges in the petition relied on as ground 
for the action of the court, a disregard of such general charges by 
the court below is no ground for reversal on appeal. 

6. PRACTICE—JUDGMENTS UNDER CONTROL DURING TERM.—The 
District Court may reconsider its ruling dismissing a petition, and 
may overrule exceptions thereto, in whole or in part; and the 
plaintiff in the bill has no cause of complaint, unless special injury 
resulted, which should be shown by bill of exceptions. 


ApprgaL from Red River. Tried below before the Hon. 
Joseph Bledsoe. 

John If. Clark sued Bryorly, at June Term, 1875, of the 
District Court of Red River county, on a contract between 
the parties, in which Clark sold to Bryorly 183,113 feet of 
‘lumber, at prices therein stated. Service of citation was had. 
Defendant employed counsel, and a general demurrer and 
general denial was pleaded. 

It was insisted, by defendant, that, by verbal agreement be- 
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tween plaintiff and the counsel for defendant, it was agreed 
that the case should not be called before June 24, 1875. 
The defendant thereupon, being unwell, returned home, and 
his attorney went to another court on professional business, 
June 14, in absence Of defendant and his attorney, an ez- 
parte trial was had, and judgment rendered for plaintiff for 
$1,800. 

The defendant, on hearing of the judgment, went to the 
county-seat on the 15th of June, and made a motion for a 
new trial, on the grounds—1, That on the day of trial defend- 
ant was, from illness, unable to be in attendance upon the 
court. 2. Because his attorney, W. B. Wright, Esq., was 
absent, and his presence was material. Defendant had been 
informed by his counsel that some definite day for the trial 
of said cause would be fixed and set by the court, and that 
he believed his attorney was absent from mistake or misap- 
prehension. 3. That defendant had a meritorious defense 
(setting it up). 

The motion for new trial was overruled. 

June 21, 1875, Clark made affidavit that Bryorly was 
«about to remove his property from the county of Red River 
before the rising of the District Court, then in session.” 
Whereupon execution was issued, and at once levied upon a 
stock of merchandise of Bryorly’s. 

June 29, 1875, Bryorly presented his petition to the judge 
tiftn presiding, Hon. J. C. Easton, asking an injunction re- 
straining the sheriff from selling under the execution, &c., 
and asking that the judgment be set aside, and a new trial 
granted; which injunction was granted and issued. The 
District Court was still in session. The petition set out, in 
detail, a history of the proceedings, and alleged that the 
judgment had been obtained by fraud; that plaintiff had 
made a parol agreement with the attorney of defendant 
that the case should be set for trial June 24, and that upon 
said agreement the defendant and his counsel were absent ; 
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and that plaintiff, taking advantage of their absence, sv in- 
duced, pressed the case to trial, and obtained judgment. 

It was further charged, that but a small sum was in fact 
owing to plaintiff. The general outlines of the testimony, 
touching the state of accounts between the parties, are given 
in the opinion, sufficiently to be understood. 

The petition also stated: “1. Said defendant Clark well 
knew that petitioner, on fair settlement, owed him but the 
amount heretofore stated ($290). 2. That said judgment 
was procured through fraud and treachery. 38. That the 
grounds stated in the affidavit for the issue of the execution 
were entirely false, and that there was no foundation for the 
statement.” 

The petition also set out special damage from the levy of 
the execution, and asked damages. 

The defendant answered, and denied particularly all the 
material allegations in the petition. The judge granting the 
injunction refused to dissolve it; motion to dissolve having 
been heard in chambers on November 13, 1875. 

Subsequently, May 29, 1877, as appears by bill of excep- 
tions in the record, on the trial of the cause the general de- 
murrer was sustained to the petition, and suit dismissed. 
Following the signature of the judge to the bill of exceptions, 
is the note: “ After signing the above exceptions, the judg- 
ment of the court was suspended, and the case taken under 
advisement, and the judgment shown by the record entered.” 

May 30, 1877, the judgment was entered of record, sus- 
taining exceptions so far as the petition seeks a new trial of 
the matters adjudicated in the former suit, and vacating the 
former judgment, and overruling the exceptions “as to so 
much of the petition as sets up damages for causing said 
execution to be issued before the rising of the court at which 


judgment was rendered, and the injuries and damages caused 


by reason thereof.” The judgment then proceeds: “And 
the plaintitf thereupon expressly declining to amend his 
pleadings, and refusing to further prosecute his suit in this 
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behalf, it is therefore ordered,” &c., dissolving the injunction 
and dismissing the suit. 

May 31, plaintiff filed motion for new trial, because of 
error in sustaining the demurrer and in dismissing the cause. 
On the same day, the motion was overruled, and plaintiff 
appealed. 


W. B. Wright, for appellant.—This was a suit originally 
instituted by appellee, J. H. Clark, against R. T. Bryorly, ap- 
pellant, in the District Court of Red River county, on a certain 
contract for lumber. Upon this contract, a judgment was 
obtained by said Clark through fraud and duplicity. Appel- 
lant Bryorly, at the same term of the court at which the 
judgment was rendered, filed a motion praying for a new 
trial, which motion was overruled by the court. Immedi- 
ately after said motion was overruled, and during the same 
term of the court, and long before said adjournment of said 
court, Bryorly filed a petition, and obtained an injunction 
restraining the issuing of execution, and praying that said 
judgment be set aside, and a new trial be granted him, for 
the following reasons: 

Ist. That said judgment was obtained through fraud. 

2d. That all that appellant Bryorly owed said Clark on 
settlement was the sum of $291.31. 

The judge who granted the writ of injunction refused to 
dissolve it, on motion of Clark; but afterwards another judge, 
on demurrer and exceptions, dissolved the injunction and dis- 
missed the petition. The exception most strongly urged, was, 
in substance, that Bryorly had made a motion for a new trial, 
which motion had been overruled, and therefore he could not 
be heard again. Mr. Freeman, in his work on Judgments, 
says: “The denial of a motion to open a judgment does not 
preclude a court of equity from subsequently granting the 
relief denied at law. The decision of such a motion is not 
such a res adjudicata as precludes equity from reéxamining 
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the question.” (See Freeman on Judgments, 2d ed., sec. 
511, page 509, and authorities there cited.) 

Now, in the first place, was the judgment obtained by 
fraud? Clark had agreed with W. Bb. Wright, Bryorly’s 
attorney, not to take up the case before a certain day of the 
term. Bryorly was sick, and went home under this agree- 
ment. But no sooner did Clark discover that Bryorly and 
Wright had left, than he took his judgment. 

But the court below thought the agreement should have 
been in writing, to be effective and binding upon Clark. Mr. 
Freeman, however, in commenting upon the subject of tak- 
ing judgments against agreements, says: “It makes no dif- 
ference that the agreement is void, because made on Sunday, 
or was oral, when the rules of the court required all stip- 
ulations to be.in writing. If it can be shown that it was suc- 
cessfully employed to prevent the defendant from making 
his defense, then the plaintiff will not be allowed to retain 
the advantage it has secured him.” (Freeman on Judgments, 
2d ed., sec. 492, and authorities there cited.) The exhibits to 
the petition show that Bryorly did not owe Clark over three 
hundred dollars, and yet he took a judgment against him 
for over eighteen hundred dollars. Certainly, the court will 
not allow such an outrage upon justice and right to be per- 
petrated, but will always interfere and grant relief. (Free- 
man on Judgments, sec. 486, 2d ed.; Spencer v. Kinnard, 12 
Tex., 180.) The demurrer and exceptions admitted every- 
thing stated in the petition to be true, and thus the judgment 
of the court was rendered without regard, or giving any 
weight, to the answer of Clark whatever. And yet the peti- 
tion claimed damages for maliciously and wantonly making 
an affidavit and causing an execution to issue before the ris- 
ing of court under which the property of Bryorly was seized, 
greatly to his damage. On the 29th day of May, 1877, the 
demurrer and exceptions were sustained, and the cause dis- 
missed from the docket, when the appellant Bryorly took : 
bill of exceptions to the action of the court, and there rested, 
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and, of course, thought his case was at an end, and left court. 
But, strange to say, after the bill of exceptions had been 
signed by the judge and filed, he makes a statement, at the 
bottom of the bill of exceptions, that he had suspended his 
judgment; and on same day he ordered a different judgment 
to be entered, from the one signed in his bill of exceptions, 
given to appellant Bryorly. This is certainly strange prac- 
tice in a court of justice and law. 

In view of all the facts in this case, I respectfully request 
the court to reverse the judgment rendered in this case, and 
send it back for a trial upon the merits, in accordance with 
the well-established principles of law and justice. 


Charles S. Todd, for appellee. 

I. The bill for injunction showed on its face that appellant 
had a full, adequate, and complete remedy at law; and there- 
fore he could not claim the interposition of equity. (High 
on Inj., sees. 30, 46, 97, et seq.; Marine Ins. Co. v. Hodgson, 
7 Cranch, 332; Smith v. Lowry, 1 Johns. Ch., 320; Borland 
v. Thornton, 12 Cal., 440; Bateman v. Willoe, 1 Sch. & Lef., 
204.) 

It is believed that the case of Goss v. McClaren, 17 Tex., 
107, a leading decision of this court, is conclusive of this case. 
Appellant here, as in that case, relied on the statements of 
his attorney as his excuse for neglecting his legal rights; and 
this is insufficient. 

Appellant’s motion for a new trial in the original suit em- 
bodied all the material grounds set up in the bill, and his 
remedy was by appeal. He first resorted to his legal remedy, 
by filing said motion, and then deliberately abandoned it, 
and resorted to equity. (Prewitt v. Perry, 6 Tex., 262.) 

iver if appellant had a good defense, he could not enjoin, 
unless he showed good cause why it was not interposed in 
the original suit, and why he did not prosecute his legal rem- 
edies; (Menifee v. Myers, 33 Tex., 691; Manning »v. Iunt, 
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36 Tex., 118;) and must show that he could not have made 
his defense. (Ballard v. Rogers, Dallam, 460.) 

If. The mere allegation, “that the judgment was obtained 
by fraud,” is not sufficient. The facts relied on as consti- 
tuting the fraud must be distinctly averred, and the court is 
to determine whether those facts sustain the charge. (Martin 
v. Sykes, 25 Tex. Supp., 198.) 

The single isolated fact alleged as fraud, is that the judg- 
ment was in contravention of an understanding between ap- 
pellee and appellant’s counsel. If such an agreement was 
made, (taking the bill as true, for purposes of demurrer,) it 
was not in writing, nor sanctioned by the court, nor noted of 
record, and could not be regarded. The bill does not nega- 
tive the possibility that the court might have compelled ap- 
pellee to try or dismiss his case. If such were the case, the 
violation of the agreement was not fraud, and the allegations 
must negative the probability or possibility of fair conduct on 
the part of appellee. 

It nowhere appears, from the bill, that appellant was pre- 
vented from prosecuting his appeal, or deprived of his legal 
remedy, by fraud. The mere fact of fraud, without showing 
that such fraud destroyed or rendered inadequate the legal 
remedy, will not entitle to injunction. If any fraud, mistake, 
surprise, or accident can be remedied or corrected at law, 
equity will not interfere. “quitas,” says Grotius, “ est cor- 
rectio ejus in quo lex deficit.” (See Kent v. Ricards, 3 Md. 
Ch., 396.) 

High, in his work on Injunctions, says: “ The relief will not 
be granted because of fraud alone, but only where the person 
aggrieved shows a good reason why the defense was not made 
at law.” It must appear that defendant was prevented from 
availing himself of his legal remedy “ by the fraud, unmixed 
with negligence of his own.” (High on Inj., sec. 109.) 

III, Appellant urges that the court erred in dismissing the 
bill, because appellant had declared in damages for wrong- 
fully procuring the issuance of execution. In reply to this, 









































352 Bryorzy v. CLARK. (Tyler Term, 








Opinion of the court. 











we merely suggest, that as to that part of the bill the demur- 
rer was overruled, and the bill was dismissed because the ap- 
pellant “expressly declined to amend, and refused to further 
prosecute his suit.” Appellant’s bill was fatally defective, 
even in that part setting up damages, because he did not 
allege that appellee was insolvent; and unless such were the 
case, his remedy was perfect at law, without resorting to 
equity to restrain the collection of this judgment. 
Injunction to restrain the collection of judgments for 
money is not a favorite jurisdiction of equity, and bills for 
this purpose are closely scrutinized and strictly construed. 
(High on Inj., sec. 85; Roebuck v. Harkins, 38 Geo., 174; 
Slack v. Wood, 9 Grat., 40; Bateman v. Willoe, szpra.) 


Goup, Assocrate Justice.—This was an original suit, to 
have a judgment set aside, on the ground that it was pro- 
cured by the fraudulent violation of an oral agreement be- 
tween counsel, not to take up the case before a certain day, 
and that the judgment thus obtained, for $1,811.68, was un- 
just, except the sum of $291.31. 

The law has long been settled, that such applications must 
show sufficient matter to have entitled the party to a new 
trial, if applied for at the term, and a sufficient legal excuse 
for not having then made his application. (Cook v. De La 
Garza, 13 Tex., 444; Goss v. McClaren, 17 Tex., 107; Caper- 
ton v. Wanslow, 18 Tex., 132.) 

“The application,” says Justice Wheeler, “ whether made 
before or after the term, is addressed to the same court, hav- 
ing cognizance of both legal and equitable causes; and there 
can be no reason why it should not be governed by precisely 
the same principle in the one case as the other, only with 
this qualification, that as the law requires that the application 
be made during the term at which the verdict is rendered, if 
this be not done, the party must show an equitable excuse, to 
entitle him to a hearing of his application after the term.” 




















Bryorty v. CLARK. 





Opinion of the court. 





(Vardeman v. Edwards, 21 Tex., 740; Metzger v. Wendler, 
35 Tex., 885.) 

The present application is peculiar, in that it appears to 
have been made during the term; and the question is pre- 
sented as to the right of a party to appeal to equity for a new 
trial, when the remedy by motion was still open, unless, at 
least, he states a sufficient excuse for failing to resort to the 
more simple and legal remedy. It seems clear, both on prin- 
ciple and authority, that if it were still in his power to move 
for a new trial in the court that tried the cause, le could 
only be justified, if at all, in resorting to a separate suit, in 
the nature of a bill in equity, by showing that under the cir- 
cumstances the remedy by motion was inadequate or uncer- 
tain. (Vardeman v. Edwards, supra, and authoritics cited.) 

Such being the rule, the petition in this case was defective; 
for it does not attempt to show any excuse for not making a 
motion for new trial, embodying in it the same matter, un- 
less, indeed, such excuse is to be found in the fact that a 
motion for new trial, setting up only a part of the same mat- 
ters imperfectly, and unsupported save by the affidavit of 
the party, had, in fact, been made and overruled. We may, 
perhaps, infer, if in applications of this sort matters so im- 
portant can be supplied by inference, that this motion was 
made hastily, without opportunity for conference with the 
counsel who had, it was claimed, agreed with Clark, the 
original plaintiff, and himself, as attorney, as to the time 
when the case should be taken up. If so, when that counsel 
returned, it was still open to him to make another motion. 
The judgments of the court are under its control during the 
term, and a second motion for a new trial may be allowed. 
(Puckett v. Reed, 37 Tex., 308; Wood v. Wheeler, 7 Tex., 16; 
Sweeney v. Jarvis, 6 Tex., 39.) 

Instead of doing this, or showing any good reason for not 
doing it, the plaintiff applies, during the term, to the same 
judge before whom such a motion could have been heard, 


and obtains an injunction staying proceedings. 
23 
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Had a motion for new trial been made, embodying in it 
the same matter and supported by like exhibits, the court, if 
satisfied therewith, might have set the judgment aside, and 
had the case retried, even during the term. If the court had 
refused, on proper showing, to grant such motion, though it 
were a second motion, the party had his legal remedy by 
appeal. 

It is true, as contended by appellant, that equity may grant 
a new trial, after a motion for new trial has been overruled. 

ut when the more direct remedy of a second or amended 
motion is equally available, there is no excuse for resorting 
to the circuitous remedy of a separate suit. The petition, as 
a petition for a new trial, fails to show a sufficient excuse for 
not having made the same showing by motion. 

We have the less hesitation in affirming the judgment, 
because, whilst the petition abounds in positive averments of 
the injustice of the judgment, the exhibits filed do not sub- 
stantiate the charge. The agreement originally sued on 
shows a purchase of 183,113 feet of lumber; yet, in his state- 
ment, Bryorly charges himself with only 130,334 feet, and 
gives no account whatever of the balance. Again, in the 
exhibit he charges himself with only 21,500 feet of merchant- 
able lumber, and yet Clark is charged with having received 
on his orders 45,593 feet, reasonably worth $1.50 per hun- 
dred,—a price which would indicate that at least that amount 
was merchantable. Yet, again, the fair construction of the 
contract requires that Clark’s orders for lumber be credited 
simply on the amount of lumber purchased, whereas they 
are charged to him at an advanced price. According to 
Bryorly’s exhibits, Clark received om orders only 52,909 feet 
of lumber, and this, and $20 in cash, is all that he has re- 
ceived for the 183,113 feet of lumber. The exhibits fail to 
support the statement that the purchase amounted only to 
$1,073.25, or that the balance was anywhere in the neighbor- 
hood of the balance admitted. The appellant cannot com- 
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plain if his exhibits are accepted as more accurate than his 
wholesale statements. 

Counsel for appellant seems to object that the court, after 
sustaining exceptions to the entire petition, reconsidered its 
ruling, and gave him an opportunity to prosecute his claim 
for damages. This was no more than the court had a right 
to do, and no more than was proper to be done. If the 
change in the ruling operated to his prejudice, he should have 
applied to the court on that ground for such relief as he 
wanted, or should have, at least, shown by bill of exceptions 
how it was that he was prejudiced. The criticism on the 
action of the court is uncalled for, and is expressed in terms 
which cannot be allowed to pass without notice. 

The judgment is affirmed. 

' AFFIRMED, 





SamueL KX. McCiextianp, Apm’r, v. Jomn L. Moors. 


1. DEATH OF PARTIES.—A judgment rendered where both plaintiff 
and defendant are dead is erroneous. 

2. SUGGESTION OF DEATH—CORRECTION OF MINUTES.—A suggestion 
of death of a party, made and entered upon the judge’s docket, 
may furnish the basis for amendment of the record of a judgment 
where the suggestion of death and appearance of personal repre- 
sentative was not carried into the minutes; ahd such correction 
would be proper. 

3. PRACTICE.—Where the parties are dead at the rendition of the judg- 
ment, and the record does not show the fact, relief can ouly be had 
by petition, in nature of bill of review, or for a new trial, or by mo- 
tion to set aside the judgment. 

. CASE APPROVED.—Milam County v. Robertson, 47 Tex., 222. 

, LAND-OFFICE COPIES OF PATENTS.—Such copies, by statute, are 
made evidence, and are admissible as secondary evidence, on proper 
showing of absence of the patent. 

6. BREACH OF WARRANTY—MEASURE OF DAMAGES.—The measure 
of damages on a breach of warranty of title to land, where the pur- 
chaser has voluntarily removed the incumbrance, or acquired the 

paramount title, is limited to the amount reasonably paid for that 

purpose. 
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Appeat from Shelby. Tried below before the Hon. A. J. 
Booty. 

September 15, 1866, 8. K. McClelland, as administrator of 
the estate of Zachariah Hinton, sued John L. Moore for one 
thousand dollars, balance unpaid of the purchase-moncy for 
913 acres of land sold defendant by plaintiff’s intestate. 

March 12, 1867, defendant pleaded in reconvention a breach 
of the warranty of title in the deed made by Ilinton to de- 
fendant, in that, at the time of the sale, 203 acres of the tract 
sold was vacant land, and that to secure it defendant had lo- 
cated and procured a patent for it, the value of which was 
greater than the amount sued for, &c. 

July 7, 1874, the case was tried, and a verdict rendered 
for plaintiff for “one thousand dollars, less three hundred 
dollars allowed for saving said land.” 

Upon this verdict, judgment was rendered. A motion by 
defendant for new trial was overruled, and defendant Moore 
gave notice of appeal. 

The appeal was dismissed for want of an assignment of 
error. 

March 17, 1875, N. 8. Moore, as executor of John L. 
Moore, the defendant, filed a petition for writ of error. In 
the petition, it was alleged that John W. Ilinton was admin- 
istrator de bonis non of the estate of Z. Tinton. An assign- 
ment of crrors was filed with the petition. A cost bond was 
filed and approved 3d of May, 1875. 

July 14, 1875, N. 8. Moore filed a motion in the District 
Court to amend and set aside the judgment of July 7, 1874, 
alleging that the defendant John L. Moore departed this life 
December 11, 1873, while the suit was pending, leaving a 
will, which was duly admitted to probate; that under said 
will, the said N. 8. Moore, December 29, 1873, qualified as 
executor, and that he, as executor, had never been made a 
party to the suit. 

That 8. K. McClelland, the original plaintiff, had also died, 
and that in March, 1871, John W. Hinton had been apyoint- 
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ed administrator de bonis non of the estate of Z. Ilinton, but 
was never made a party plaintiff to the suit. 

Wherefore, it was insisted, the judgment was void for want 
of parties. The motion was accompanied by affidavits show- 
ing the facts alleged. 

July 22, John W. Hinton, administrator de bonis non of Z. 
Ilinton, excepted to the sufficiency of the motion to set aside 
the judgment, and denied the facts alleged therein. 

November 5, 1875, N. 8. Moore, administrator in the Dis- 
trict Court, filed a dismissal or abandonment of his writ of 
error. 

On same day, John W. Linton pleaded in defense, against 
the motion, that the writ of error had been perfected, and the 
jurisdiction of the Supreme Court over the matter; also al- 
leged that the death of J. L. Moore, the original defendant, 
had been, in 1874, suggested, and the entry made on the 
judge’s docket, with leave to make himself a party defend- 
ant; and that N. 8. Moore, as administrator of the defend- 
ant, and John W. Hinton, as plaintiff, were present in court 
on the trial, actively aiding as parties, employing lawyers, 
&c., in the case. Te also asked that the judgment of July 7, 
1874, be amended by the judge’s docket, and in accordance 
with the facts as to the parties. 

November 6, 1875, the court submitted the facts contro- 
verted in the motion to a jury, and, by the verdict, it was 
ascertained that 8. K. McClelland, the plaintiff, was dead at 
the rendition of the judgment; that the defendant Moore 
was also dead; that John W. Hinton was administrator de 
bonis non of the estate of Z. Hinton; that said John W. Hin- 
ton was present, acting and participating, in the manner of a 
plaintiff, at the trial; that N. S. Moore was administrator of 
J. L. Moore, the defendant; that N. S. Moore suggested the 
death of defendant, and asked to be made party, waich sug- 
gestion was entered on the judge’s docket, but was not carried 
into the minutes. 
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Upon this verdict, the court set aside the judgment of July 
7, 1874. 

November 6, 1875, death of plaintiff McClelland suggested, 
and John W. Ilinton, administrator de bonis non, was made 
a party plaintiff. The death of John L. Moore, defendant, 
was suggested, and N. 8. Moore, executor, was made party 
defendant. 

The partics amended their pleadings, and the cause was 
tried at January Term, 1877, by the court, without the inter- 
vention of a jury. 

The facts in evidence were, substantially, that Z. Tinton 
sold J. L. Moore, by warranty deed, 913 acres of land, de- 
scribed in the deed, for four thousand dollars, of which one 
thousand remained unpaid; that 203 acres of the land were 
located by a certificate in name of J. L. Rounds, and that 
the field-notes and certificate were not returned to the Gen- 
eral Land Office, as required by law, and that Moore relocated 
and obtained a patent therefor; that the 203 acres were worth 
five dollars per acre—double the value of any other like 
quantity of the tract sold; that Moore entered into possession 
under the decd, and was never dispossessed. 

There were objections taken to a land-office copy of the 
patent introduced by defendant, affidavit having been made 
that he could not produce the original. 

_ The court rendered judgment for the defendant. Motion 
for new trial was overruled, and the plaintiff appealed. 

The errors assigned sufficiently appear by the opinion. 


_ A. M. Carter, for appellant.— The District Court should 
have corrected and amended the judgment rendered on the 
7th of July, 1874. (Swift v. Faris, 11 Tex., 19; Trosch v. 
Schlumpf, 2 Tex., 422; Richardson v. Ellett, 10 Tex., 191; 
Trammell v. Trammell, 25 Tex. Supp., 261; Bank v. Sey- 
mour, 14 Johns., 219.) In New York, the omission from a 
decree of any matter which, if applied for on the hearing, 
would have been granted as a matter of course, “as neces- 
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sary and proper” to carry into effect the detision of the 
court, will be supplied on motion. (Gardner v. Dering, 2 
Edw. Ch., 131; Ray v. Connor, 3 Edw. Ch., 478; Rogers v. 
Rogers, 1 Paige Ch., 188.) 

In such case, the omission will be corrected by a distinct 
order, without making any change upon the decree. (Clark 
v. Hall, 7 Paige Ch., 382; Sprague v. Jones, 9 Paige Ch., 
395.) 

Nicholas 8. Moore’s motion should not have prevailed, be- 
cause he had had an opportunity to defend his testator’s 
cause, and did in fact defend the cause, was in court, had 
counsel, &c.; and the party asking that a judgment be va- 
cated must show merits and want of laches; (I'reeman on 
Judgments, sec. 102;) and by appealing the cause he waived 
the irregularity. (Jenkins v. Esterly, 24 Wis., 340.) 

After a mdndate, no rehearing has ever been granted in 
the Ilouse of Lords. (Burnas v. Donegan, 3 Dow. P. C., 157.) 
And on a subsequent appeal, nothing is brought up but the 
proceedings subsequent to the mandate. (Himcely v. Rose, 
5 Cr., 816; Browder v. M’Arthur, 7 Wheat., 58, 59; The 
Santa Maria, 10 Wheat., 443; Chambers v. Hodges, 3 Tex., 
520.) 

It is too plain for any argument, that the certified copy of 
the patent was improperly admitted in evidence. (Paschal’s 
Dig., art.3716.) The loss of the original was never establish- 
ed. ‘Phere was no proof that there ever was any patent to the 
land in controversy in existence. 

We do not think the District Court had jurisdiction to 
render the judgment it did render on the 5th of November, 
1875, because the matters were then properly cognizable by 
our Supreme Court, as Nicholas 8. Moore had filed his peti- 
tion for writ of error, and had given bond and assigned 
errors, and Z. Iinton’s administrator had accepted service 
of said petition in error. 

It is true, that after the writ of error was thus perfected, 
the plaintiff in error endeavored to dismiss the writ of error 
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in the Supreme Court, by applying to the District Court. 
The Supreme Court could award cost in dismissing plain- 
tiff’s writ of error, but the District Court could not do 
either; but by the final judgment, rendered on the 20th day 
of March, 1877, compels appellant to pay all “cost due the 
officers of court in this suit expended.” Now, can this judg- 
ment be supported by law or equity? Certainly not. * * 


Drury Field, for appellee—The action of the court, in 
granting a new trial, is sanctioned by the practice of the 
courts of this State, and so well settled and approved by the 
decisions of this court as not now to be considered an open 
question. (McKean v. Ziller, 9 Tex., 59; Gross v. McClaran, 
8 Tex., 341; Goss v. McClaren, 17 Tex., 120; Caperton v. 
Wanslow, 18 Tex., 132; Davis v. Terry, 33 Tex., 426; Seguin 
v. Maverick, 24 Tex., 537.) On authority of the cases above 
cited, the judgment of the court, on the application for a new 
trial,is amply sustained. And it is urged that the court hav- 
ing given judgment on the application for new trial, every 
presumption obtains in favor of the correctness of its action 
in the premises. (Withers v. Patterson, 27 Tex., 494, 502.) 

Under a recent decision of this court, it was held, that the 
presumptions that obtain to support the finding of a jury will 
apply to the judgment of the court deciding the issues of 
facts. (Rich v. Ferguson, 45 Tex., 396.) 


Moorg, Assoctate Justicr.—The judgment in this case of 
the 7th of July, 1874, was unquestionably erroneous. Both 
plaintiff and defendant were dead when the judgment was 
rendered. The death of the defendant had been suggested, 
and the court had granted leave to his executor to enter him- 
self as a party. But this order had not been curried into the 
minutes of the court. The error of the judgment, for want 
of a party defendant against whom judgment could be ren- 
dered, was owing to a mere defect in the record. It might, 
unquestionably, have been obviated by the correction of the 
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record by the notes of the judge on his docket, which show 
that the death of the original defendant, John L. Moore, 
had been suggested, and that leave was given to Nicholas 8. 
Moore, his executor, to make himself a defendant to the ac- 
tion in his stead. But the defect in the judgment, for want 
of a plaintiff, cannot be so easily remedied. The error, in 
this particular, does not result from a mere defect in the 
record, but from the failure of the administrator de bonis non 
of Zachariah Iinton, deceased, in whose right the action was 
brought, to make himself a party to the suit. IIe certainly 
did not do so by his presence in the court, and by assisting 
counscl for the plaintiff, by suggestions or otherwise, during 
the progress of the trial. 

The error in the judgment, however, is not exhibited by 
the record. It is an error in fact, and not in law. It could 
not, therefore, be corrected, under our system of judicature, 
on appeal or writ of error to this court. Relief must be sought 
in such case by a petition in the nature of a bill of review, or 
for a new trial, or by a motion in the court in which it is 
rendered, to set aside the judgment; which seems to have 
been recognized by this court, in cases of this kind, as a 
substitute in modern practice for writ of error coram nobis. 
(Milam County v. Robertson, 47 Tex., 222, and cases cited.) 

The court did not err in admitting in evidence the certified 
copy from the General Land Office of the patent to Daniel 
Hopkins. If we look merely to the statutes establishing and 
organizing the General Land Office, and to such of their pro- 
visions as prescribe the duties of the commissioner, we think 
there can be but little hesitancy in concluding that it is not 
only proper, but absolutely essential, in conducting the busi- 
ness of the office, to keep a record of patents issuing from it. 
But we are not left to inference or deduction in arriving at 
this conclusion. So important is this matter deemed, that it 
has been provided in every Constitution adopted by the peo- 
ple of the State, from 1845 to the present time, that «all 

tles which have heretofore emanated, or may hereafter em- 
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anate, from the government, shall be registered in the Gen- 
eral Land Office.” The registry of said titles, when made, 
is unquestionably a record of the office. It is, we think, too 
plain for argument, that a certified copy by the commissioner 
of a patent thus registered in said office is admissible as sec- 
ondary evidence of the contents of the patent, where a proper 
predicate for the admission of secondary evidence has been 
laid. (Paschal’s Dig., art. 3715.) 

The only remaining question which it is necessary for us 
to consider is,—Did the evidence before the court warrant its 
judgment? We are clearly of the opinion that it did not. 

On the 13th of August, 1859, Zachariah Tlinton, appel- 
lant’s testator, in consideration of the sum of $5,000, sold to 
John L. Moore 918 acres of land, and executed to Moore a 
deed, with covenant of general warranty. Moore, it seems, 
went at once into possession of the land, and he and his ex- 
ecutor have been in possession of it from the date of said 
deed to the present time, and have never been evicted, hin- 
dered, or disturbed in their possession, use, or enjoyment 
of it. 

On the 15th of September, 1866, Samuel K. McClelland, 
the administrator of Hinton, brought suit against Moore for 
the sum of $1,000 purchase-money for said land, still unpaid. 
That this amount of the stipulated price which Moore agreed 
to pay for the land had not been paid, is not controverted. 
The defendant Moore, however, set up in his answer a cross- 
demand for damages sustained by a breach in the covenant 
of warranty in Ilinton’s deed, by the failure of his title to 
203 acres of the land sold him, the value of which, he avers, 
is more than the amount for which he was sued, estimating 
it at the proportional price agreed to be paid for the entire 
tract. 

The testimony shows that the 203 acres of land in ques- 
tion had been located and surveyed by virtue of a genuine 
land certificate, long before its sale to Moore. But it is not 
shown how or by what title Hinton held or claimed it. The 
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certificate by virtue of which the land was surveyed, was 
not returned to the General Land Office by the 29th of July, 
1872. The survey was therefore forfeited. Moore, after it 
became subject to reappropriation, had it located and sur- 
veyed by virtue of a certificate belonging to him, and sub 
sequently obtained a patent for it. 

The evidence in support of appellee’s answer clearly estab- 
lishes a breach of the covenant of warranty in Hinton’s deed. 
The only question is as to the amount of damages to which 
the appellee was entitled by reason of this breach. The judge 
who tried the case supposed him entitled to such part of the 
contract price of the entire land as the part for which the 
vendor’s title failed was worth, in proportion to the entire 
tract. This, no doubt, is the correct rule, if the purchaser 
had been evicted or lost the land. (Field’s Law of Damages, 
394.) But the essential nature of the contract of warranty 
pluinly indicates that it is not the rule by which the damages 
are to be measured in'such a ease as this, and in the absence 
of fraud on the part of the vendor. The nature and pur- 
pose of such a covenant is for the indemnity of the purchaser 
against the loss or injury he may sustain by a failure or de- 
fect in the vendor’s title. ; 

While there has been much difference of opinion in the 
courts of different States as to what is the proper measure or 
extent of this indemnity where the purchaser has been evicted, 
or yielded possession to a superior title, there seems to be 
little if any difference among them, where the purchaser has 
voluntarily removed the incumbrance or acquired the para- 
mount title. “In such case,” says Rawle on Covenant for 
Title, 100, «his damages are of course limited to the amount 
reasonably paid for that purpose.” And Field, in his recent 
work on The Law of Damages, 396, says: “ When the cove- 
nantee purchases the paramount title, the measure of dam- 
ages is the actual loss thereby sustained; and it is it.cum- 
bent on the purchaser, in order to recover more than nominal 
damages, to prove the amount paid by him to extinguish the 
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paramount title.’ Some courts have gone so far as to hold 
that he must also show that the amount paid was the reason- 
able value of the interest acquired, and that it cannot be as- 
sumed to be reasonable from the bare fact of payment. (An- 
derson v. Knox, 20 Ala., 160.) 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Chicf Justice Roberts did not sit in this case.] 





W. M. Conner v. Frances D. A. Ilvrr et At. 


1, SUIT BY ITEIRS OF MOTHER FOR HER INTEREST IN TITE COM- 
MUNITY.—In a suit by the heirs of a deceased wife for her share in 
the community, against the vendee of the husband, after her death, 
they cannot recover, if the testimony shows that the plaintiffs re- 
ceived from their father’s estate more than their entire interest in 
the community estate as heirs of their mother. 

2. SAME.—it is a defense to a suit by heirs of the mother against a 

vendee of the surviving hushand, to show that the plaintiffs have 

been paid for their entire interest in the community property of 
their mother, by receiving an amount equal thereto from the estate 
of their father. 















AppraL from Titus. 
Estis. 
The facts are given in the opinion. 


Tried below before the Ilon. D. F. 











Turner ¢ Turner, for appellant. 
I. Appellant refers the court to Burleson v. Burleson, 28 
Tex., 383; Walker v. Iloward, 34 Tex., 478; Collins v. Bex 
9 ? > bd > 
40 Tex., 190; and draws distinctions between each and tue 
b ’ 

one at bar. 
II. The court should have instructed the jury, as requested, 
to ascertain the value of the interest of the plaintitis, as heirs 
of their mother, in the land sued for, and to find for de- 
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fendants, if the plaintiffs received an amount equal to their 
gaid interest as heirs from their father’s estate. (Maxwell v. 
Guyton, 20 Tex., 202; Monroe v. Leigh, 15 Tex., 519.) 

Ill. Ilcirs are responsible, on ancestor’s warranty, to 
amount of assets descended, (State v. Lewellyn, 25 Tex., 797; 
Maxwell v. Guyton, 20 Tex., 202; 4 Kent’s Comm., 420; 3 
Wash., 408.) 

IV. Appellees could not take the estate of C. [luff in dis- 
charge of supposed demands against his estate. (Sparks v. 
Spence, 40 Tex., 693; 2 Wms, Ex., 1114; Plunket v. Lewis, 
3 Iare’s Chan., 323.) 


toperts, Cirer Justice.—The plaintiffs claim three-fifths 
of the G91 acres of land, in right of their mother’s commu- 
nity interest, the land having been sold by their father in 
1867, after their mother’s death in 1860, and they being 
three out of five children who were her and his heirs. 

The defendant Conner claimed the land through a deed 
of warranty from the father;.and alleged facts showing that 
the amount received by them from their deceased father’s 
estate was equal to their community interest in their mother’s 
estate, without resort to the land. 

The verdict and judgment were in favor of the plaintith, 
for three-fitths of one-half of the land, and for costs of suit. 

It is contended that the verdict is contrary to the evidence. 

As plaintiffs were suing to recover the land to which they 
were entitled, it would not be proper to include it in the esti- 
mate of the value of their interest in the estate of their mother 
at the time of her death in 1860, upon the issue thus made. 

There was shown to have been a growing crop in August, 
1860, when she died, which made 48 or 50 bales of cotton, 
the value of which is not proved, as shown by the evidence 
in the record. The balance of the community property was 
estimated at from $2,500 to $3,100. If we take the larger 
amount, ($3,100,) three-fifths of the one half of that sum is 
$930. : 
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It was shown, in proof, that their father’s estate, received 
by them, and equally divided between his five children, was 
$3,000; and three-fifths of that amount would be $1,800, 
which is $870 more than their interest in the community 
property as proved, not including the land, which, at the 
trial, was proved, and found by the jury, to be worth three 
dollars per acre, making their interest in it worth $621. In 
this way, it was shown that they had received from their 
father’s estate $259 more than their interest in the commu- 
nity property of their mother, including the land as thus 
valued. 

It is probable that the value of the 48 or 50 bales of cotton 

yas proved on the trial, though there is no evidence of it in 
the record here; and if it was shown that it was worth as 
much as $870, then the amount received from their father’s 
estate would have only been suflicient to pay them for their 
interest, not including the land. In that event, the verdict of 
the jury, finding in their favor three-fifths of one-half of the 
land, might have been sustained. 

We cannot assume that the cotton was proved to have 
been of that or any other particular value, in the absence of 
proof; and, therefore, we must hold that the verdict is not 
sustained by the evidence. 

This is not because the plaintiffs did not have a legal right 
to the three-fifths of one-half of the land, but upon the equi- 
table doctrine, that they have been paid for their entire in- 
terest in the community property of their mother, including 
the land, by the amount which they received from the estate 
of their father, from whom defendant claims title to the land 
under and through his deed of warranty. (Maxwell v. Guy- 
ton, 20 Tex., 202.) 

In the case just cited, it is said, that it was shown by defend- 
ant that the father “owned at his death lands of equal value 
with that sued for; that he possessed other property of con- 
siderable value, and had the character of making and saving 
money.” It was held, that “though the evidence was not 
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very precise or satisfactory, yet that it was sufficient to jus- 
tify the jury in finding for the defendant.” There was in 
that case a prima-facie case made of sufficient assets coming 
to their hands, and plaintiffs did not rebut it, although the 
means of doing so were reasonably within their power, if 
it could have been done. 

We do not understand, from this decision, that, as con- 
tended for by appellant’s counsel, if the plaintifis had re- 
ceived from their father’s estate an amount equal to the 
ralue of their interest in the land alone, they would have 
been debarred from a recovery of their interest in the land, 
although their community interest in other property, retain- 
ed and appropriated by their father, might be equal to the 
amount which they received from their father’s estate. If 
their father, in his lifetime, had advanced them an amount 
equal to the value of their interest in the community, except 
the land, without making a special appropriation of the money 
so advanced to be in discharge of the land, such advancement 
would not bar their right to recover their interest in the land 
from him. Ie, certainly, could confer no greater right to 
his vendee, by his warranty, than he had if living and was 
still the part owner of the land. 

This view of the law, as applicable to the defense set up 
in this case, is presented here, to prevent any misconception, 
upon another trial, of the ground upon which the judgment 
will be reversed. 

The evidence, as it is presented in the record, supports the 
defense as pleaded by defendant, which is, in substance, as 
we understand it, that the property received by plaintiffs from 
their father’s estate was equal to, if not greater than, their en- 
tire interest in the community estate of their mother, includ- 
ing the land. 

Had there been proof of the value of the cotton, and it had 
been less than sufficient to satisfy their claim upon their 
mother’s community interest, exclusive of the land, then a 
question might have been presented, as to the amount to 
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which the defendant would have been entitled upon his 
claim under the warranty, in settling the equities between 
the parties, and also as to how that should be done; for 
which we have as yet no precedent in the decisions of our 
court. 

There was an objection, by the defendant, to the proof 
about the growing crop of cotton, as not in correspondence 
with the plaintifis’ averments. As there was no value of the 
cotton proved, and it must be left out of consideration, that 
has, as to this decision, become immaterial. It would seem 
that it might have been proper, however, upon proper alle- 
gations in the pleading being made, that there should be an 
abatement in the estimate of the amount of cotton and corn 
made that year, as the mother died in Angust, before the 
crop was gathered; and that therefore plaintiffs should have 
made their allegations accordingly. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 


SEPARATE Oprnton or Justice Moore.—I concur in the judg- 
ment reversing and remanding this case. I cannot, however, 
concur in the views expressed in the opinion of the court, “to 
prevent,” as therein said, “any misconception, upon another 
trial, of the ground upon which the case” is reversed. The 
view taken by the court, of the rights of the heirs of the de- 
ceased wife, in respect to community property in the hands 
of a purchaser holding by warranty deed from their father, 
goes, in my opinion, a step further than is required by any of 
the previous decisions of the court. (Monroe v. Leigh, 15 
Tex., 519.) 

The court, if I understand the opinion, holds that it is not 
sufficient for the defendant to prove that the heirs of the wife 
have inherited from their father’s estate property equal in 
value to their interest in the land, but that he must also ac- 
count for one-half of all community property in possession of 
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the husband at the death of the wife, and must show that it 
has not been improperly appropriated by the husband. In 
other words, unless it is shown that the heirs of the wife have 
inherited from the husband property equal in value to one- 
half of the entire community property at their mother’s death, 
they may sue and recover, from whoever may be found in 
possession of any part of the community property, their inter- 
est in it. 

If the father converts community property belonging to 
the heirs of the wite, they must cither follow and reclaim the 
property from the party in whose possession it is found, (when 
the property is of a character that this can be done,) or hold 
their father responsible as a wrong-doer. If they elect to 
pursue the property, they have no claim against their father. 
On the other hand, if they elect to hold their father respon- 
sible for the property, they must enforce their demand against 
him, or his intestate, as other creditors. 

In the absence of proof to the contrary, it is to be pre- 
sumed that all existing debts, or claims against estates, are 
settled, before the distribution of the property among the 
heirs. If so, it would seem to follow that the plaintiffs in 
this case, if they recover the land for which they bring this 
suit, should answer, upon their father’s warranty, if they 
have inherited anything from his estate. If they are not es- 
topped from suing their father’s warrantee, after perticipating 
in the distribution of h’s estate, surely they should not be 
allowed to offset the demand of their father’s vendee for a 
breach of his warranty, which they themselves have caused, 
by the assertion of a claim against their father, which they 
never made cither against him or his estate. To allow this, 
would, in effect, permit the collection of a claim against an 
estate without its recognition and allowance by the Probate 
Court, and, it may be, after it was barred by limitation. 
Had plaintiffs sued appellant before the partition of their 
father’s estate, the property which they received as heirs 
would have been applied to the payment of the damages ap- 
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pellant would have sustained by the breach of warranty. 
And had appellees presented a claim for their interest in 
other community property, such claim would have been en- 
titled to no preference over that of appellant. The property 
of the estate, if inadequate to pay both, would be appropri- 
ated pro rata between them. But if the view expressed in 
the opinion of the court is correct, appellees, by first getting 


the property of the estate as heirs, and afterwards claiming 
it as creditors, preclude appellant from all chance of getting 
his pro rata part of it. This, in my opinion, is contrary to 
equity, and should not be allowed. By receiving a portion 
of their father’s estate, they impliedly admit that there is 
property to which the creditors of their father, if there are 
any, have a better right than his heirs. "When such creditor 
asks that it be applied to the payment of his debt, the burden 
is surely upon them to show a valid reason why this should 
not be done. 





JoHN F. Overton v. Leon anp H. Brvm. 


AFFIRMANCE ON CERTIFICATE.—That parties failed to agree upon a 
statement of facts, and agreed, in writing, that the presiding judge, 
in vacation, make up a statement of facts from the statements fur- 
nished by the parties, and that the judge had failed to do so, are not 
reasons to prevent an affirmance on certificate. 


Apreat from Rusk. Motion to affirm on certificate. 

N. G. Bagley, for motion. 

Martin Casey, resisting, cited Paschal’s Dig., 1589; IlLart v. 
Mills, 31 Tex., 313; Chambers v. Fisk, 20 Tex., 344; Tram- 
mell v. The State, 1 Court of Appeals, 121. 


Gou.p, Associate Justice.—This is a certificate submitted 
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for the purpose of having affirmed a judgment of the District 
Court of Rusk county, at its July Term, 1877, from which 
judgment an appeal was perfected, returnable to the present 
term of this court. 

The statute makes it the duty of this court, on the failure 
of the appellant to file the transcript, and on the filing by the 
appeliee of the proper certificate, “to affirm the judgment of 
the court below, unless good cause be shown why such tran- 
script was not filed by the appellant.” (Paschal’s Dig., 1589.) 
The appellant appears and resists the affirmance, on the ground 
(supported by affidavit) that the attorneys in the court below, 
having failed to agree upon a statement of facts, made, with 
the concurrence of the presiding judge, an agreement, in 
writing, that said judge would examine the respective state- 
ments in vacation, and make out therefrom a correct state- 
ment of facts; and that though a written statement on both 
sides had been presented to him, said judge had failed to ap- 
prove cither statement, or to make up from his own recollec- 
tion a correct statement of facts. 

It is not for us to suggest what is the remedy of appellants, 
if they have any. The facts stated might excuse a delay in 
filing the transcript, but certainly constitute no good cause for 
not filing it at all. Appellants are not asking for time to 
enable them to secure a statement of facts, and then to file 
the transcript. They do not state that any steps are being 
taken, or will be taken, to prosecute their appeal; but present 
these facts as constituting good cause why the judgment 
should not be affirmed on certificate at any time. The stat- 
ute gives the right to an affirmance, and that right cannot be 
denied to appellees because the appellants have failed to secure 
a statement of facts. 

The judgment is affirmed 


AFFIRMED. 
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S. W. Mancn er au. v. Zacn. WALKER, GUARDIAN. 








1. STATUTE CONSTRUED.—Act of February 2, 1869, (Paschal’s Dig., 
15, 16,) authorizing “heirs * * * to sue for and recover dams 
ages where death * * * has been caused by wrongful act,’’ &e. 

SAME.—Section 39 of article 12 of Constitution of 1859, does not re- 
peal the act of February 2, 1869. 

DAMAGES FOR CAUSING DEATH BY WRONGFUL AcT.—The lan- 
guage of the statute, (Paschal’s Dig., 16,) **damages proportioned 
to the injury resulting from such death,’ is the same as in the Eng- 
lish statute, and it is well settled, that the damages given by such 
statutes are measured by the pecuniary injury to the respective 
parties cutitled, including the loss of prospective advantage. 

SAME.—The measure of damages is not the same as when a party 
himself sues for injuries received, and recovers compensation fur 
physical and mental suffering. 

SAME—WILLFUL ACT.—The Constitution of 1859 left the statute of 
February 2, 1869, in foree; but in cases which were tlie result of 
willful act or omission, involvme that degree of moral delinquency 
which, on settled legal principles, renders exemplary damages ap- 
propriate, it allowed to the husband, or widow and children, sucn 
damages, in addition to their pecuniary loss. 

PLEADING.—In a suit by minor children for damages under said act, 
the objection that the petition failed to allege that there were no sur- 
viving parents or widow, is not available under a gencral exeeption 
to the petition. 

LIMITATION—SUIT BY GUARDIAN.—A guardian of children may 
bring such suit under the act of February 2, 1869, although over 
three months had elapsed after the act or omission. 

PROOF OF GUARDIANSHIP.—In an action by a guardian where guar 
dianship is denied, the record not showing that any attention was 
called to the absence of proof of guardianship, and no assignment 
of crrors pointing to the defect, this court will consider the plea as 
waived, 

9. SPECIAL GUARDIAN.—The court calls attention to the absence of 
appointment of a special guardian of minors who are plaintiffs. 

10. VERDICT.—That the jury, in the verdict for damages, failed to ap- 
portion the amount found among the several plaintiffs as allowed by 
the statute, (Paschal’s Dig., 16,) in the absence of objection to such 
omission, is not ground for reversal of a judgment rendered upon it. 

11, VERDICT.—It was not error to exclude from the jury a verdict of 
not guilty, rendered in the criminal prosecution for the same of- 
fense. 
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12. SELF-DEFENSE—EVIDENCE.—Tlic law of self-defense is the samo 
in civil as in criminal prosecutions, with the exception of the rule 
of evidence which, in a criminal cause, gives the defendant the 
benefit of a reasonable doubt. That doubt, however, is as to the 
fucts,—not as to the extent of the right. 

13. SAME.—Thic stage of the difficulty at which self-defense ceases, is 
just the same, whether the question be prosecuted civilly or crim- 
inally. 

14, SELF-DEFENSE.—See testimony in which the court hold the issue to 
have been whether the killing was done after deceased had aban- 
doned his attack, so as to make further resistance by shooting (the 
deceased was killed by a shot) unnecessary. 

. CIARGE OF CoURT.—In absence of testimony showing that de- 
fendants provoked the difficulty, it was error to instruct the jury: 
“If you believe, from the evidence, that the defendants armed 
themselves with guns and pistols, with intent to take the life of 
Phillips; that they then provoked the difficulty to carry out said 
intent, and im the fight killed Phillips, then you cannot find that 
defendants acted in self-defense.” 


Appeal from Rusk. Tried below before the Ilon. M. D. 
Ector. 

The pleadings and evidence are sufficiently sct out in the 
opinion. 


Robertson § Herndon, for appellants, discussed the facts and 
the authorities noticed in the opinion 


W. W. Morris, also for appellants. 
N. G. Bagley and Jones, Bagley ¢ Wynne, for appellees, 


GouLp, Associate Justice.— This suit was instituted by 
Zach. Walker, as guardian of Mary V. Phillips, and as next 
friend of William and John I. Phillips, minor children of 
Elijah L. Phillips, deceased, to recover of appellants March 
aud Solomons damages, actual and punitory, for the alleged 
willful and malicious killing of their father, the said Elijah 
L., “their orly surviving parent and protector, their mother 
having long since departed this life.” In an amended peti- 
tion, it is alleged that the killing was “by willful act.” 
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The pleadings on the part of the defense consisted of a 
general exception to the petition; a special exception, on the 
ground that the statute did not authorize suit by any one clse 
than an executor or administrator, after the lapse of three 
months; a special plea, denying that Zach. Walker was guar- 
dian of Mary Phillips; another special plea, alleging the ac- 
quittal of defendants on an indictment for murder, being 
the same matter; still another, setting up that the dcfend- 
ants acted in their own just self-defense; also, a plea of not 
guilty. 

The court overruled the exceptions to the petition, and the 
case being submitted to the jury, the result was a verdict and 
judgment in favor of plaintiffs for $15,000 damages. 

The court having overruled a motion for new trial, the de- 
fendants have brought the case here by appeal, and the errors 
assigned are so numerous, that it is not proposed to follow 
their order in the discussion, 

The petition, as amended, was evidently framed with refer- 
ence both to the act of February 2, 1860, and to the Consti- 
tution of 1869. (Paschal’s Dig., art. 15, et seq.; Const., art. 
12, sec. 30.) 

The statute, in case of the death of a person “caused by 
wrongful act, neglect, unskillfulness, or default,” gives an 
action, to be brought within one year after the death, for the 
benefit of the surviving husband, wife, child or children, and 
parents of the person whose death shall have been so caused,” 
and provides that it “may be brought by such entitled parties, 
or any one of them; and if said parties fail for three calen 
dar months to institute suit, then it shall be the duty of tho 
executor or administrator of the deceased, unless specially 
requested, by all of said parties entitled, not to prosecute the 
same. And in every such action the jury may give such 
damages as they may think proportioned to the injury result- 
ing from such death; and the amount so recovered shall be 
divided amongst the person or persons entitled under this 
act, or such of them as shall then be alive, in such shares as 
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the jury shall find and direct, and shall not be liable for the 
debts of the deceased.” 

The constitutional provision alluded to is as follows: 
‘«‘ Every person, corporation, or company that may commit a 
homicide through willful act or omission, shall be responsible, 
in exemplary damages, to the surviving husband, widow, heirs 
of his or her body, or such of them as there may be, sepa- 
rately and consecutively, without regard to any criminal pro- 
ceedings that may or may not be had in relation to the homi- 
cide.” 

The language of the statute, “damages proportioned to 
the injury resulting from such death,” is the same as in the 
English statute, and it is well settled, that the damages given 
by such statutes are measured by the pecuniary injury to the 
respective parties entitled, including the loss of prospective 
advantage. The measure of damages is not the same as 
when a party himself sues for injuries received, and recovers 
compensation for physical and mental suffering. (Blake v. 
Midland Railway Co., 18 Adolph. & Ellis, 109, (83 E. C. L.); 
Serg. & R. on Neg., sec. 299; Field on Damages, sec. 630.) 
Whilst the wording of the Constitution is obscure, and its 
construction not free from difficulty, we are of opinion that 
it left the statute in force, but in cases which were the result 
of willful act or omission, involving that degree of moral 
delinquency which, on settled legal principles, renders exem- 
plary damages appropriate, allowed to the husband or widow 
and children such damages, in addition to their pecuniary loss. 
We see no reason why the children of deceased should not 
recover in one action whatever they may be entitled to under 
both the statute and the Constitution. 

The case of IL. & T. Central Railway Co. v. Bradley, 45 
Tex., 171, was one in which the cause of action accrued after 
the adoption of the Constitution of 1869-1870, yet the re- 
covery under, the statute was maintained. The decision in 
that case could not have been arrived at, had the court re- 
garded the statute as repealed by the Constitution. 
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In that case, also, it was held that a guardian might sue, 
though over three months had elapsed after the act or omis- 
sion complained of. 

This disposes of all of the grounds of exception to the 
petition but one, viz., that the petition failed to allege that 
there were no surviving widow or parents. ILowever it might 
have been, if this objection had been taken by special excep- 
tion, we are of opinion that it was not available under a 
general exception. If the facts stated were true, the children 
of deceased had a good cause of section, and the exception 
was rightly overruled. If there was error in allowing, after 
a special plea denying the guardianship, a recovery, with- 
out proof of the guardian’s authority, it was an error which 
was not pointed out in the motion for new trial, nor other- 
wise complained of in the court below; and under these cir- 
cumstances it cannot now avail appellants. Indecd, the plea 
is so far kindred to a dilatory plea, that it may well he as- 
sumed that defendants had waived it, when there is nothing 
in the record to show that attention was called to it; espe- 
cially when there is no assignment of error which sufficiently 
designates this point. And here it is proper to call attention 
to the fact that this suit is prosecuted on behalf of two of 
the children by their next friend, without any attempt to 
comply with the statute, which then contained, and now con- 
tains, provisions for the appointment of a special guardian 
to prosecute suits, (Paschal’s Dig., art. 6969, ct seq.; Gen. 
Laws of 1876, 187.) 

No objection was made below, nor has any been urged 
here, bringing up the question as to the right to sue by next 
friend since these enactments. It is only designed to call 
attention to the subject. 

It is assigned as error, that the verdict is general, and fails 
to find the share of cach child in the damages assessed. The 
statute directs that the jury shall make such division. Evi- 
dently, the actual and prospective damage to children of dif- 
ferent age or sex may vary greatly. ‘The loss of a father 
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would affect more injuriously an infant daughter than it 
would ason approaching manhood, and able to care for him- 
self. The jury might very properly direct the greater part 
of the amount recovered to be given to the one most needy 
and most injured. If cither of the plaintiffs or defendants 
had asked that the jury be required to fix the share of cach 
plaintiff, they would have been entitled to have it done. 
The statute prescribes it; and the failure to follow the stat- 
ute in this respect may have led the jury to increase the gross 
amount of damages, with the view of securing an adequate 
amount to the youngest or most helpless of the children, 
But the record does not show that any objection of this sert 
was made below. The motion for new trial specifics no such 
ground. The crror is not of that character which can avail 
the defendants, when we first find them calling attention to 
it in this court. 

The court did not err in excluding the evidence offered to 
show an acquittal of defendants on a criminal prosecution 
for the same matter. This was a civil suit for damages, and, 
under the Constitution, was allowed, without regard to any 
criminal proceeding. The rule would be the same, if the 
Constitution were silent on the subject. (Phillips v. Kelly, 
29 Ala., 635.) 

But in this, as in every other case, it devolved on the plain- 
tiff to establish his case, viz., that the killing was wrongful. 
If the evidence failed to show a wrongful killing, but, whilst 
establishing the act of killing, developed that it was done in 
the justifiable exercise of the right of self-defense, it is searce- 
ly necessary to say that the verdict was wrong. The law of 
self-defense is the same as in a criminal prosecution, with 
the exception of the rule of evidence which, in a criminal 
cause, gives the defendant the benefit of a reasonable doubt. 
That doubt, however, is as to the facts,—not as to the extent 
of the right. The stage of the difficulty at which self-defense 
ceases is just the same, whether the question be investigated 
civilly or criminally. The evidence in this cause establishes 
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beyond question that the deceased and his brother Joel, 
armed with guns, feloniously assailed the defendants in the 
store-house of defendant March. No question is made but 
that this assault was of so deadly a nature as to justify the 
defendants in killing their assailants whilst persisting in the 
attack. The evidence of the plaintifis shows that Elijah 
Phillips ran up to the store and tried to push the window- 
shutters open with the muzzle of his gun. There was firing 
on both sides; but the evidence of plaintifis gives no clear 
account of the order or succession of the firing, and tends to 
the conclusion—contradicted, however, most positively by the 
evidence for the defense—that Elijah Phillips did not shoot 
His brother Joel was shot down and killed whilst making this 
assault, and he himself turned and ran off, and was shot down 
as he got about thirty-five or forty yards from the store. 

The charge of the court recognized the right of self-defense 
against a murderous assault as continuing until the party 
assailed was out of danger; but held, that if the killing was 
done when defendants were in no real or apparent danger, it 
was not in self-defense. Whether, at the time he was killed, 
Elijah Phillips had so plainly abandoned his attack, as to make 
further apprehension of immediate danger unreasonable, and 
further resistance, by shooting, unnecessary, was a question of 
fact for the jury. If their verdict was under a charge other- 
wise unobjectionable, and was evidently designed to find that 
the killing was unjustifiable, because done after the necessity 
had ceased, although the evidence may lead our minds to a 
different conclusion, we would not be justified in reversing the 
cause on that ground, unless the verdict was plainly wrong. 
We may think that the nature of the assault, and the place 
and circumstances, would justify a more liberal conclusion in 
behalf of the defendants, and we might still hesitate to say 
that the verdict was plainly wrong. But on looking at the 
charge of the court on another point, we are by no means 
satisticd that the jury may not have been led away from this 
issue, 
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The court instructed the jury as follows: “If you believe, 
from the evidence, that the defendants armed themselves 
with guns and pistols, with the intent to take the life of the 
said Elijah L. Phillips; that they then provoked the difficulty 
to carry out said intent, and in the fight killed the said Elijah 
L. Phillips, then you cannot find that defendants acted in self- 
defense.” 

Our opinion is, that there is no sufficient evidence tending 
to show that defendants intentionally provoked the difficulty 
to justify this charge. The tendency of this charge was to 
distract the attention of the jury from the real issue; and it 
may have been that the jury based their verdict on this branch 
of the case, although the evidence is so slight in its support 
that it seems scareely probable. Under our view of the evi- 
dence, this charge should not have been given; and as it may 
have conduced to a verdict which, we think, under the evi- 
dence, might well have been different, our opinion is, that 
the defendants are entitled to another trial. (Ponton v. Bal- 
lard, 24 Tex., 621.) 

The judgment is reversed and the cause remanded. 





REVERSED AND REMANDED. 





Peter C. Racspare v. J. A. Roprnson. 


1. PRACTICE.—No objections to an instrument offered in evidence, not 
made in the court below, will be considered on appeal, even though 
objections be apparent upon it, and the original be sent up with the 
record. 

2. DEED—DESCRIPTION.—To warrant the exclusion of a deed duly 
proven and offered in evidence, the court must be able to deter- 
mine, from inspection of it, that it is absolutely void, or that it was 
for other and different land than that claimed. 

8. PRACTICE.—After a deed has been admitted in evidenec, parol testi- 

mony, introduced in rebuttal, will not authorize the court to with- 

draw it from the jury. The testimony goes with the deed to the 
jury for their action. 
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4. Evipencr.—Evidence that A or B did a certain act, is not admissi- 
ble to prove that A did it. 

6. DEED EXECUTED IN BLANK.—When a party delivers a deed duly 
executed, with parol authority to fill blanks, and this is done, he 
is estopped from denying its validity, against a subsequent pur- 
chaser for value, and without notice of the manner in which the 
deed was exceuted. 

6. CALLS IN A DEED.—A deed described a tract of land as 209 acres 
of land, part of the John Cauble headright survey, the other part 
of which survey having been sold to Gilliland; that sold to Gilli- 
land having been identified: Weld, A sufficient description of land, 
and to control contradictory calls for beginning corner, curves, and 
distahee. 

7. CONSTRUCTION.—Rules of construction of contracts discussed. 


Arrest from Smith. Tried below before the IIon. J. L. 
Tlenry, special judge. 

March 23, 1874, Peter C. Ragsdale brought an action of 
trespass to try title against Julius A. Robinson for one-third 
interest in 200 acres of land, part of the John W. Cauble 640 
acres headright. 

The defendant pleaded not guilty, and limitation of three 
and five years. 

The pariics also pleaded specially their titles, the various 
amendments covering about forty pages of the record. 

On the trial, plaintiff read patent to John W. Cauble for 
640 acres of land, and a deed from Cauble to plaintiff for 
one-third interest therein. . 

The defendant filed his deeds relied on for title, with no- 
tice to plaintiff, September 10, 1874, and on the trial read, 
over objections, the following deed: 

“Tne Srate or Texas, 

County of Guadalupe. 

Know all men by these presents, that I, Peter C. Ragsdale, 
in consideration of $200 to me in hand paid by Nathaniel 
Killough, the receipt is hereby acknowledged, have grant- 
ed, bargained, sold, and released, and by these presents do 
grant, bargain, sell, and release unto the said Killough my 
interest, the following tract of land, situated in Smith county, 
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near the southwest corner, and known as a part of the head- 
right of John Cauble: Beginning at a post on the west 
boundary-line of a seven-league survey, a post from which a 
red-oalk bears N. 36° W.1 varas; another varas S. 32° W.1 
varas; thence north 832 varas, to a post from a willow-oak bears 
N. 8° E. 252; varas ; another bears N. 49 E. 5 3, varas ; thence 
north and cast so as to include two hundred acres of land, (the 
other part of the above survey having been sold to Cilliland,) to 
the beginning, containing 200 acres of land, together with 
all and singular the rights and appurtenances to the same 
belonging; to have and to hold all and singular the premises 
above mentioned unto the Killough, his heirs and assigns, 
forever. And I do hereby bind myself, my heirs, executors, 
and administrators, to warrant and forever defend the title 
to one-third of the akove-named tract of land, it being all 
my interest in the same, unto the said Nathanicl Killough, 
his heirs and assigns, against every person lawfully claiming 
the same or any part of it. 

Witness my hand and seal, using a scrawl for seal. 

Signed, sealed, and delivered in presence of —— 
December 10, A. D. 1862. 

Attest: Peter C. Racspae.” [SEAL] 

The decd had been duly acknowledged and recorded. To 
the deed, it was objected: (1) It does not describe the land 
sued for; and (2) it is unintelligible, and describes no land 
whatever. 

Before the trial, the plaintiff filed an affidavit, denying the 
exccution of the decd. 

Defendant then read the will of Nathaniel Killongh; deed 
by exccutors of Killough to Jefferson Wallace, of date Febru- 
ary 5, 1867, for 200 acres of the John Cauble 640 acres head- 
right; (describing the tract as “beginning at the southwest 
corner of said survey; thence N. 832 varas; thence N. 45° 
IX. 594 varas; thenee E. 592 varas, to a stake from which a 
hickory six inches in diameter bears 8. 24° I.; thence 8. 
1,232 varas, to a stake on the south boundary-line, with bear- 














382 RaGsDALe v. RoBrnson. [Tyler Term, 





Statement of the case. 








ing-trees; thence W. 982 varas, to the beginning;”) deed 
from Wallace to J. F. Rosbury and defendant, for the same 
land, September 20, 1867; and deed from Rosbury to defend- 
ant, November 12, 1871. 

Defendant then read copy of a deed from Peter C. Rags- 
dale, plaintiff, to John I. Gilliland, administrator of the 
estates of If. Il. and Margaret Gilliland, of date December 5, 
1870, for all his interest in said John Cauble survey. 

A. J. Glaze, for defendant, testified that Wallace traded a 
tract of 200 acres to Killough for the land in controversy, and 
entered upon it in 1862 or 1863, and had lived on it until 
his sale to Rosbury and Robinson, in 1867. Witness knew 
the land in controversy. All the balanée of the Cauble 640 
acres survey was sold by plaintiff to I. IT. Gilliland in 1859, 
and a deed therefor was made to John II. Gilliland several 
years after the war. Witness testified to conversations of 
plaintiff touching the sale to Gilliland. The 200 acres in con- 
troversy does not touch the seven-league grant. It is in the 
southwest corner of the Cauble survey. Mobinson had held 
possession of the land, from Wallace’s sale, in 1867, up to 
the trial. 

Plaintiff, in rebuttal, called Ira Ellis, who testified that he 
was asurveyor. After examining the map of Smith county 
and the ficld-notes set out in the petition, he testified that it 
being in the southwest corner of the Cauble survey, and by 
following the ficld-notes, it would not touch the seven-league 
grant. After examining the deed from Ragsdale to Killough, 
he stated that to follow out the field-notes, the land would 
fall on the seven-league survey, and did not contain any 
portion of the Cauble survey. That a tract with the begin- 
ning corner on the west line of the seven-league survey, 
would not describe land situated in the southwest corner of 
the Cauble survey. 

“Te stated, also, that in the deed from Ragsdale to Killough, 
the name Killough and the description (that part in italics 
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above) were in different handwriting and different ink from 
the balance, which was in Ragsdale’s handwriting. 

“A deed to land which ran off on the seven-league survey, 
could not be a part of the Cauble survey. The first call East 
in the deed would not be a call for land on the Cauble sur- 
vey. 

“Tf aman had sold 440 acres off and out of a 640-acre 
tract, leaving only 200 in the southwest corner, in order to 
sell 200 acres of this survey he would have to sell out of the 
southwest corner. The deed, then, was a misdescription.” 

Below is a sketch showing the Cauble survey, with refer- 
ence to the seven-league grant. The surveys are in south- 
west part of Smith county. 
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Plaintiff testified that he had located the John W. Cauble 
640-acre tract, and that Cauble made him a deed to an undi- 
vided one-third interest for his services; that on receiving a 
letter, he wrote a deed to his undivided one-third interest in 
200 acres, to be taken off the north end of the Cauble tract, to 
begin in the western boundary of the Querado seven-league 
survey, and at the northern corner of the Cauble survey; 
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thence with its northern and western boundary to a point, so 
that by running due cast to the western line of the seven- 
league survey, and thence north to the beginning, would 
contain 200 acres; that he left blanks for courses and dis- 
tanees and bearing-trees, and for the name of the grantee; 
that he acknowledged the deed in Guadalupe county, and for- 
warded it to Killough; that he fixed the beginning corner on 
the western boundary of the seven-league survey, and north- 
ern corner of the Cauble survey; that after Killough’s death 
he sought to regain the deed, searching among his papers, 
and in the clerk's office at Tyler; that he had paid taxes 
continuously on the land. Witness also testified to conver- 
sations with Robinson, which were in turn denicd by Rob- 
inson, 

On the trial, the fourth interrogatory to Ragsdale, and the 
answer, were excluded on exceptions, as follows: 

“TInt. 4. Did you receive a letter from Nathanicl Millough 
about December 1, 1862, in regard to the transfer of a part 
of the Cauble survey? If yea, attach the said letter to your 
answer; and if the same is not in your possession, state 
whether it is lost or destroyed; and if so, state as near as pos- 
sible the contents of the letter.” 

“Ans. to 4th. I reecived a letter about Ist of December, 
1862. Iam not certain whether it was from Nathaniel Tl- 
lough or my brother, E. B. Ragsdale, stating that N. Killough 
had contracted to sell 200 acres of land off the northern end of 
the Cauble survey, in Smith county, Texas, and said Millough 
wished me to send a decd in blauk, that he might fill it out 
and put in the name of the purchaser. The letter is lost or 
destroyed, and I have stated its contents as near as I can.” 

After the testimony of Ellis had been introduced, plaintiff 
moved to exclude the deed from Peter C. Ragsdale to Kil- 
lough, because it described land different from that sued for. 

April, 1877, the case was tried on the above testimony. 

The charge of the court is sufficiently indicated in the 
opinion. 
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Verdict and judgment were for the defendant, and Rags- 
dale appealed. 


Whitaker § Robinson, for appellant. 

I. We objected to the introduction in evidence of the instru- 
ment purporting to be a deed from plaintiff to N. Killough, 
because the same did not describe the land in controversy, 
nor did it describe any land; and, after the introduction of 
Ira Ellis, moved to exclude the deed, upon the ground that 
it did not describe the land in controversy, as shown by the 
testimony. These motions were not only overruled, but the 
judge, in his charge, gives not one word of instruction upon 
this very important issue. As sustaining the exceptions re- 
ferred to, we would not only urge that unless this instrament 
actually calls for the .land in controversy, or, by the legal 
rules of construciion, could be made to do so, then it would 
constitute no muniment of title in this suit; but, in the see- 
ond place, if it describes no land, or so inaccurately that it 
cannot be identified, which is evident on the face of the in- 
strument, then we invoke the law—that if land be so inaccu- 
rately described as to render its identity wholly uncertain, 
the grant is void. (1 Greenl. Ev., sec. 350; 3 Wash. on Real 
Prop., 881-398 ; Wofiord v. MceKinna, 23 Tex., 36; Kingston 
v. Pickins, 46 Tex., 101; 5 Tex., 312.) 

If. As to the manner of construing this instrument. 

1. Under this head, we complain of the error of the court 
in excluding that part of the plaintifi’s deposition wherein he 
states that he received a letter from his brother, I. B. Rags- 
dale, or from N. IGllough, informing him that Killough had 
contracted to sell 200 acres off of the north end of the Cau- 
ble survey. We contend that the evidence was legal, from 
whoever plaintiff may have received the letter, as going to 
show his intent in the instrument; upon the principle that it 
is admissible to prove the circumstances and information 
upon which a party acted as explaining his action. (Wash. 

25 
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on Real Prop., 404; 1 Greenl. Ev., secs. 286-288 ; Stanley ». 
Green, 12 Cal., 162.) 

2. The first great rule in construing written instruments is 
to give them such meaning as was intended by the parties at 
the time of the execution. 

But we must go further, and invoke other rules not given 
in the charge, and which are necessary to arrive at the true 
rneaning of the instrument. The second step is, that since 
the beginning corner for land to be embraced in the Cauble 
survey is inconsistent with the course and distance given, 
then the beginning corner stands upon the principle, that 
first a natural and then an artificial object controls course 
and distance. (3 Wash. on Real Prop., 405; Bolton v. Lann, 
16 Tex., 96.) 

The third step is, that since the beginning corner fixed in 
the instrument is repugnant to the fact that all the land of 
the Cauble survey lying adjacent to the seven leagues had 
been sold to Gilliland, and the former being the first of the 
two repugnant clauses, it is held to prevail over the last. (38 
Wash. on Real Prop., 398.) 

Now, what is the result of the application of these rules ? 
The deed, as far as a description of the land goes, remains 
just as it was when it left the hands of Peter C. Ragsdale, 
that is, a deed calling for land on the Cauble survey, with the 
beginning corner “on the W. B. line of the seven leagues,” 
which corroborates in every particular the testimony of the 
plaintiff; and we may remark, that it is rather a significant 
circumstance when rules of law sustain a witness’ testimony 
so minutely, 

III. We now come to the investigation of the case upon 
the proof that the instrument, when it left the hands of the 
plaintiff, was incomplete in two essential particulars, that is, 
as not naming any grantee or describing any land. 

1. Real estate, in this State, can only be conveyed in such 
manner as has been laid down in Paschal’s Digest, art. 997, 
and that is, that the instrument of conveyance shall contain all 
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the clements necessary to make a deed, after which it shall 
be acknowledged before the proper authority. Now, when 
this instrument was signed and acknowledged by Peter C 
Ragsdale, it had no significance, it spoke no language, and 
was of no greater effect than so much blank paper, with the 
party’s signature and acknowledgment on it. (Park », 
Glover, 23 Tex., 472. 

llowever plausibly it may be contended that this instru- 
ment could have been filled out before acknowledgment by 
a proper party, it, at any rate, cannot be urged with any rea- 
son, under our statute, that the same could be done after ac- 
hnowledgment; and this, we say, is the rule, whether the 
instrument was in the hands of an innocent purchaser or not, 
and with the greater foree when the face of the instrument 
itself is sufficient to create a suspicion, and put an ordinarily 
prudent man upon such inquiry as would lead to the true 
facts of the case. (3 Wash. on Real Prop., 242; McCown v. 
Wheeler, 20 Tex., 372; Viser v. Rice, 33 Tex., 139; Upton 
v. Archer, 41 Cal., 85; Preston v. Hull, 23 Gratt., (Va.,) 603; 
Master v. Miller, Smith’s Lead. Cas., and notes; Cross v. State 
Bank, 5 Pike, (Ark.,) 524; Mano v. Worthing, 3 Scam., (I1L,) 
26; Ingram »v. Little, 11 Ga., 174; Byrns v. Lynde, 6 Allen, 
3805; Bashford v. Pearson, 9 Id., 387; Williams v. Crutcher, 
5 How., (Miss.,) 71; 2 Dev. & Bat. Law, 381.) 

2. If this instrument could be filled out after acknowledg- 
ment, it, at any rate, could not be in the name of the agent 
to whom it had been intrusted to complete the sale of the 
land; and could be avoided as to parties holding under him 
who knew, or might have known by reasonable diligence, of 
such defects. And here we submit, that special charges 4 
and 5, asked for by the plaintiff, and refused, were proper, 
and should have been given. But the court, in the charge 
throughout, seems to have taken the view that the defects in 
the instrument must have absolutely been known to the de- 
fendant, although they may have been patent enough to have 
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put an ordinarily prudent man upon inquiry that would have 
led to their discovery. 

IV. We come next to consider this instrument as altered 
in material particulars. 1 Greenleaf’s Evidence, sec. 565, 
says: “Any alteration of an instrument which causes it to 
speak a language different in legal effect from that which it 
originally spo%xe, is a material alteration.” In this instance, 
we think that the addition of the name of the granteo, and 
a description of land different from that intended by the 
grantor, is a material alteration, becausg, in the langaago of 
Park v. Glover, 23 Tex., 472, “As it was originally written, 
it had no legal effect; it spoke no language at all. By tho 
addition of those words, a distinct logal effect was given to 
it; it was made to speak effectually and clearly.” It is 
well cstablished by the authorities, that the alteration of 
an instrument in a material part renders the instrument 
void; and since every person must take notice of what his 
title papers disclose, the rule would apply with greater forco 
here, because the fact of the alteration is apparent upon the 
face of the instrument; or if not, it is, at any rate, sufficiently 
evident to arouse such suspicion as would put an ordinarily 
prudent man upon inquiry. And the defendant can derive 
no benefit from the fuct that he never saw this decd until 
after the institution of this suit. 

The further rule of law, in connection with this subject, is 
that the burden of proof is on the party who offers an altered 
instrument to explain the alteration, and show that it was 
made with the consent or authority of the maker of the 
instrument; and the instrument should be excluded from 
the jury until the alteration is accounted for, or they should 
be instructed to disregard it in their finding, as requested 
by the plaintiff in his special charges. But, strange to say, 
these well-recognized rules of law were ignored by the court, 
and the charges refused. (8 Wash. on Real Prop., 248, et 
seq.; Waring v. Smyth, 2 Barb. (N. Y.) Ch., 119; Lewis ». 
Payn, 8 Cow., (N. Y.,) 71; Chesley v. Frost, 1 N. EL, 145; 
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Bowers v. Jewell, 2 N. IL, 543; Wade v. Withington, 1 
Allen, Bet; Getty v. Shearer, 20 Penn. St., 12; Preston »v, 
Tull, 23 Gratt., G05; Nunnery v. Cotton, 1 Iawks., 222; 
Buarion v. Pressley, 1 Cheves, (8S. C.,) 1; Park v. Glover, 
23 Tex., 471; Ricks v. Wofford, 31 Tex., 415; 1 Greenl, 
Ev., soc. 564, ct seg.; Smith v. McGowan ae 404; 
Jackson v. Osborn, 2 Wend., 555-9; Tortick . Ma Jin, 2 22 
Wend., 338; Galland v. Jackman, 26 Cal., 85; United States 
v. Linn, 1 ILow., 104; “F v. Barnes, 11 N. IL, 395; Wal- 
ters v. Short, 5 a me 252; Jordan v. Neilson, 2 Wash., 
oe :) pe Tlodge of 90 Ill., 437; I'arnsworth », 


N. S.,) 415) 


G. W. § Horace Chilton, for appellees.—We proceed now to 
inquire as to the proper construction to be place d upon the 
deed from Ragsdale to Killough. On the question of the 
construction of a deed where calls conflict, the first great 


rule is to ascertain, not the mere intention of the grantor, 


“but the understanding of the partics, and those who were 
acting upon and interested in it.” (Rogers v. Broadnax, 27 
Tex., 240.) And it is the pari of the jury, and not of the 
court, to decide upon the weight and effect to be given to 
each and every call, subject to review by the court on a mo- 
tion for new trial; (Booth v. Upshur, 26 Tex., 64; Booth », 
Strippleman, 26 Tex., 441; Jones v. Burgeit, 46 Tex., 292 ;) 
aud it is to be noticed here, that appellant himself took this 
view of the case on the trial below, and he will not be heard 
now to complain that the jury were not instructed as to the 
weight due to the different calls. We ask the court to care 
fully read the charge of the court, and we think jt will be 
found that it states fully and clearly all the rules of law 
which were necessary to the proper decision of the case, 
The general rule for the identification of a survey, is that 
“ihe most material and most certain calls should controt 
those which are less material”; but there is no fixed and 
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invariable rule by which one class of calls are held to pre- 
vail over others. While courts have laid it down as a rule 
of logic and of law, that first natural and then artificial 
objects shall be preferred to course and distance, yet the 
calls least in dignity may, in some cases, become the most 
material calls. (Phillips v. Ayres, 45 Tex., 601.) The ap- 
pellant argues, that the call for “beginning corner on the 
W. B. line of the seven leagues” should prevail over the 
all, “the other part of the above survey having been sold 
to Gilliland,” on the principle that the former of two repug- 
nant clauses should be preferred to the latter. Now, this 
argument proceeds on the theory that these two calls are 
of equal dignity, which is not the case. We have already 
shown the court, that, under the circumstances, the last 
call is the most certain call contained in the deed,—that 
it is necessarily exact. But, again, the rule which counsel 
invokes is not applicable, for Mr. Greenleaf says, (vol. 1, 
sec. 301,) speaking of the construction of deeds: “It is vain 
to imagine one part before another; for though words can 
neither be spoken nor written at once, yet the mind of the 
author comprehends them at once, which gives vitam et 
modum to the sentence.” Again, appellant did nat ask any 
instruction on this point, and we are not at liberty to con- 
sider whether or not such charge would have been correct. 
In conclusion, we may add, that the object in “cases of this 
kind is to ascertain the intent of the parties. The rule to 
find the intent, is to give most effect to those things about 
which men are least liable to mistake.” (Davis v. Rainsford, 
17 Mass., 210; McIver v. Walker, 9 Cranch, 178.) Now, 
ean there be any doubt that men are more likely to mistake 
a beginning corner, than the fact that the remainder of a 
survey has been sold to another person? Then, again, Mr. 
Greculeaf says, (vol. 1, sec. 301,) citing numerous authorities: 
“So if lands are described by the number or name of the lot 
or parcel, and also by metes and bounds, and the grantor 
owns lands answering to the one description and not to the 
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other, the description of the land which he owned will be 
taken to be the true one, and the other rejected as falsa 
demonstratio.” In this case, the call, “west boundary line of 
the seven leagues,” would include land which the grantor 
did not owr at any time; and the call, “the other part of 
the above survey having been sold to Gilliland,” would in- 
clude land which he did own; therefore the last call is to be 
preferred. 

As tending to aid the court in the interpretation of this deed, 
we state some principles: Ist. Doubtful words and provisions 
in a deed are to be taken most strongly against the grantor. 
(Adams v. Frothingham, 3 Mass., 352; Hogg’s Appeal, 22 
Penn., 190; Cocheco Manf. Co. v. Whittier, 10 N. H., 305, and 
many other cases.) 2d. Every deed is to be construed with 
reference to the actual rightful state of the property conveyed 
by it at the time of its execution. (Richardson v. Palmer, 38 
N. H., 212; Moore v. Griffin, 22 Me., 350.) 3d. Where a 
deed may inure several ways, the grantee may elect which 
way to take it. (Jackson v. Hudson, 3 Johns., (N. Y.,) 875.) 
4th. If the description be sufficient to ascertain the estate 
conveyed, although the estate will not agree to some of the 
particulars in the description, it will pass by the conveyance. 
(Worthington v. Hyler, 4 Mass., 196; Sawyer v. Kendall, 10 
Cush., 241.) 5th. If by a particular construction the agree- 
ment would be rendered frivolous and ineffectual, and the 
apparent object of the contract would be frustrated, but a 
contrary exposition, though per se less appropriate, looking 
to the words only, would produce a different effect, the latter 
interpretation shall be applied, if it can possibly be supported 
by anything in the contract, or in the nature thereof, (Chitty 
on Cont., 78.) 

The third point made by appellant in his brief, is as to the 
filling of the blanks in the deed, thereby constituting an alter- 
ation, as he contends. Before we consider the validity and 
effect of a filling of a blank in a deed, we desire to submit to 
the court a few observations as to the right of appellants to 
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raise this question. First, we maintain, that as defendant spe- 
cially deraigned his title, plaintiff had no right to prove any 
matter secking to avoid the deed, without first having plead 
this matter in avoidance. (See authorities before cited.) See- 
ond, that the deed not having been objected to when offered in 
evidence, on that ground, plaintiff had no right to a charge 
upon the question. In other words, can a party allow a deed, 
in which he claims that blanks have been filled, and thus al- 
tered, to go in evidence, without objection on that score, and 
then seek to destroy its effect by a charge to the jury? Was 
it not incumbent on the plaintiff to plead specially that cer- 
tain blanks in the deed had been filled, and then, when it was 
offered as testimony, to object to it, if he conceived it to be 
altered? ‘We think this was clearly the proper course to have 
been pursued; otherwise, a party may introduce a deed, and 
when the case goes to the jury, have its sufficiency assailed 
on grounds which he might have obviated, if he had been 
apprised of its supposed deficiency by the pleadings, and if 
objection had been made when it was offered in evidence. 
The question of the alteration of a deed by the filling of 
blanks, like every other question of alteration, is one of evi- 
dence, and unless objection is made to it at the proper time, 
it cannot afterwards be attacked. The plea of non est factum 
in this case, called in question only the execution of the deed, 
and did not do even this, in a way to throw the defendant 
upon its proof, because the plea was filed more than one day 
after the deed. No proof could be received under it, except 
proof establishing the non-cxecution of the instrument. (Bar- 
nett v. Logue, 29 Tex., 282; Wells v. Moore, 15 Tex., 522. 
What is the effect to be given to a deed, where no plea of 
non est factum has been filed within the statutory time? A 
plea, styled a plea of non est factum, filed more than one day 
after a deed, is of no greater effect than an unsworn plea scet- 
ting up the same defense. The fact that the plaintiff made 
oath to the plea in this case, adds to it no force whatever. 
Consequently, when the deed was offered, the plea was, in 
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law, equivalent to the same matter written upon a picce of 
paper, and signed by Ragsdale’s counsel. Now, under these 
circumstances, what was the effect of this deed as evidence? 
If there had been subscribing witnesses to the deed, clearly 
it was entitled to the same force “as if its due execution had 
been proven on the trial by the subscribing witnesses.” (Jor- 
dan v. Robson, 27 Tex., 612.) But as in this case there were 
no subscribing witnesses, what was the status of the deed? 
The deed being acknowledged, it stood as if Peter C. Rags- 
dale had acknowledged the deed before the offiecr whose 
name and seal were affixed to it. Then the question ariscs,— 
Is not the acknowledgment conclusive of the facts therein 
stated, as between the grantor and a lona-file purchaser of 
the land? (Wiley v. Prince, 21 Tex., 640; Shelby v. Burtis, 
18 Tex., 644; ILartley v. Frosh, 6 Tex., 215; Pox I v. Chase, 
46 Tex., 210; Kerr v. Russell, 69 Ill., 666; Ilarkins v. For- 
sythe, 11 Leigh, (Va.,) 294, and other cases.) But it will be 
attempted to reply to this, by saying that the acknowledg- 
ment only concludes Ragsdale as to what was in the deed 
when he acknowledged it. But how can this court determine 
what was, and what was not, in the deed when Ragsdale ae- 
knowledged it? No plea of non est factum having been filed, 
the acknowledgment stands proven in this court, and it is 
Ragsdale’s testimony at last contradicting the acknowledg- 
ment. If Ragsdale can be permitted to testify in this case 
that certain parts of a deed were not in it when acknowl- 
edged, what is there to prevent any grantor from coming in 
and destroying a decd, by swearing that eortain parts of it had 
been put there after the acknowledgment? The fact that cer- 
tain parts of the deed are in a different handwriting and ink, 
does not conflict with this view, because it resolves itself 
again into the competency of Rags<lale’s own testimony, that 
these blanks had not been filled at the time he acknowledged 
it. The case of Park v. Glover, 23 Tex., 471, doos not apply 
to this case; for there the certified copy from the county rec- 
ords showed that the blanks had been filled after the title 
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bond had been recorded. But even if these objections which 
we have urged did not prevent plaintiff from raising the 
question, yct the principle which appellant contends for is not 
correct. That the blanks could have been filled, see Van 
Etta v. Evenson, 28 Wis., 83; Gibbs v. Frost, 4 Ala., (N. S.,) 
720; Banks v. Ilammond, 1 Rich., 281; Gourdin v. Com- 
mander, 6 Rich., 497; Duncan v. Hodges, 4 McC., 239; 
Camden Bank v. Hall, 2 Green, 383; Worrall v. Munn, 5 
N. Y., 229; Drury v. Foster, 2 Wall., 24; Ficld v. Stagg, 52 
Mo., 534; Speake v. United States, 9 Cranch, 28; White »v. 
Ver. & Mass. R. R., 21 How., 575; Smith v. Crooker, 5 
Mass., 5388; Jones v. Primm, 6 Tex., 170, and other cases. 
Viser v. Rice, 33 Tex., 139, and all the other cases cited by 
appellant which we have examined, are cases between the 
original partics to the instrument. An examination of the 
ease of McCown v. Wheeler, 20 Tex., 372, will show that the 
point decided in that case is favorable to us. Further, there 
was no instruction asked by plaintiff as to the right of a party 
to fill a blank after acknowledgment of a deed, and his com- 
plaint, that no such instruction was given, cannot be heard. 
We think it would be strange if an innocent third party 
should be deprived of land by the remote grantor, because 
blanks in a deed were:filled, when the blanks were left there 
by the grantor for the very purpose of being filled. 

As to the alteration of the deed, we here reiterate what 
we have already said on the question of the conclusiveness 
of an acknowledgment, and the inadmissibility of such a de- 
fense in the absence of pleading, and again specially call the 
attention of the court to the fact that no objection was made 
to the deed as an altered instrument. In addition to all 
this, we do not understand the law to be, that a filling of 
blanks which were left to be filled, or the use of different 
ink, constitutes a material alteration. (loward v. Coiqu- 
houn, 28 Tex., 142; Drury v. Foster, 2 Wall., 24: Speake 
v. United States, 9 Cranch, 28; 1 Greenl. Ev., see. 568.) It 
would certainly be very hazardous to purchasers, if the fact 
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that part of a deed was in a different ink and handwriting 
avoided their deeds, as being materially altered. Then 
again, the presumption of law is, that the alteration was 
made before or at the time of the execution of the instru- 
ment. (Stoner v. Ellis, 6 Ind., 152; Matthews v. Coalter, 9 
Mo., 705; Maybee v. Sniffen, 2 E. D. Smith, (N. Y.,) 1; 
Farnsworth v. Sharp, 4 Sneed, 55.) 


Moonr, Associate Justice.—This is an action of trespass 
to try title, brought by appellant, Ragsdale, against appellee, 
Robinson, for an undivided one-third of a tract of 200 acres 
of land, a part of a tract of 640 acres patented to John W. 
Cauble. 

Alt the important questions in this case arise out of, and 
depend upon, the construction and effect to, be given to an 
instrument purporting to be a deed from appellant to N. 
Killough, through and by which appellee claims to deraign 
his title. By an agreement of the parties, this instrument 
has been sent up with the record, that the court may, from 
an inspection of the original instead of a copy, more fully 
and clearly apprehend the objections made to it, and more 
satisfactorily and correctly pass upon and determine them. 
It may, however, be well, before entering upon the consider- 
ation of the supposed errors relied upon for the reversal of 
the judgment by counsel for appellant, to say that the fact 
of the original instrument being brought up with the record 
does not warrant objections being made to it here, which 
were not taken in the court below, even though it is mani- 
fest, from an examination of the instrument, that such objec- 
tion, if taken at the proper time, should have been sustained. 

The first point urged by appellant’s counsel for a reversal 
of the judgment, is that the court erred in admitting this 
purported deed from Ragsdale to Killough over his objec- 
tions, which were: Ist. Said deed does not describe the land 
sued for. 2d. The deed is unintelligible, and describes no 
land whatever. To have warranted the court in excluding 
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the deed from the jury, as has been, in effect, decided by this 

court, (Kingston v. Pickins, 46 Tex., 99,) it must have been 

able to say, from inspection of it, that it was absolutely void, 

or that it was for other and different land than that claimed 

by the plaintiff An inspection of the deed shows that it is 

a Very inartificial instrument; that the draughtsman was ex- 
1 


tremely careless and indifferent to the proper discharge of 
the duty he had undertaken, or wholly unqualific 


l to pre- 


pare such an instrument. But while this is the case, we ean- 
not say the deed is void, or that it describes other and dif- 
ferent land from that for which appellant sues. Nor did the 
testimony of the witness Ellis give any additional force to 
appellant’s objections. The evidence of the witness was not 
addressed to the court to rebut evidence of the appellee to 
establish a predicate for the admission of the deed; nor 
was it called for, or necessary for any such purpose. It 
was testimony for the jury, to be weighed and considered by 
them in determining the issues on which it bore. Whatever 
effect the court might believe it shouid have in determining 
whether the deed deseribed any land at all, or if it did, in 
showing its proper locality, this effect could be attained only 
by the action of the jury on it, and such other testimony as 
might be submitted to them. 

If it was material to show that appellant forwarded the 
deed to Killough, because he had received a letter from Tal- 
lough requesting him to do so, the court did not err in ex- 
eluding that part of appellant’s deposition to which appellee 
objected. The answer was not responsive to the question 
propounded, and was inadmissible to prove that the letter in 
question was from Killough. Evidence that cither A or B 
did a particular act is not admissible to prove that A did it. 
If, however, as we are inclined to think, it was immatcrial 
from whom appellant received the information which induced 
him to forward the deed to Killough, the ruling, though erro- 


y) 
oS 
neous, is immaterial, and worked appellant no injury. Ilis 
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statement of what he was induced to do by the letter was 
admitted in evidence without objection. 

It is maintained by appellant, that the deed to Killough is 
void, because it was incomplete when it was acknowledged 
by him, and when it left his hands. This objection is unques- 
tionaily valid in fact, and if good in law the judgment 
should be reversed. The rule insisted upon by appellant cer- 
tainly is recognized as correct, in respect to deeds and other 
instruments of like character, by many courts of the highest 
authority and the majority of the earlier decisions. But it is 
flatly denied by an equal, if not a greater, array of authorities 
at the present day. (Van Ettav. Evenson, 28 Wis., 33; Drury 
v. Foster, 2 Wall., 24.) Neither time nor space will admit 
of our aitempiing a review of even the leading cases on the 
subject, or to give the reasons which lead us to concur, as we 
think, with the majority of the more recent decisions, to the 
extent, at least, of saying that when a party deliv ers a deed 
duly executed, with parol authority to fill blanks, and this is 
done, that he is estopped against a subsequent purchaser for 
value, without notice of the manner in which the deed was 
exccuted, from denying its validity, which is as far as we 

el go in this ease. (3 Wash., 220, and eases there cited.) 

“The objection to the deed as an altered instrument is un- 
tenable. No such objection was made to it when offered in 
evidence; if it had been, the objection might have been fully 
met and explained. It comes too late when made after 
appelleo’s mouth is closed, if the burden of removing any 
suspicion cast upon an instrument by apparent alterations or 
erasures rests on the party offering the instrument. But the 
real objection to this deed was that there were blanks in it 
when it was acknowledged, which had been subsequently 
filled, with the consent and permission of the grantor, by the 
party to whom it had been sent, and not that it had been 
altered after the blanks had been thus filled. 

The most scrious and difficult question in the case, to my 
mind, is whether the deed can be held to sufficiently de- 
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scribe the land in controversy to pass the title. The begin- 
ning corner and the call for course by which the land is to 
be surveyed, are clearly repugnant to, and contradictory of, 
the call for the survey in which the land sold is situated. 
These contradictory calls cannot be reconciled. One or the 
other must be disregarded. And we agree with the court 
below, that preference should be given to the call for the 
survey from which the land sold is to be taken, rather than 
to the beginning corner and calls for course by which the 
land should be surveyed. Unquestionably, ‘he parties would 
be more liable to fall into error in the latter calls than the 
former. This conclusion is also supported by the maxim, 
that that construction should be preferred which gives effect 
to contracts, rather than that which renders them inopera- 
tive and void, where there is nothing else to turn the scale; 
and also by that which says, when the proper interpretation 
of an instrument is doubtful, it should be construed most 
strongly against the maker. Controlling weight must be 
given to the calls describing the land conveyed as 200 acres 
of land, a part of the John W. Cauble headright survey; 
and also to the statement, by way of further identity, that 
“the other part of the above survey having been sold to Gil- 
liland.” This description of the land, in connection with the 
identification of the remainder of the tract previously sold, 
fully identifies and fixes the locality and boundaries of the 
200 acres conveyed by the deed. 

ther questions are presented by the assignment of errors, 
and some of them have been discussed by counsel; but what 
has been already said renders it unnecessary to extend this 
opinion to a greater length. The appellant is estopped, as we 
have previously said, from controverting the validity of his 
deed to Killough. Ie made no pretense to owning more than 
one-third of the Cauble survey, which was 640 acres; yet it 
appears that he has sold 440 acres of it—more than twice 
as much as he is entitled to under his deed, and all of the 
survey, except the 200 acres in suit. The alleged defect in 
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defendant’s title, which is urged as a reason why he should 
recover the land, has resulted from appellant’s act, or that of 
the party whom he trusted to act for him. In no aspect in 
which we can view the case, has appellant either a legal or 
equitable right to a reversal of the judgment or a recovery 
of the land. 

The judgment is aflirmed. 

* AFFIRMED. 





N. J. Prerce et Au. v. BARTLEY WALLACE ET AL. 


1, WILL—CONSTRUCTION.—In a will, the words ‘tI wish my estate to 
be kept ont of the Probate Court,’? substantially complies with 
article 110 of the Probate Act of 1848, (Paschal’s Dig., 1371,)in pro- 
viding that **no other action shall be had in the Probate Court 
* * * than the probating and registration’ of the will. 

2. BonD.—An exceutor, acting under such a will under said act, exe- 
cuted a bond, conditioned as in ordinary cases of administration, 
In an action by heirs and distributees upon such bond : JZeld— 

1. The bond was executed without authority of law, and was 
purely voluntary. 

2. As a common-law bond, suit could not be maintained on it 
in the name of the distributees. 

3. LIABILITY OF EXECUTOR.—Such suit may have been prosecuted 
against the principal, dismissing as to the sureties on the bond. 


Ernor from Rusk. Tried below before the Ton. M. D. 
Ector. 

Woodford Wallace made a will 17th of March, 1858, in 
which, after providing for the payment of his debts and the 
support of his sister, he devised the remainder to his four 
children; the property to be kept together until they became 
of age. Two persons were named as executors. The will 
contained also the clause—“I wish my estate to be kept out 
of the Probate Court.” By a codicil, the executors were 
empowered to “buy and sell land.” 

The will was admitted to probate, and an inventory was 
returned. 
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Onc of the executors died, and the survivor, Bartley Wal- 
lace, with William Tays, R. I’, Parker, and W. A. Parker, 
sureties, executed a bond in the usual form of an executor, 
which was approved by the chief justice December 15, 1871. 
The bond was conditioned, that the said Bartley Wallace 
should “ woll and truly perform all the duties required of him 
under said appointment,” &e. 

June 20,1874, N. J. Pierce and her husband, and the other 
children of the testator, brought suit upon the bond, alleging 
the wrongful conversion of a large portion of the estate by 
the executor, and asking a recovery against him and the 
sureties on the bond. 

The sureties interposed a demurrer to the petition. Sev- 
eral amendments were filed, but not materially changing the 
nature of the action. The defendants made special defenses, 
but not being acted upon by the court, they are not further 
noticed, 

The court sustained the demurrer to the petition, and judg- 

er was rendered for defendants. 

The plaintifis prosecute by writ of error in this court. 


N. G. Bagley, for plaintifis in error, cited Paschal’s Dig., 
art. 1371; 3 Red. on Wills, 269; Warner v. Bailey, 7 Tex., 
517; Zacharie v. Bryan, 2 Tex., 274; Cooke v. Crawford, 1 
Tex., 11; Ioster v. Wells, 4 Tex., 104; Weathered v. Mays, 
4 Tex., 389; Ilatch v. Garza, 22 Tex., 177; Echols v. Dodd, 
20 Tex., 191; Wyche v. Clapp, 43 Tex., 549; City of Marshall 
v. Bailey, 27 Tex., 686; Evans v. Oakley, 2 Tex., 182; Ie- 
mick v. Luter, 32 Tex., 799; Trammel v. Philleo, 33 Tex., 
406; Irancis v. Northcote, 6 Tex., 185; Fisk v. Norvel, 9 
Tex., 13; Ponton v. Bellows, 22 Tex., 681. 


Drury Field, also for plaintiffs in error. 


W. W. Morris, for defendants in error, cited Francis », 
Northcote, 6 Tex., 185; Hogue v. Sims, 9 Tex., 546; Shaw »v. 
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Ellison, 24 Tex., 199; United States v. Tingey, 5 Pet., 129; 
City of Marshall v. Bailey, 27 Tex., 686. 


James H. Jones, also for defendants in error. 









Moore, AssocraTe Justice.—When the will of Woodford 
Wallace, plaintiffs’ ancestor, was made, and when the bond 
upon. which this suit is brought was executed, the one hun- 
dred and tenth section of the act of March 20, 1848, “to reg- 
ulate proceedings in the County Court pertaining to estates 
of deceased persons,” was still in foree. (Paschal’s Dig., p. 
335.) The language of the will is not in literal conformity 
with this section of the statute, but evidently it is the same 
in substanee and effect. No other inference can be drawn 
from the will, than that it was the intention of the testator that 
no other action should be had in the County Court in relation 
to the settlement of his estate, than the probate and registra- 
tion of his will, and the return of an inventory of the estate. 
Under this will, the jurisdiction of the County Court over 
the estate was limited to the completion of these special mat- 
ters, unless some of the heirs or persons entitled to the estate, 
(or some other person for them,) when required so to do by 
the court, on application of some one having a debt against 
it, should fail to execute to the chief justice of the county an 
obligation, with two or more good and sufficient sureties, 

















in an amount equal to the full value of the estate as shown 
by the inventory, binding themselves to pay all debts of the 
estate. 

The condition of the bond upon which this suit is brought, 
is that of an ordinary administrator’s bond. Evidently, it 
was not given for the payment of the debts of the estate, in 
obedience to an order of the court made on an application of 
a creditor. Nor is it shown that an application of any credi- 
tor of the estate, if there were any, had been made for such 
an order; which was essential, for the County Court to reac- 
quire jurisdiction over the estate. No doubt, if the heirs and 
those interested in the estate should fail to give the requisite 
26 
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bond, when ordered to do so by the court, settlement of the 
estate would have to ke completed in the court, just as if no 
such will had been made; and the provision in the will to 
the contrary would become entirely nugatory. (Shaw v. 
illison, 24 Tex., 199; Hogue v. Sims, 9 Tex., 546.) 

But if we could presume that the County Court had juris- 
diction of the estate when this bond was executed, before 
such an action as this could be maintained on the bond, the 
executor should have been called upon to account in the 
forum in which the settlement of the estate of the testator 
was being conducted. 

It is suggested, that although the bond on which this suit 
is brought may not be a good statutory bond, yet, as it was 
voluntarily given by defendants, suit may be maintained 
upon it as a common-law bond. No question, it has been 
often held, when a public officer or party, acting asa trustee, 
is required by law to give bond for the faithful discharge of 
his duties, and he voluntarily execytes a bond to this end, but 
with conditions not in strict conformity to the statute, such 
bond will be sustained and may be enforced as a common- 
law bond. (Goodrum v. Carroll, 2 Humph., 490; The Jus- 
tices, &e., v. Ennis, 5 Ga., 569.) And it may be, if a party 
acting in a capacity in which he is not required to give bond 
should nevertheless voluntarily give a bond to the parties 
in whose behalf he is acting, or even to some one for their 
benefit, for the faithful discharge of such business, an action 
on the bond might be maintained by the obligee. But a suf- 
ficient consideration is, undoubtedly, just as essential to sup- 
port such contracts as these, as any others. Certainly, a mere 
voluntary obligation to the chief justice of the County Court 
for the faithful performance of duties with which the chief 
justice has no official or other connection whatever, is lack- 
ing in this essential element of a valid contract. But if this 
bond could be upheld, a common-law bond suit could not be 
maintained upon it in the name of the plaintiffs, between 
whom and defendants there is no privity of contract. 
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The plaintiffs may of course bring an action against the 
executor, if he has been guilty of a breach of the trust com- 
mitted to him by the will. And had they seen fit to do so, 
they might have dismissed their petition as to the sureties on 
the bond, and proceed with their suit against the executor. 
But it was altogether optional with appellants to take this 
course, or let a final judgment go against them on the demur- 
rer. Having made their election, they must abide by and 
accept its results. 

There is no error in the judgment, and it is therefore 
affirmed. 

AFFIRMED. 





J. A. O’Neat v. H. C. Mannina. 


1. CONFLICTING PATENTS FOR SAME LAND.—Where both parties 
claim under patents regularly issued, and under locations and sur- 
veys legally made and returned to the land office, the initial propo- 
sition in the consideration of such case is to ascertain which claim 
first attached to the land. 

. ABANDONMENT OF PREEMPTION.—After a preémption claim has 
been perfected, by designation and survey, actual residence for the 
time prescribed by the statutes, return of field-notes, with affidavits 
as to residence and payment of the purchase-money for the land 
and patent, an abandonment of the place by the preémptor is not 
an abandonment of the claim. 

3. SAME.—Nor is the statement of the commissioner of the General 
Land Office, made to a subsequent locator, that such preémption 
was abandoned or forfeited, evidence of abandonment. 

4, BURDEN OF PROOF.—The only effect of plaintiff having patent of 
elder date, is to throw upon defendant the burden of proving that 
his title attached at an earlier date than that of plaintiff. Such 
proof being made, it then devolved on plaintiff to show an abandon- 
ment, so as to make the land vacant at the location of the junior 
title. 


to 


APppraAL from Van Zandt. Tried below before the Hon. M. 
H. Bonner. 


This was an action of trespass to try title in the ordinary 
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form, brought by H. C. Manning against John O’Neal, for 
160 acres of land in Van Zandt county, part of a large tract 
patented to the heirs of A. T. Mitchell. 

The defendant pleaded not guilty. A jury was waived 
and the cause submitted to the judge. There was no con- 
troversy as to the title claimed by each. The plaintiff ex- 
hibited a patent issued September 11, 1871, and transfers 
down to him. 

The defendant proved, that, in 1859 or 1860, one David 
Ferguson settled on the land in controversy, and made im- 
provements thereon, and resided on the land until the close 
of the war, and continued to live near the land up to the 
time of his death, in 1871 or 1872. 

The certified copies from the land office, and the deposi- 
tions of J. J. Gross, commissioner of the General Land Office, 
showed a designation made by David Ferguson, 8d of Decem- 
ber, 1860, by his own oath, supported by testimony of two 
other witnesses, under the act of February 1, 1860, which 
required the settler to pay fifty cents per acre for the land. 
The land was surveyed, according to the designation, April 
19,1861; field-notes were duly recorded, and, with the affida- 
vit of settlement, were transmitted to and filed in the General 
Land Office, May 11,1861. On the file, was an indorsement 
that eighty-two dollars had been deposited on account of the 
claim, by whom, or when, is not shown; that sum was the 
amount due for patent at the time the field-notes were re- 
turned to the office. 

On this claim a patent was issued February 23, 1874. 

It was also shown that the Mitchell survey was made March 
16, 1870, and the field-notes, with certificate, returned to the 
General Land Office, and there filed, April 30, 1870. 

The testimony showed that Ferguson, when he made the 
settlement, in 1859 or 1860, made some improvements on it, 
inclosed a small patch, and used it as a stock ranche. In the 
latter part of the war, Ferguson left the land, and it has not 
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been occupied since. In a few years all of the improvements 
disappeared, and the land returned to its wild condition, 

The plaintiff, in rebuttal, testified that he located the Mit- 
chell certificate, getting half for locating same and obtaining 
patent; that about March 1, 1870, he was informed by the 
commissioner of the General Land Office that the David 
Ferguson 160-acre preémption was forfeited, and that in 
locating lands adjoining it with a large certificate, that 160 
acres must be included, or a certificate for unlocated balance 
would not be issued by the office. This statement of the 
commissioner was made after an examination of the David 
Ferguson file in the office. No one was in possession of the 
land when Mitchell located it; it had the appearance of wild 
land. He had seen the Ferguson survey on the map, but 
had located it and bought (in his services, &c.) the land in 
good faith. A letter was read from O’Neal to plaintiff, pro- 
posing to buy the Ferguson land, dated subsequent to the 
Mitchell location. 

The court rendered judgment for plaintiff. Motion for 
new trial, for various grounds not discussed in the opinion, 
was made, and overruled; and O’Neal appealed. 


Kearbys ¢ Allen, for appellant, cited Kohlhass v. Linney, 
26 Tex., 333; Cravens v. Brooke, 17 Tex., 268; Jennings 
v. De Cordova, 20 Tex., 508; Parish v. Weatherford, 19 Tex., 
209. 


J. J. Hill, for appellee. 

I. “Where equity is equal, the law must prevail.” (1 
Perry on Trusts, secs. 218, 219, 239, 830; Hill on Trustees, 
510. 515; Wethered v. Boon, 17 Tex., 143.) 

II. Notice. (Hill on Trustees, 510, 515; Wethered ». 
Boon, 17 Tex., 149, and authorities in this case cited.) 

Ill. Abandonment. (8 Wash. on Real Prop., 61, 3d ed.; 
Pickett v. Dowdall, 2 Wash., 107; Dikes v. Miller, 24 Tex., 
424.) 
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Roserts, Curer Justice.—Both parties claim under pat- 
ents: the plaintiff, under one issued in 1871, upon a certifi- 
cate of headright located upon the land in 1870; and the 
defendant, under a preémption claim, proved up, designated, 
and surveyed in 1860 and 1861, and patented in 1874. Each 
party established a good title, abstractly considered, and each, 
in the absence of the other, would have shown, by the evi- 
dence, a title to the land in controversy sufficient to have 
ejected trespassers. 

The case being submitted to the judge, judgment was ren- 
dered for the plaintiff, upon the ground, as it would seem 
from the reasons therein given, that the plaintiff, having the 
older title by patent, and an equal or greater equity, had the 
better right to the land. 

Under the evidence in the case, we cannot regard this as 
presenting the true ground upon which the rights of the par- 
ties must be settled. The Ferguson preémption was the first 
claim attaching to the land. That is the initial proposition 
in the consideration of the case. Proceeding from that, the 
questions are, first,—Was that a valid claim, so perfected by 
affidavits, proof, designation, survey, and occupancy, as to 
have constituted a valid appropriation of the land, it being 
public land of the State, subject to such appropriation? and 
secondly,~Has such claim, so perfected at one time, been 
abandoned or forfeited, so as to have become public land 
again, and liable to location in 1870, when the plaintiff loca- 
ted the headright certificate upon it? 

The first question may be answered in the affirmative upon 
all the points named as necessary, the evidence thereon being 
entirely sufficient. 

Upon the second question, the evidence relied on to show 
an abandonment of the claim, was that Ferguson, the pre- 
emptor, had left the place, and the improvements had disap- 
peared, before 1870, when the plaintiff located the certificate 
upon the land, and that the plaintiff was told by the commis- 
sioner of the General Land Office that the Ferguson claim 
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was abandoned. Abandoning the place after the claim had 
attached by a substantial compliance with the law, was not 
an abandonment of the claim; nor, indeed, was it any evi- 
dence of it in this case. 

The representation of the commissioner of the General 
Land Office to plaintiff, that the claim had been abandoned 
or forfeited, did not make it so, any more than the mere talk 
of any other officer with whom a land-locator might converse, 
in seeking to find vacant land. 

The two patents for the same land being issued, was most 
likely a mistake at the General Land Office, arising out of 
not knowing that both surveys covered the same land, when 
the first patent was issued. But whether it was or not, the 
only advantage in the trial of this case which the plaintiff 
derives from having obtained the first patent, is that it estab- 
lishes his title, prima facie, in the first instance, and throws 
the burden of proof upon the defendant of establishing, by 
evidence, that Ferguson, under whom he derives title, made 
a legal appropriation of the land, previous to the location of 
the plaintiffs certificate. That once shown, it will be pre- 
sumed to have continued to exist until the patent to Fergu- 
son’s heirs ‘was issued, confirming it; and it will change the 
burden of proof on the plaintiff to show that the right under 
the Ferguson claim that once existed has been lost, so as that 
the land was vacant in 1870 when he located his certificate 
upon it, which his evidence fails to do, as it is presented in 
the record. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 
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Peterson & Fowxer v. Wm. Lowry. 


1, INSTRUMENT RELATING TO LANDS.—A written acknowledgment by 
the grantee of a land certificate already located, that he had pre- 
viously sold and conveyed it, is an instrument relating to lands, 
and, as such, proper to be recorded. When duly recorded, it is 
notice to subsequent purchasers from the maker of such instru- 
ment. 


2. PROBATE SALE.—Where there is an order of sale, sale, report, and 


confirmation, and evidence that the purchase-money was paid, 
irregularities in the proceedings taken in making a probate sale 
will not affect the validity of such sale. 


3. VENDEE.—A second purchaser cannot defeat an older transfer from 








his vendor by showing that the first purchaser of the land certifi- 
cate had not paid the purchase-money, when it also appeared that 
said vendor had established such debt as a claim against the estate 
of the said deceased purchaser. 


4. NOTARY PUBLIC ACTING OUT OF HIS COUNTY.—It seems that a 







record would not be rendered invalid as notice, by showing that 
the deed was acknowledged before a notary public outside of his 
county. 


5. CERTIFICATE OF PROOF OF DEED.—‘ Nor are we prepared to hold, 







that a certificate regular upon its face, upon which an instrument has 
been recorded, can be set aside as a nullity by extraneous facts, so 
as to prevent the record of the instrumeut from being notice to sub- 
sequent purchasers.”’ 


6. EVIDENCE.—A witness called to identify a transfer in which an 







error occurs, as relating to a certificate located and surveyed by 
such witness, may speak of such transfers; and the testimony is 
not secondary, the instruments themselves being in evidence. 


APPEAL from Hunt. Tried below before the Hon. Green 


J. Clark. 








The case is sufficiently stated in the opinion. 
Bennett, Ballinger § Bennett, for appellant. 


W. C. Clark, for appellee, cited Hawley v. Bullock, 29 
Tex., 222; Martel v. Somers, 26 Tex., 560; Wilson v. Wil- 
liams, 25 Tex., 66; Love v. Berry, 22 Tex., 378; Johnson v. 
Newman, 43 Tex., 628. 
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Roserts, Cuter Justice.—tThis is an action of trespass to 
try the title to 153 acres of land, part of the headright of M. 
II. Ragsdale, brought by appellants against appellee, who was 
admitted to have been in possession of the land when the 
suit was instituted, on the 28th of January, 1874. 

Both parties claim title to the land under said Ragsdale, 
to whom a patent was issued for the land in 1860. 

The title of the plaintiffs, as shown by the evidence, was a 
bond for title from said Ragsdale to J. L. Fowler, for 600 
acres, including the land in controversy, for $600, on the 
29th of November, 1867, and a deed from Ragsdale to J. L. 
Fowler and R. Peterson, the plaintiiis below, for the same 
land, (600 acres,) acknowledging the same consideration, 
($600,) which deed was recorded in Hunt county on January 
30, 1871, having been filed for record on the 8th of October, 
1870. It was proved, by the depositions of said Ragsdale, 
that the said $600 was paid to him for the land by J. H. 
Fowler, (at what time is not stated,):and at his request he 
made said deed to said plaintiffs. 

The title of the defendant below, Wm. Lowry, consisted of 
field-notes and survey of 2,618 acres of land, by virtue of the 
league and labor certificate of said Ragsdale, made on the 
24th of April, 1844, (as therein recited,) for J. H. Johnson, 
and of a corrected resurvey of same land under the headright 
made on the 25th of August, 1860, for (as therein recited) 
M. H. Ragsdale, and a transfer of that amount of said cer- 
tificate by said Ragsdale to J. H. Johnson, on the 10th of 
July, 1844, which was after the location and survey of the 
land; and it was proved by McClure that he surveyed it for 
Johnson, who had possession of the certificate before the lo- 
cation and survey was made. This transfer was recorded in 
Tunt county on the 8th day of March, 1875; and an instre- 
ment in writing, signed by M. H. Ragsdale, as follows, to 
wit: 

“This is to certify that heretofore I transferred to James 
H. Johnson, of Red River county, for a valuable considera- 
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tion, the balance of my league and labor headright certificate 
No. 453, first class, issued by the board of land commission- 


ers for Red River county on the 5th day of March, 1838 


< 
Ye 


This balance is what is left after deducting the survey made 
on said certificate by G. W. Still; and this is given to enable 
said Johnson to obtain the patent for the part transferred to 


him. 


«Witness my hand, and scroll for seal, this 9th day of 


December, A. D. 1856. 


“M. H. Racspare.” [1.8.] 


Upon this instrument, there was indorsed an acknowledg- 
ment by said Ragsdale before W. 8. McClure, notary public 
of Fannin county, in the State of Texas, and a memorandum 


as follows: “Filed for record July 20, A. D. 1868, at 


9» 
0 


o’clock Pp. M., and recorded July 21, A. D. 1868, in record- 


book K, pages 39 and 40.” 
To which is attached a certificate, as follows: 
“Tne State or Texas, 
“ Hunt County. 


“T, N. McDougald, clerk of the District Court in and for 
said county, do hereby certify that the above and foregoing 


is a true and correct copy of a transfer, as appears of record 


in book K, pages ¢ 


9 and 40, Hunt county records of deeds, 


said transfer purporting to have been made by M. I. Rags- 
dale to James H. Johnson on the 9th day of December, A. 


D. 1856. 


To certify which, I hereto set my name and affix 


my seal of office, at Greenville, this the 17th day of February, 


A. D. 1874. 
[SEAL. ] 


“N. McDovucGa.p, 
“ Olerk District Court, Hunt county.” 


This instrument, with the accompanying evidence of its 
being a recorded instrument, is here copied, because it is the 
first instrument in writing, signed by M. H. Ragsdale, con- 
cerning the land in controversy, that was recorded in Hunt 
county. It, with its authentication and evidence of record- 


ing, was admitted in evidence, by agreement, without objec- 
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tion. In addition to this, the defendant’s title consisted of 
an order of sale, a confirmation of sale, and a deed of the 
administrator of J. H. Johnson’s estate, administered in Red 
River county, for the land in controversy, with proof of pay- 
ment of the purchase-money by Anderson the purchaser at 
said sale, his deed therefor being recorded in 1861. Ander- 
son and Moore conveyed it to the defendant Lowry, by deed 
executed and recorded in 1861. 

Under this state of facts, when the plaintiffs obtained the 
deed from M. H. Ragsdale, and had it filed for record, in 
1870, they were chargeable with notice that Ragsdale had 
already parted with his title to the certificate located upon 
this land by the instrument in writing, acknowledging it to 
have been transferred, shown to have been recorded in Hunt 
county (where the land had been located long before its 
execution) in 1868. They could not, therefore, claim to be 
purchasers for value, without notice of a prior right, which 
had been vested in the defendant by deeds also recorded 
previously. Though the deed of defendant, duly recorded 
in 1861, might not have been sufficient to put them upon 
notice, under the ruling of this court in Watson v. Chalk, 11 
Tex., 93, still the instrument signed by Ragsdale in 1856 
was an acknowledgment in writing of a transfer of the cer- 
tificate then located on the land, and was in legal effect a 
written contract in relation to land, permitted under the 
statute to be recorded in the county in which the land was 
situated. (Paschal’s Dig., 4989.) This was evidently the 
controlling point in the case, and to avert the force of it, the 
plaintiffs presented objections, both to the title of defendant 
and to the notice. 

One is, that the administrator’s sale was invalid. There 
were certainly great irregularities in the record of the pro- 
ceedings relating to the sale by the administrator; vut they 
were irregularities, and not such defects as would render it 
a nullity, available collaterally. 

Another is, that neither Johnson nor his administrator had 
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ever paid Ragsdale the purchase-money for the certificate. 
It is not shown why this would authorize Ragsdale to sell the 
land again to get his pay, he holding a note, which he says 
was given for the purchase in 1844, that has been allowed as 
a valid claim against the estate. 

Auother is, that the officer who took the acknowledgment 
of Ragsdale to the instrument of 1856, was in a county, when 
he acted in taking it, for which he was not a notary publie, 
and, therefore, his authentication is a nullity. If this can be 
deduced from the evidence at all, it is not definitely present- 
ed, and it is evident that no such question was raised on the 
trial. Nor are we prepared to hold, that a certificate regu- 
lar upon its face, upon which an instrument was recorded, 
could be set aside as a nullity by extraneous facts, so as to 
prevent the record of the instrument from being notice to 
subsequent purchasers. No authority has been cited or found 
to that effect. 

It was objected, also, that the charge of the court was erro- 
neous and misled the jury. 

Upon the main issue in the case, the charge of the court 
gave to the jury the proper instructions. No charge was 
asked by the plaintiffs. There is much in it unnecessary, 
though we fail to perceive anything in it that could have 
misled the jury from the true point of consideration. In- 
deed, there was very little for the jury to decide, if the court 
had given a construction directly upon the written instru- 
ments that were in evidence, upon which the rights of the 
parties depended. 

The exceptions to the evidence of McClure, in making ex- 
planations concerning the survey made by him in 1844, and 
the contract drawn up by him in 1856, are not tenable. , The 
object of his evidence, in the particular objected to, was to 
identify the instrument made in 1856 as relating to the cer- 
tificate bought by Johnson from Ragsdale in 1844, upon 
which he had made the survey in 1844 as deputy surveyor ; 
and that was certainly permissible. 
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6. 


7. JURISDICTION—DISTRICT CoURT.—An ex-parte proceeding in the 





We find no material error, for which it should be reversed, 


and the judgment is affirmed. 


AFFIRMED. 





Ex Parte T. J. Townes ET AL. 


. CONTESTED ELECTION.—The rule upon which a contest should be 


determined before the court, as contemplated by the act of 1875, (2d 
Sess., 14th Leg., 89,) was, that it should ascertain the number of 
legal votes cast by those entitled to vote at the election, without ref- 
erence to the mere irregularities of the returns of election, or other 
such matters. 


. MANDAMUS—COUNTY-SEAT.—It was uniformly held, before the pas- 


sage of the act of 1875, relating to a change of county-seats, that 
the writ of thandamus would not be issued by the District Court to 
correct the illegal proceedings of the officers or tribunal to whom 
the Legislature had intrusted the power and duty of carrying into 
effect the law for the change of a county-seat. 


3. CONSTRUCTION OF STATUTES.—If the purpose of the statute be to 


accomplish a single object only, and some of its provisions are void, 
the whole must fail, unless there be sufficient remaining to effect 
the object without the invalid portion. 

JURISDICTION—CONSTITUTIONAL LAW.—The Constitution of 1876 
does not confer on the District Courts the power to entertain 
appeals from any other court than the County Court in cases of 
administration and guardianship; (art. 5, see. 8;) nor does the pres- 
ent Constitution, as did that of 1869, give to the District Court ‘ta 
general superintendence and control over inferior tribunals,’’? which 
might have been exercised, by legislative direction, by some writ 
issued from the District Court. 

. JURISDICTION—APPEAL.—It is not competent for the District Court, 
under its present organization, to entertain an appeal by force of, 
and in the manner prescribed by, the act of 1875, relating to the 
removal of county-seats. 

COUNTY-SEATS.—The law governing elections for the removal of a 
county-seat, makes them depend on the votes of the legal voters of 
the county, and this without regard to the voter’s property inter- 
ests, or how they might be affected by a change of location. The 
statute recognizes no property interest of the citizen or voter in its 
locality. 
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District Court, by a voter who invokes its jurisdiction, to review the 
proceedings of the Commissioner’s Court in passing upon a con- 
tested elected for the location of the county-seat of his county, is 
wanting in all the attributes of a case or suit cognizable in the Dis- 
trict Court. Such a proceeding has neither subject-matter nor par- 
ties conformable to its jurisdiction. 

8. CASES DISTINGUISHED.—Bradley v. McCrabb, Dallam, 506; Banton 
v. Wilson, 4 Tex., 405; Lindsey v. Luckett, 20 Tex., 516; McKinney 
v. O'Conner, 26 Tex., 22; Wright v. Fawcett, 42 Tex., 203; Rog- 
ers v. Johns, 42 Tex., 339, distinguished from this case. 

9. CONSTITUTIONAL LAW.—It was the object of the framers of the Con- 
stitution to mark out a complete judicial system, defining generally 
the province of each of the courts, by reference to the objects con- 
fided to the action of each, and the relation of each to the others. 
Such a system cannot be changed by action of the legislative depart- 
ment, except when the power to make the change is conferred by 
the Constitution itself. 

10. JURISDICTION—REMOVAL OF COUNTY-SEATS.—Under the act of 
1875, providing for elections to fix the locality of a county-seat, 
there was no legally-recognized means by which the county judge 
could ascertain whether a majority of the legal voters of the county 
had applied to him by petition to order an election to determine a 
county-seat. The ascertainment of that fact was a condition prece- 
dent on which the legality of the action of county judge in ordering 
an election must depend. 

11. CONTESTED ELECTIONS—APPEAL.—That portion of the act of 1873 
relating to a change of county-seats, which gives an appeal to the 
District Court, is clearly repugnant to the Constitution; and what 
remains of tlie act is incomplete, and not capable of being executed 
in accordance with the apparent legislative intention. 


Aprrat from Van Zandt county. Tried below before the 
Hon. M. H. Bonner. 

On the 16th of May, 1877, an election was held in Van 
Zandt county, by order of the county judge of that county, 
on the petition of a number of voters, to locate the county- 
seat. Canton, then the county-seat, and within five miles of 
the geographical center of the county, and Wills Point, a 
town in said county, more than five miles from the geograph- 
ical center of the cdunty, were voted for. 

The county judge having refused to receive and estimate 
the vote of Canton and another precinct, and estimating the 
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whole vote cast at Wills Point and the other precincts, de- 
clared and certified that Wills Point had received 652 votes 
and Canton 310, and that Wills Point, having received two- 
thirds of the whole, was elected. 

Within twenty days after said election, T. J. Towles and 
other voters of said county, acting under section 4 of act of 
13th of March, 1875, attempted to contest said election, by 
filing their protest against the same with the clerk of the 
County Court. 

This contest came on to be heard by the County Court 
on the 20th of June following, and was determined by the 
County Commissioner’s Court adversely to said contestants. 
Whereupon one of the contestants, claiming to be a legal 
voter of said county, gave notice of appeal to the District 
Court of said county, and gave bond, which was approved 
June 20, 1877, by the county clerk of said county. A tran- 
script of said appeal was filed in the District Court. 

The preceding action was had in the County Commission- 
er’s Court. No action was had in the County Court, and to 
meet that phase of the case, under section 4, page 89, of the 
aboverecited act, the contestants, within five davs after the 
expiration of thirty days given the County Court to try said 
protest, filed in the District Court a certified copy of said 
protest and original proceedings, invoking the original juris- 
diction of said court. By the above-recited act, as will be 
seen, it is provided, that “until final adjudication of contest 
under this act, the county-seat shall remain at the place 
antecedently fixed by law.” 

The county officers, however, at once removed the county 
records and their offices to Wills Point, which place alone 
was afterwards recognized as the county-seat of said county. 

Under this state of facts, T. J. Towles, and other voters of 
said county, applied to the Hon. M. H. Bonner, judge of the 
District Court of said county, in vacation, for a peremptory 
writ of mandamus, to compel the clerks of the District and 
County Courts of said county to return the records and 


















































416 Ex Parte Tow tes. [Tyler Term, 





Statement of the case. 





keep their offices at Canton during the pendency of said 
proceedings. 

This application was refused by the district judge. At the 
time for holding the District Court of Van Zandt county, it 
was opened by the judge at Wills Point; an order was en- 
tered consolidating the three proceedings, and the consoli- 
dated case was dismissed by the court for the want of juris- 
diction. 

From this judgment of the court this appeal was taken. 

On the 18th of January, 1874, the Legislature of Texas, by 
a joint resolution, ratified the following amendment to the 
Constitution, which had received a majority vote of the peo- 
ple, viz.: “Section 40. (art. 12.) The Legislature shall not 
pass local or special laws in any of the following enumerated 
cases, that is to say, for locating or changing county-seats; 
regulating county or town affairs; regulating the practice in 
courts of justice; regulating the duties and jurisdiction of 
justices of the peace and constables; providing for changes 
of venue in criminal and civil cases; incorporating cities or 
towns, or changing or amending the -charter of any city or 
village; providing for the management of common schools ; 
regulating the rate of interest of money; remitting fines, for- 
feitures, or penalties; changing the law of descent. In all 
other cases where a general law can be made applicable, no 
special law shall be enacted; or in any case where a general 
law can be made applicable, no special law shall be enacted. 
The Legislature shall pass general laws providing for the 
eases before enumerated in this section, and for all other 
cases Which in its judgment may be provided for by general 
laws,” 

After and in pursuance of the foregoing amendment, the 
Legislature, on May 1, 1874, passed an act’ providing for 
the removal of county-seats.” The first section of that act 
is as follows, viz.: 

“Section 1. When a majority of the registered voters of 
any county shall petition the presiding justice of said county 
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for the removal of the county-seat of said county, it shall be 
the duty of such presiding justice to order an election for 
that purpose, giving due notice thereof as in other elections, 
which election shall be held at the same places and in the 
same manner as other elections for State and county officers, 
and the result of said election shall fix and establish the 
county-seat of said county.” 

Section 3 of said act provides that the presiding justice of 
the county shall, on the tenth day after the time of holding 
such an election, open the returns of the vote and estimate the 
result, and shall make and issue his certificate, which shall 
state the aggregate number of votes polled for each place 
voted for, and what point or place, if any, received the num- 
ber of votes required under the law to change the county- 
seat, which certificate shall be prima-facie evidence of the 
truth of the matters therein contained, and no other election 
shall be held for the period of five years, having for its object 
a change of the county-seat. 

Section 4 of said act is as follows, viz.: “Any legal voter 
of the county may contest the result of said election, by filing, 
within twenty days after the result of said election for county- 
seat has been declared, his written protest against said result 
as declared, with the clerk of the County Court, which pro- 
test shall contain the grounds on which said voter intends to 
contest said election. After the filing of said written protest, 
the County Court of the county shall, within thirty days, pro- 
ceed to try said contest, and shall determine the same upon 
the law and the facts; and for the purposes of said trial, the 
County Court shall have full authority and power to compel 
the attendance of witnesses, and the production of all papers 
and documents necessary for the proper determination of 
such contest according to the law and the facts. After the 
determination of said contest by said County Court, any legal 
voter of the county, who may feel himself aggrieved by the 
decision of said County Court, may appeal said matter to the 
District Court of the county, by filing a bond conditioned 
27 
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for he payment of all costs, which bond shall be payable to 
the presiding justice of the county, which said bond shall be 
approved by the county clerk; or if the County Court shall 
fail or refuse, from any cause, within the thirty days aforesaid, 
to try and decide said contest, the party filing said protest shall 
have the right to be heard in the District Court of the county, 
by filing in said court, within five days after the expiration 
of the thirty days, a certified copy of his protest; and in such 
case the District Court shall exercise original jurisdiction to 
hear and determine said contest on the law and the facts. 
In all cases of appeal to the District Court from the de- 
cision of the County Court, or in case the District Court ob- 
tains original jurisdiction under this act, such contest shall 
have precedence on the docket,” &c. “In case of appeal to 
the District Court, the case shall be tried de novo. Appeal 
from the decision or judgment of the District Court under 
this act shall be to the Supreme Court, under the regulations 
now required by law, so far as not inconsistent with this act; 
and so soon as said appeal is perfected to the Supreme Court, 
said court shall at once proceed to determine said appeal,” 
&e. 

Section 56 of article 3 of the Constitution of 1876 pro- 
vides: “The Legislature shall not, except as otherwise pro- 
vided in this Constitution, pass any local or special laws au- 
thorizing, * * * locating, or changing county-seats.” 

Section 2 of article 9 of the Constitution of 1876 provides: 
“The Legislature shall pass laws regulating the manner of 
removing county-seats, but no county-seat situated within 
five miles of the geographical center of the county shall be 
removed, except by a vote of two-thirds of all the electors 
voting on the subject. A majority of such electors, how- 
ever, voting at such election, may remove a county-seat from 
a point more than five miles from the geographical center 
of the county, to a point within five miles of such center; in 
either case, the center to be determined by,a certificate from 
the commissioner of the General Land Office.” 
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Jones & Henry, for relators. 

1. If the fourth section of the act of 13th of March, 1875, 
(Gen. Laws, 14th Leg., 87,) is in force, the District Court 
erred in dismissing this case for want of jurisdiction of the 
appeal, provided “County Court,” in the act, can be read 
«“ County Commissioner’s Court” under the Constitution. 

2. If by “ County Court” in said act is to be understood 
“County Court” as defined by section 15 of article 5 of the 
Constit*tion, then, no action having been taken in said court 
on the protest, the original jurisdiction of the District Court 
was invoked under the provisions of said fourth section of 
act of 13th of March, 1875, and section 8 of article 5 of the 
Constitution, by the filing of a certified copy of said protest 
in said court. 

3. If the fourth section of the act of 13th of March, 1875, 
is unconstitutional, every provision of said act must be held 
unconstitutional. (Cooley’s Const. Lim., 176, 177, 178; 
teed v. Omnibus Railroad Co., 33 Cal., 212; People v. Ma- 
haney, 13 Mich., 481; Commonwealth v. Hitehings, 5 Gray, 
482; Slauson v. City of Racine, 13 Wis., 398; Warren v. 
Mayor, &c., 2 Gray, (Mass.,) 84; Commonwealth v. Clapp, 5 
Gray, 97; Commonwealth v. Pomeroy, 5 Gray, 486, note.) 

If the act of March, 1875, is tested by the present Consti- 
tution,—that is, as it would be if passed since its adoption,— 
we believe every section would be found in conflict with it 
to such an extent as to make the act void. 

Tf the act of 13th of March, 1875, is unconstitutional, it 
follows that there is no law in foree which, on election, can 
be held to change a county-seat. The removal of the records 
from courts is without authority; and a peremptory manda- 
mus for their return should have been awarded by the judge 
of the District Court. 


J. J. Hill, contra.—Counties and county-seats. (2 Kent’s 
Comm., 275; Cooley’s Const. Lim., 240; 1 Dillon on Mun. 
Corp., secs. 9,10; Dartmouth College v. Woodward, 4 Wheat., 
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681; The People v. Morris, 13 Wend., 325; Bass v. Font- 
leroy, 11 Tex., 702; Worsham v. Richards, 46 Tex., 445; 
Walker v. Tarrant County, 20 Tex., 16; Alley v. Denson, 8 
Tex., 300.) 

The statutes. (Paschal’s Dig., 1067; Const. 1875, art. 3, 
sec. 56; Fowler v. Brown, 5 Tex., 407; Gen. Laws, 1873, p. 
194; Gen. Laws, 1874, p. 234; Gen. Laws, 1875, p. 87; 
Const. 1869, Gen. Prov., sec. 17; Const. 1876, Gen. Prov., sec. 
24; Cooley’s Const. Lim., 141.) 

Was there any law? (Const. 1875, art. 9, sec. 2; Bill of 


Rights, secs. 12, 23; art. 3, secs. 8,45; art. 4, sec. 25; art. 
10, sec. 2; Gen. Prov., art. 16, secs. 2, 13, 15, 37; Cooley’s 
Const. Lim., 60; Const. 1876, Gen. Prov., sec. 48.) 

County organization. (Cooley’s Const. Lim., 189, and 
notes; Const. 1836, art. 4, sec. 10; Hart. Dig., sec. 248; 
Hart. Dig., sec. 230; Dangerfield v. Secretary of State, Dal- 
lam, 358; Hart. Dig., 280; Hart. Dig., 285; Paschal’s Dig., 
1225, 1237; Const. 1866, art. 4, sec. 17; Paschal’s Dig., p. 
937; Const. 1869, art. 4, sec. 20; Gen. Laws, 1866, pp. 20, 
41, 66, 74, 92, 170, 195, 219; 2 Paschal’s Dig., 6112; Const. 
1875, art. 5, sec. 18; Gen. Laws, 1876, p. 51, sec. 4, clause 
11; Gen. Laws, 1876, p. 51, sec. 15.) 

Only part in foree. (Cooley’s Const. Lim., pp. 177, 178.) 

The result. (Walker v. Tarrant County, 20 Tex., 16; Al- 
ley v. Denson, 8 Tex., 391; Arberry v. Beavers, 6 Tex., 457; 
Worsham v. Richards, 46 Tex., 445.) 

The contest. (Const. 1875, art. 5, sec. 18; Gen. Laws, 
1876, sec. 4, clause 11, sec. 15.) 

Jurisdiction of District Court. (Const. 1876, art. 11, sec. 8; 
Baker v. Chisholm, 3 Tex., 157; Field v. Anderson, 1 Tex., 
37; Titus v. Latimer, 5 Tex., 433; Horan v. Wahrenberger, 
9 Tex., 313; Thomas v. The State, 9 Tex., 324; Tadlock ». 
Tex. M. Com., 21 Tex., 166; Cowen v. Nixon, 28 Tex., 230; 
Banton v. Wilson, 4 Tex., 405; Lindsey v. Luckett, 20 Tex., 
516; Wright v. Fawcett, 42 Tex., 206; Rogers v. Johns, 42 


Tex., 340; O’Docherty v. Archer, 9 Tex., 295.) 
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Mandamus. (1 Cranch,171; 5 Pet.,192; 12 Pet.,620; 3 
Pet., 202; 7 Pet., 573; 14 Pet., 518, 621.) 

The court a quo. (Baker v. Chisholm, 3 Tex., 157; Aula- 
vier v. The Governor, 1 Tex., 653.) 


Roserts, Cuter Justice.—The attempt to give the District 
Court original jurisdiction under the fourth section of the act 
of 1875, relating to the removal of county-seats, (2d Sess. 
14th Leg., 89,) on the ground that the County Court had not 
acted upon the contest, is shown not to have been effective, 
by the record brought into this court, exhibiting the proceed- 
ings of a regular contest before the Commissioner’s Court, and 
their decision thereon. We think the Commissioner’s Court 
is the court indicated in said act for the trial of the contest of 
said election. The County Court as now organized, with a 
county judge for the trial of causes, was not in existence 
when the said law was enacted; but a court similar in its or- 
ganization and in its general powers to the present Commis- 
sioner’s Court was thén in existence, that is referred to in 
said act as “the County Court.” 

The rule upon which a contest of an election should be de- 
termined before the court, as contemplated by said statute, 
was that it should ascertain the number of legal votes cast 
by those entitled to vote at said election, without reference 
to the mere irregularities of the returns of election, or other 
such matters. (McKinney v. O’Conner, 26 Tex., 11; The 
People v. Cook, 14 Barb., (N. Y.,) 259.) 

Instead of following this rule, it is to be inferred, from the 
record, that said court, in acting on the contest, adhered more 
strictly to the formalities of holding the election, and threw 
vut more votes than did the county judge. Still, the record 
recites that they rendered their decision upon a consideration 
of the law and facts of the case; and that, under the terms of 
the statute, defeated the original jurisdiction of the District 
Court. 

The District Court did not err in dismissing the proceeding 
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by writ of mandamus, applied for at the instance of the con- 
testing voters, unless it can be held that they were entitled to 
an appeal to the District Court, and had done everything 
necessary to secure it, and that such writ was necessary to 
enforce the jurisdiction ef the District Court, that had at- 
tached by said appeal. (Const. 1876, art. 5, sec. 8.) The 
Constitution gives the District Court no general supervising 
control, by writ or otherwise, over the proceedings of the 
Commissioner’s Court, or any other such courts or inferior 
tribunals. (Id.) 

It had been often and uniformly held by the Supreme 
Court, before the passage of this law of 1875, relating to a 
change of county-seats, that the writ of mandamus would not 
be issued by the District Court to correct the illegal proceed- 
ings of the officer or tribunal to whom the Legislature had 
intrusted the power and duty of carrying into effect the law 
for the change of a county-seat. (Arberry v. Beavers, 6 Tex., 
457; Walker v. Tarrant County, 20 Tex., 20; Alley v. Den- 
son, 8 Tex., 297; Worsham v. Richards, 46 Tex., 441.) 

These decisions proceed upon two grounds: First. That 
the authority conferred upon the officer or tribunal by the 
previous laws, passed for the change of a county-seat by an 
election, was in the nature of a political trust, a deputation 
of authority from the Legislature to ascertain the wishes of 
the qualified voters of the county, and thereby fix the local- 
ity of the county-seat, which the Legislature might itself have 
formerly done, by petition or otherwise, at discretion; and 
that the determination of such officers or tribunals upon the 
matters thus intrusted to them was not subject to revision 
and correction by the District Court. In the case of Wor- 
sham v. Richards, above cited, it was held, that the provision 
of the constitutional amendments of 1874 did not change 
the rule on this subject. (Arberry v. Beavers, 6 Tex., 469.) 
Second. That no citizen or voter in the county had any such 
legal right or interest in the location of the county-seat, 
recognized by law, as would entitle him to apply to the Dis- 
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trict Court for redress, by a suit, or by any writ or other pro- 
cess. (Walker v. Tarrant County, 20 Tex., 20.) 

If, then, this law of 1875, (2d Sess. 14th Leg., 87,) by giving 
a right to a voter to contest the election before the County 
Court, and when dissatisfied with its decision to take an ap- 
peal to the District Court for a trial de novo therein, has not 
given authority for changing the previous decisions, then the 
judgment of the court below in this case must be affirmed. 
This law, although passed before the adoption of the present 
Constitution, is retained in full force by a special provision, 
unless it is found to be “repugnant” to the Constitution. 
(Const., art. 16, sec. 48.) The Constitution itself provides 
that “the Legislature shall pass laws regulating the manner 
of removing county-seats,” and prohibits that from being 
done by a special law. (Const., art. 9, sec. 2; art. 3, sec. 56.) 

If this law is in harmony with the provisions of the Con- 
stitution, and such a law as the Legislature might have 
passed after these provisions, it must be held to be in force, 
and the District Court should have entertained the appeal 
from the Commissioner’s Court. All of the proceedings in 
this case have occurred since the adoption of the Constitu- 
tion of 1876. 

It was the obvious intention of the Legislature, in the 
passage of this law, to make the change of a county-seat 
to depend, at the instance of any voter of the county who 
might take the proper steps, upon the judicial determination 
of the District Court, by a trial of the matters involved in 
the election de novo, the same.as though it had never been 
tried in any other tribunal, and also to give the right of 
appeal to said voter, if he failed, to the Supreme Court. It 
is provided, that “any legal voter of the county who may 
fee] himself aggrieved by the decision of said County Court 
may appeal said matter to the District Court of the county, 
by filing a bond,” &. No mode is prescribed for removing 
it into the District Court. It is called an appeal, but it is 
not an appeal to have errors of law or fact corrected, like an 
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ordinary appeal from the District to the Supreme Court; 
but, in substance, it is the same as an original trial of the 
contest in another tribunal. 

It is also provided, that if the Commissioner’s Court fails 
to act for thirty days, the contest may be carried at once and 
directly into the District Court, by the voter filing therein 
“a certified copy of his protest; and in such case the Dis- 
trict Court shall exercise original jurisdiction to hear and 
determine said contest on the law and the facts.” It makes 
no provision for notice to any person, or to any officer or 
tribunal, to act as an opposing party to this contest. It 
requires the voter to pay the cost, and to give bond to the 
district clerk upon his taking an appeal to the Supreme 
Court, which he is authorized to do. An appeal is given to 
no other party. And it further provides, that “ until final 
adjudication of contest under this act, the county-seat shall 
remain at the place antecedently fixed by law.” 

These provisions show that the certificate of the county 
judge upon counting the vote, and the determination of the 
Commissioner’s Court upon the contest, were parts of the pro- 
ceedings contemplated. Still, they were comparatively minor 
parts in determining the result of the vote, and that if any 
legal voter desired it, and gave the required bonds for cost, 
the matter should still not be settled, until the judgments of 
the District and Supreme Courts were taken upon it; and 
until such judgment was obtained, the county-seat should 
remain unchanged. Or, in other words, if any legal voter 
objected to the change, and took the proper steps to secure 
it, there must be judgments of these courts rendered before 
any legal change could take place. 

This law, therefore, we conclude, must stand as an entirety 
in its principal and leading features, or fail to be the means 
of changing the county-seat at all. If any legal voter who 
may feel himself aggrieved by the result as determined by 
the county judge or by the Commissioner’s Court, is prevented 
by the Constitution, as it now exists, from obtaining the judg- 
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ment of the District and Supreme Courts upon the contest 
he has instituted, then the principal means evidently most 
relied on by the Legislature to have this matter settled cor- 
rectly have failed to be effective as evidently designed. 
This will be made more obvious hereafter. 

The laws previously passed, of which there had been sev- 
eral, intrusted the determination of this matter to the county 
iudge, or chief justice; or to the County Court, composed of 
tre judge and commissioners. (Act of 1838, Paschal’s Dig., 
art. 1067; act of 1873, 13th Leg., p. 194; act of Ist Sess. of 
14th Leg., 187.) From the first law, in 1838, up to the time 
this law was passed, it had been executed in a manner to 
produce dissatisfaction amongst the citizens where it was at- 
tempted to be carried out. Although there was no law 
passed, or decision of our courts, that recognized that a citi- 
zen had any legal right or interest involved in the question 
of the locality of the county-seat, in point of fact, citizens 
who lived at the county-seat of a county, and who settled 
there because it was a county-seat, and made valuable im- 
provements, were largely interested, in money values, in the 
locality of the county-seat. When the Legislature made a 
change, by these laws, dependent upon a vote of the qualified 
voters of the county, they became liable to lose most of the 
value of their property thus improved, not by the will of the 
people of the whole State, as formerly, by an act of the Leg- 
islature, but by the votes of the legal voters of the county, 
and, as they often complained, by the fraudulent conduct of 
those who had been intrusted with taking the vote and de- 
termining the result. This also facilitated and invited the 
efforts of those who had property elsewhere to enhance the 
value of it, by procuring the county-seat to be moved to or 
near it. 

Thus the laws designed to allow the people of a county to 
consult their own convenience about the place of holding 
courts became, as the wealth of the country increased, a 
means of speculation and profit to some, and of loss to others, 
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and have often perhaps been used for that purpose rather than 
for the public convenience. It is natural enough that per- 

, sons who had, by this means, sustained material pecuniary 
injury should be dissatisfied, even upon a fair election; but 
when there have been grounds for belief that it has been un- 
fairly done by the instrumentality of the agents appointed 
by the government to carry out the law, the dissatisfaction 
has been much greater, sometimes threatening a serious civil 
dissension, by resort to arms. The numerous suits that have 
been brought from time to time, from an early period to the 
present time, in the endeavor to have the conduct of these 
agents reviewed by the courts, attest a great lack of confi- 
dence in their impartiality, or ability to properly and justly 
execute the powers and duties intrusted to them. There was 
no contest or appeal provided by any of those former laws, 
and the courts persistently declined to furnish any relief, for 
want of jurisdiction in such cases. All of these circumstances 
must have been known to the members of the Legislature 
when they passed this law in 1875; and by it they determin- 
ed to give to the dissatisfied voter, to any one of them in the 
county, a different remedy, by which he should be entitled to 
have the judgments of the District and Supreme Courts upon 
the merits of the contest, before there should be any change 
of the county-seat. To cut the remedy in the middle, and 
strike off the judgments of the District and Supreme Courts, 
would be to leave the matter as it stood before, substantially, 
with all of its habitually-attendant and constantly-increasing 
evils not remedied, when a more efficient and satisfactory 
remedy was imperiously demanded. 

The old law was twice amended within the last five years 
prior to the passage of this law, and it is not reasonable to 
presume that the Legislature would have enacted this law at 
all, but to make the change of a county-seat dependent upon 
the judgments of the District and Supreme Courts, if any 

voter desired it, and would take the proper steps to secure it, 
and to make its change legally await that determination. 
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Mr. Cooley, in his Constitutional Limitations, says, speak- 
ing of an act: “If its purpose is to accomplish a single object 
only, and some of its provisions are void, the whole must 
fail, unless sufficient remains to effect the object without the 
invalid portion.” (Page 178.) 

Here, the object is simply the removal of the county-seat 
by an election, legally ordered, held, and decided. The law 
provides for the determination of the result of the election, by 
different stages in the progress of its accomplishment, at each 
of which the result may be determined; by the action of the 
county judge in computing the votes; by the decision of the 
Commissioner’s Court upon a contest; by the judgment of 
the District Court on appeal, and by the judgment of the 
Supreme Court on appeal. Yet the statute requires that a 
legal voter who is aggrieved may have all these determina- 
tions upon the result of the election, before the county-seat 
shall be changed. It may be said, that if the appeal to the 
District Court cannot be allowed for want of jurisdiction of 
that court to entertain it, this is merely a reénactment of the 
former law, without the additional remedy intended to be 
granted. This would assuredly be so, ordinarily, in giving 
parties remedies to vedress injuries, and in conferring rights 
susceptible of a division. But this statute gives the different 
stages of a remedy, in arriving at a determination of the re- 
sult of the election, which is to give effect to the votes cast, 
ending with the adjudication of the Supreme Court, and says 
that “until final adjudication of contest under this act, the 
county-seat shall remain in the place antecedently fixed by 
law.” 

It is not left to inference, by the additional remedy having 
been given; but here is an express legislative declaration, that 
until the judgment of the Supreme Court is taken upon the 
legality of the election, the county-seat shall not be moved, if 
a legal voter of the county is sufficiently dissatisfied to take 
the necessary appeals to obtain it. 

This derives increased force, from the fact that it must have 
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been known that some one would be dissatisfied, on account 
of his consequent pecuniary loss by the removal of the county- 
seat, and that, as illustrated by experience, the former laws 
did not furnish him an adequate remedy against the illegal 
conduct of the officers, through whose action the removal 
should take place. 

It is important, then, to consider whether or not the Dis- 
trict Court had the power sought to be conferred by this law: 
to entertain jurisdiction of the appeal in this case from the 
Commissioner’s Court. The Constitution does not confer 
upon the District Court the power to entertain appeals from 
any other court than the County Court, in cases of adminis- 
tration and guardianship. (Const. 1876, art. 5, sec. 8.) Nor 
does this Constitution, as did that of 1869, give to the Dis- 
trict Court “a general superintendence and control over in- 
ferior tribunals,” which might have been exercised, by legis- 
lative direction, through some writ issued from the District 
Court. (2 Paschal’s Dig., p. 1115, art. 5, sec. 7.) 


Ss 


Keeping in view this general explanation of the subject, 
the question may now be presented,—Does this law of 1875, 
relating to thesremoval of county-seats, confer upon the Dis- 
trict Court the power to entertain this appeal from the Com- 
missioner’s Court? Or, to present it perhaps more aptly, 
is it competent for the District Court, under its present or- 
ganization, to entertain this appeal by force of, and in the 
manner prescribed by, this law for the removal of county- 
seats ? 

It is suggested, by counsel for appellant, that it was “ in- 
tended that, as it is a maxim of our law that ‘ there is a rem- 
edy for every wrong,’ authority to provide for this remedy 
would be found under the general authority of the District 
Court, in all cases where it was not delegated to some other 
court.” Such general authority is certainly not expressly 
given by the Constitution, and the division and specification 
ot the jurisdiction of the several courts is too well marked 
out to raise such an authority by mere implication. As to 























Ex Parte Tow es. 





Opinion of the court. 





the maxim quoted, (“there is a remedy for every wrong”) 
it presupposes a perfection in government that has not yet 
been reached. As the subject of the removal of a county- 
seat has often been considered by this court, under different 
laws and Constitutions, and has always been a subject of dif- 
ficulty whenever presented for decision, it is deemed proper 
now to consider it directly in reference to the present Consti- 
tution, and to the law of 1875, under which this proceeding 
was instituted. 

The Constitution provides, that «the Legislature shall pass 
laws regulating the manner of removing county-seats; but 
no county-seat, situated within five miles of the geographical 
center of the county, shall be removed, except by a vote of 
two-thirds of all of the electors voting on the subject,” Xe. 
(Const. 1876, art. 9, sec. 2.) 

This shows that it was intended that the removal should 
be left to the votes of the electors voting in the county, and 
that laws should be passed prescribing the manner of order- 
ing and holding the election, and of determining the result. 
The very fact that such a provision was inserted in the Con- 
stitution, shows a full appreciation of the former difficulties 
attending it, and the necessity of a sure and permanent rem- 
edy by legislation. It being a public matter pertaining 
peculiarly to the convenience of the people of the county, it 
was to be expected that such laws would, as the present law 
did, intrust to the county judge and to the Commission- 
er’s Court the duty of executing the laws in relation to it, in 
the first instance at least. If this law is to be taken as a law 
to be enforced under that provision, it is important to con- 
sider what right, interest, or privilege is given by it to the 
citizens of the county in the locality of the county-seat. 

The county-seat of a county, like the county itseli, is a part 
of the political and civil divisions of the State. It is pro- 
vided for, and its locality determined, for the public con- 
venience of the citizens in the transaction of their public 
business, especially for the holding of the courts, and for 
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the location vf the public offices in and for the county. 
Ifence, this law gives to the citizen, as a legal voter resid- 
ing in the county, a voice in determining its locality, and a 
right to take action, by virtue of his being a voter alone, 
to secure a proper determination of an election held for that 
purpose. This right, thus conferred, has no reference to his 
property or pecuniary interest that may be dependent upon 
its locality. The law says “any legal voter of the county 
may contest the result of said election,” &c. It is immaterial 
what his pecuniary interests are, or where they are situated, 
or what they amount to. He derives no fees, profits, or per- 
quisites from it directly, wherever it may be located, any 
more than from the locality of the boundaries of his county. 
There does not as yet, under the law, attach to him, as a citi- 
zen, any recognized legal interest in its locality. His right 
is the same, whether he votes in the election or not. It is 
simply a right or privilege to go to the polls, and to enter 
the courts as a voter to participate in determining for the 
government the locality of one of its civil and political di- 
visions, the county-seat of his county. This proposition does 
not deny the power of the Legislature to confer upon the 
citizen either a conditional or absolute property interest in 
its locality, but only that it has not as yet done it. 

Is this, then, such a right as the District Court can pass 
judgment upon in the mode prescribed by this law? In 
considering this question, it is to be noted, that under this 
law there is but one party to the proceeding, either in the 
District or in the Supreme Court, and that is the legal 
“voter.” He pays the cost of the proceeding. He has no 
person cited to oppose him, and there is no provision for any 
one to intervene, or legally to make any opposition. He 
does not obtain any judgment for anything, or against any 
person, officer, or tribunal. He can, after the judgment is 
pronounced as to the legality of the election, obtain no writ 
of execution or writ of possession, for himself or any one else. 
He has simply as a voter, at his own expense, participated in 
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having rendered a final judgment, a declaration of record in 
court as to the locality of the county-seat, to stand and be 
observed, just as if it were an act of the Legislature, when 
the Legislature fixed it by law, as it formerly did. 

The Constitution provides, that “the judicial power of this 
State shall be vested in one Supreme Court, in a Court of 
Appeals, in District Courts, in County Courts, in Commis- 
sioner’s Courts, in Courts of Justices of the Peace, and in 
such other court as may be established by law.” (Const. 
1876, art. 5, sec. 1.) 

It defines the general limits of their respective jurisdic- 
tions, and, either expressly or from the terms used, indicates 
the subject-matter of their action, their relation and mode of 
proceeding in the exercise of their jurisdictions. 

The Commissioner’s Court is here made a part of the judi- 
ciary, with its organization provided for, and its jurisdiction, 
its subjects, and mode of action indicated, by declaring that 
it ** shall exercise such powers and jurisdiction over all county 
business as is conferred by this Constitution and the laws of 
this State, or as may be hereafter prescribed.” (Art. 5, 
sec. 18.) 

We find, by the laws referred to, that this court has the 
power to levy taxes for the county, to lay out public roads 
and appoint overseers, to make provision for indigent per- 
sons, to try contested elections for county officers, and the 
like, in the mode of action as prescribed by law, which is 
not in the shape of suits by plaintiff and defendant, concluded 
by a judgment determining the rights of parties, as by a 
judgment of a court of record. It acts at the solicitation of 
one party, or without it upon its own motion, as the law may 
prescribe. 

It, in its jurisdiction, powers, and mode of action, is adapt- 
ed to the determination of this right or privilege of the voter 
who may seek to contest the election for county-seat. The 
conclusiveness of its determination, however, on this and 
other like matters, is dependent upon the act of the Legisla- 
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ture under which it may act, and not like a judgment of a 
court of record. Its proceedings are not judicial proceedings, 
in the ordinary sense of those terms, although it is a court, 
embraced within the judicial department of the government 
of the State. 

The Constitution makes no connection between this court 
and any other court in reference to a control of, or appeal 
from, its determinations. 

It has no more relation to the District Court than it has to 
the County Court, or to any other court of the State. Its 
functions are peculiar, as well as the objects on which they 
are exercised, 

The Constitution provides, that “the District Court shall 
have original jurisdiction in criminal cases of the grade of 
felony; of all suits in behalf of the State to recover penalties, 
forfeitures, and escheats; of all eases of divorce; in cases of 
misdemeanors involving official misconduct; of all suits to 
recover damages for slander or defamation of character; of 
all suits for the trial of title to land, and for the enforcement 
of liens thereon; of all suits for the trial of the right to prop- 
erty levied on by virtue of any writ of execution, sequestra- 
tion, or attachment, when the property shall be equal to, or 
exceed in yalue, five hundred dollars; and of all suits, com- 
plaints, or pleas whatever, without regard to any distinction 
between law and equity, when the matter in controversy shall 
be valued at, or amount to, five hundred dollars, exclusive 
of interest.” 

llere we find, rfffining all through this grant of jurisdic- 
tion to the District Court, the subject-matter to be a recog: 
nized legal right, or legal injury of person or property. 
There is also a limitation to the jurisdiction, dependent upon 
the value of the matter in controversy, in cases generally 
where the subject-matter relates to personal property. Run- 
ning all through it, also, we find words indicating the general 
nature of the mode of proceeding contemplated in the exer- 
cise of its jurisdiction upon such subject-matter,—as, “ crim- 
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inal cases,” “cases” of divorce and other civil actions, and 


“suits, complaints, or pleas,” without regard to any distine- 
tion between law and equity. 

The same thing is indicated by the writs which the District 
Court is authorized to issue,—as, habeas corpus, mandamus, 
injunction, and certiorari. 

A case is defined to be a question contested before a court 
of justice; an action or suit in law or equity. (Martin »v. 
Hunter’s Lessee, 1 Wheat., 352; Osborn v. U. S. Bank, 9 
Id., 819; 9 Pet., 224.) 

A suit is defined to be the prosecution of some demand in 
a court of justice. (Cohens v. Virginia, 6 Wheat., 407; Way- 
man v, Southard, 10 Id., 30.) 

The District Court is, therefore, a tribunal for the trial of 
cases or suits in which there are usually contesting parties; 
some valuable right recovered or adjudged; a judgment of 
record, and execution to enforce it. Such is the general char- 
acter stamped upon it by the Constitution. 

There are cases that may be brought in the District Court 
wanting in some of these elements of the jurisdiction. For 
instance, an escheat may be a suit by the State for property, 
without any opposing party. Proceedings in rem might also 
some within its jurisdiction under laws authorizing them, 
without any opposing party being cited, either property or a 
recognized legal status being the object of the suit. (1 Greenl., 
sec, 525.) Habeas corpus is an ex-parte pre ceeding, but is al- 
ways founded on some deprivation of legal right. 

In some of the grounds of jurisdiction, any particular 
amount in the value of the subject-matter is not required; as 
suits for the trial of the title to land. And there may be 
others not enumerated,—for instance, suits, or motions, or 
other proceedings in the nature of suits, growing out of, and 
incidental to, judgments already rendered in the District 
Court. It may also be a subject-matter of such a nature as 
that a suit can be entertained in the District Court, irrespec- 


tive of the amount involved, as in case of divorce, to estab- 
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lish the legal status of the party; in which also there will be 
no need of an execution to enforce the judgment. 





In this connection, also, the case of an appeal to the Dis- 
trict Court from the County Court, from a judgment thereof 
dismissing an administrator from the administration of the 
estate. ; 

The object of this discussion of the subjects of jurisdiction 
of the District Court, as expressed in the Constitution, is to 
deduce from them the general nature of the attributes of 
suits or cases that may be constitutionally made the subjects 
of its jurisdiction, by laws passed by the Legislature, without 
undertaking to lay down any rule, otherwise than as it may 
be applicable to the case now before us, which, as it is 
deemed, is wanting in each and all of the attributes of a 
case or suit cognizable in the District Court. It has been 
decided, as before shown, that a legal voter has no such legal 
right or interest in the locality of the county-seat, as recog- 
nized by law. There are no contesting parties, no legal 
status of a party to be determined, no judgment to be en- 
forced by execution, and no values to be adjudged. 

The proceedings in the County Court, relating to the estates 
of deceased persons, are not similar, in the modes of presenta- 
tion, to those in the District Court; but laws have been passed 
to give them a shape sufficiently conformable thereto, when 
an appeal is taken to the District Court. 

No such Jaws have been passed in relation to an appeal 
from the Commissioner’s Court. It is not doubted that the 
Legislature may pass laws which will give it jurisdiction of 
this matter, and so embrace in it all of the attributes of a suit 
cognizable in the District Court, so fully as that there shall 
be no question about it. 

Whenever, for instance, the Legislature may choose to 
make a law responsive to the present state of facts relating 
to the subject, recognizing in a citizen of a county a right of 
property, a loss or gain of pecuniary values, equal to $500, 
dependent upon the removal of the county-seat, and makes 
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its illegal removal a ground of action, or suit in some shape 
or other, against some person, or officer, or tribunal, in the 
District Court, then there will be a subject-matter and par- 
ties certainly conformable to its jurisdiction. 

The means of its getting jurisdiction, and the mode of its 
exercise, may then be, largely at least, a legitimate subject of 
legislative regulation. 

Thus, suits have been entertained by the District Court, in 
different shapes, for the trial of the right to offices. 

In them there were contesting parties, and a subject-matter 
of value, as recognized by law. <A lucrative office is valua- 
ble as property to a party entitled to it, and therefore, when 
it is illegally usurped or withheld, a suit, in some shape or 
other, can be sustained for it. In the case of Wammack ». 
Holloway, 2 Ala., 33, it is said: “An office is as much a spe- 
cies of property, as anything capable of being held or owned.” 
To sustain this, reference is made to Bacon’s Abridgment, 
wherein it is said: “An assize lies for an office in tail, or for 
life; but this is to be understood of an oflice of profit; for of 
an office of charge, and no profit, an assize does not lie.” 
‘“‘In an assize for an office newly erected and constituted, the 
demandant in his plaint must show what fee or profit is 
granted for the exercise thereof; for this office cannot have 
a fee or profit appurtenant to it, as an ancient office may; 
and for an office without fee or profit, no assize lies.” (5 
Bacon Ab., Offices G, 198.) 

In the case of McKinney v. O’Connor, 26 Tex., 22, which 
was the trial of a right to the office of district judge, it is 
said, on the subject of jurisdiction of the District Court, that 
“in addition to a right to be determined, there are parties, 
having an interest in the right, regularly brought into court 
to prosecute and defend.” And again: “There was no ques- 
tion made below about the value of the subject-matter in 
controversy; and if it be necessary to give jurisdiction, it is 
known, as matter of law, that the office is lucrative to an 
extent sufficient to give the court jurisdiction.” This refers 
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to the salary of the district judge, then defined by the Con- 
stitution. This might or might not be held as to the value 
of all offices that have no salaries attached to them. And 
now, as the District and County Courts are in the main in- 
vested with similar jurisdictions in civil cases, with that of 
each determinable by the value of the subject-matter of the 
suit, it may be important to allege a value to the office sued 
for appropriate to the jurisdiction of the court in which 
the suit is brought. (See section 16 of article 5 of the Con- 
stitution of 1876.) These suits for the trial of a right to 
offices have reached the District Court, or have been brought 
in it in different ways and in different modes of proceeding, 
which may be seen by reference to the cases in our reports, 
and differert reasons may haxe been given for the power of 
the District Court to hear and determine them. It will be 
found, that however in form presented, they, when enter- 
tained, have had in substance some of the necessary ele- 
ments of suits or cases adapted to the exercise of the pow- 
ers of the District Court, according to its jurisdiction as 
defined by the Constitution. (Bradley v. MeCrabb, Dallam, 
506; Banton v. Wilson, 4 Tex., 405; Lindsey v. Luckett, 20 
Tex., 516; McKinney v. O’Conner, 26 Tex., 22; Wright v. 
Fawcett, 42 Tex., 203 ;- Rogers v. Johns, 42 Tex., 339.) Ref. 
erence has been made to these cases, because it has been 
supposed that the analogy they bear to this case will furnish 
some authority in favor of the jurisdiction of the District 
Court to entertain it. 

The difference is most obvious. Ifthe District Court were 
to investigate this case and pronounce its judgment thereon, 
it would, in effect, be deciding a question, at the instance of 
a voter, relating to the public convenience of the citizens 
of the county, abstract in its nature, because not enforced by 
it, and when pronounced, to stand as an act of the Legisla- 
ture formerly would, simply to be taken notice of and ob- 
served by all officers and citizens as, indicating the locality 
of the seat of justice, and thereby fixing and pointing out a 
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portion of the civil and political divisions of the State in that 
portion of it. It would make the District Court act as a 
commission to try an extra-judicial question. Hence the 
question involved in its adjudication has sometimes been 
styled a political question, which, it must be admitted, con- 
veys no very definite conception of it as a subject of legal 
adjudication. 

Thus far, I have considered the want of capacity of the 
District Court to adjudicate the matter involved in this case 
at the instance of one party, a legal voter of the county, 
Attention will now be given to the right of appeal, as pro- 
vided for in this statute, from the Commissioner’s Court to 
the District Court. 

The fourth section of the act, (2d Sess. 14th Leg., p. 89,) after 
providing that any legal voter may contest the result of the 
election, as declared by the presiding justice, before the Goun- 
ty Court, proceeds further to enact, that “ after the determina- 
tion of said contest by said County Court, any legal voter of 
the county, who may feel himself aggrieved by the decision of 
said County Court, may appeal said matter to the District Court 
of the county, by filing a bond, conditioned for the payment 
of all costs, which bond shall be payable to the presiding 
justice of the county, which said bond shall be approved by 
the county clerk; or if the County Court shall fail or retuse, 
from any cause, within thirty days aforesaid, to try and de- 
cide said contest, the party filing said protest shall have the 
right to be heard in the District Court of the county, by filing 
in said court, within five days after the expiration of the 
thirty days, a certified copy of his protest, and in such case 
the District Court shall exercise original jurisdiction to hear 
and determine said contest on the law and the facts.” “In 
case of appeal to the District Court, the case shall be tried de 
novo.” “Appeal from the decision or judgment of the Dis- 
trict Court under this act shall be to the Supreme Court, 
under the regulations now required by law, so far as not in- 
consistent with this act.” Bond for such appeal is required 
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to be made payable to the clerk of the District Court, for the 
payment of cost by the said voter, which he is required to 
pay at all events. 

Now, what is the nature of the “appeal of said matter,” as 
provided for in this statute? What more, it may be asked, 
would, under this law, be filed in the District Court, upon 
taking said appeal, than when, upon failure of the County 
Court to act, it is brought in the District Court as an original 
proceeding, by filing a certified copy of the protest? Cer- 
tainly nothing more than a certified copy of the bond for cost 
and of the decision of the County Court. ‘There would be no 
need of anything else, as the matter would be tried de novo. 
Whatever else may have occurred in the contesc before the 
County Court, would not be pertinent to the triai in the Dis- 
trict Court. In either case, the matters tried would be ex- 
actly the same. What is here called an appeal, is merely a 
transfer of the contest from one tribunal to another, for an- 
other trial, at the instance of any legal voter of the county. 
The word appeal may be used here without strict accuracy. 
It may, in legal effect, amount to no more than if the act had 
said, that if any legal voter should be dissatisfied with the 
decision of the County Court upon the contest made ‘before 
it, he should have the right to contest the result of the elec- 
tion, without reference to that decision, before the District: 
Court, by filing therein, within five days, certified copies 0” 
the protest, bond for cost, and determination of the County 
Court. Under that construction, the trial would proceed, ir 
all respects, so far as related to the action of the District 
Court, the same as though no proceedings had been author 
ized to be had before the County Court; and if it were a 
ease of which the District Court could take cognizance, it is 
not perceived why its being miscalled an appeal should de. 
feat its jurisdiction. It would substantially be an original 
proceeding in the District Court, as much as that named in 
the act, when the County Court failed to act on the contest 
within the thirty days. There is nothing in the constitu- 
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tional jurisdiction of the County Court militating against this 
conclusion ; for being, as to this subject, entirely within the 
control of the Legislature, its determination thereon can be 
made final, conditional, or of no effect whatever, upon any 
contingency that may be prescribed by law. In that respect 
it is different, as to the conclusiveness of its determinations 
or judgments on such a matter, from those of the District or 
Supreme Court, rendered in a case within their appropriate 
jurisdictions. 

If, however, the word appeal is intended to be here used 
in its proper sense, a very different question is presented, in- 
volving the relation between the Commissioner’s Court and 
the District Court, in the system of judiciary established by 
the Constitution. 

It was certainly the object of the framers of the Constitu- 
tion to mark out a complete judicial system, by defining gen- 
erally the province of each of the courts, by reference to the 
objects confided to the action of each, and the relation of 
each to the others, 

To that extent it must be held to be permanent, and not 
subject to change by the action of the Legislature, except 
as a change may have been provided for. This is plainly, 
though incidentally, indicated by a special provision for a 
change in the jurisdiction of the County Court. (Const. 1876, 
art. 5, sec. 22. 

The relation of original and appellate courts is well de- 
fined in the system. ‘The Supreme Court is an appellate 
court in reference to the District Court as a court of original 
jurisdiction in civil cases. (Const., art. 5, sec. 3.) Its status 
and relation in that respect cannot be altered by the Legisla- 
ture. Similar is the relation between the Court of Appeals 
and the County Court in civil cases. The former revises 
the proceedings of the latter on appeal, and corrects the 
errors committed therein in the trial of civil causes. Both 
have jurisdiction of the same subjects of litigation, but one 
with original, and the other with appellate jurisdiction. One 
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is the superior, and as to it the other is the inferior court. The 
superior revises and corrects, and sends back its corrected 
judgments to the inferior to be executed. The transmission 
of a case from such inferior to such superior court, in the 


mode prescribed by law for correction of errors therein, is 
properly an appeal. There is no such relation as this pre- 
scribed in the Constitution, nor, as it is believed, contem- 
plated by it, between the Commissioner’s Court and the Dis- 
trict Court, or any other court. The objects of its action and 
mode of proceeding are more nearly legislative than judicial 
in their character, and have no similarity to suits in law or 
equity in courts of record. It is not made dependent in its 
action upon the revision or supervision of any other court. 
Should its action inflict a legal injury, by violating the laws 
under which it acts, there may be a remedy found in some 
of the other courts, but not in the way of altering, modifying, 
correcting, or setting aside its judgment or determination, 
which is peculiarly the province of an appeal. If the Legis- 
lature can make a law to so change the constitutiorial rela- 
tion of the courts as to give an appeal in this case, why not 
also in the levy of county taxes, the laying off of roads, pro- 
visions for the indigent, and the like, and thereby transfer in 
effect the whole jurisdiction of the Commissioner’s Court to 
the District Court of the county? Such a thing could hardly 
have been contemplated by the framers of the Constitution 
in the distribution of the judicial powers of the State, 

In addition to these objections to this act, as furnishing a 
proper remedy for changing the county-seat of a county, there 
is still another. The act of 1838 provided, that the chief 
justice of the county should order an election, when, in his 
opinion, he was applied to for that purpose by the necessary 
number of inhabitants. (Paschal’s Dig., art. 1068.) 

This was a‘very important delegation of authority, personal 
in its character, as it was merely on his opinion, which could 
not well be controverted, that the initiatory step was to be 
taken for the removal of the county-seat. At a time when 
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the locality of the county-seat in a county was regarded only 
as a matter of public convenience, there was little danger of 
the abuse of this liberal discretion. Subsequent experience 
demonstrated, as it may be presumed, that it was important 
to limit this discretion, so as to make it, as nearly as practi- 
cable, a ministerial act on the part of the officer or tribunal that 
ordered such an election. This is manifested by the act ot 
1873, in which it is provided, that “when a majority of all 
of the registered voters shall petition the County Court for a 
removal of the seat of justice, it shall be the duty of the 
County Court to order an election,” &. (12th Leg., p. 194.) 
This provision, as to the majority of registered voters, was 
also in the act of 1875. (2d Sess. 14th Leg., 87.) At the 
times these laws were passed, it was required, by the Con- 
stitution and laws, that there should be a registration of the 
legal voters of the county, which was accessible to the officers 
whose duty it was to order the election, and by which they 
could certainly be informed when the proper number had 
petitioned that would justify them in commencing this pro- 
ceeding. 

By the present Constitution, that went into force on the 
18th of April, 1876, before the proceedings in this case com- 
menced, registration was abolished, and thereafter prohibited. 
When the county judge ordered the election, there were no 
registered voters known to the law who, as such, could peti- 
tion him. Asa mere designation of persons, the registered 
voters, as mentioned in the law, may be understood to be the 
legal voters of the county. That is not the point of difficulty. 
It is, that there being no registration list of voters to refer to, 
in order to ascertain whether or not a majority of the legal 
voters of the county had applied to him by petition, there 
was no legally-recognized means afforded him of arriving at 
the certainty of that fact required by law, before he had any 
right to order the election for the removal of the county-seat. 
It is that alone which gives him the right to order the election. 
[t is a condition precedent, upon which the legality of his ac- 
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tion in ordering-the election depends. It is not reasonable to 
suppose that the Legislature, in passing a law now, would 
make the ordering of the election depend upon a fact so diffi- 
cult of ascertainment, if generally practicable at all with any 
definite certainty, and so easily misrepresented, when a fraud- 
ulent effort might be made to remove a county-seat for con- 
siderations of gain. 

With the policy adopted of throwing a subject relating to 
the political or civil divisions of the State, that should be de- 
termined solely upon the public convenience, into the pool of 
wrangling self-interest, a prize of loss and gain pecuniarily 
dependent upon the will of the legal voters of a county, either 
fairly or unfairly ascertained, and not upon the will of the 
whole people of the State through its Legislature, this court 
has nothing to do, further than to give expression to the re- 
gret that the court, in the execution of it, has never been able 
to construe the statutes passed upon the subject in a way to 
prevent continually-recurring difficulties in the decision of the 
cases as they have come up into this court. 

A knowledge of those difliculties may have induced the late 
Convention to expressly enjoin it upon the Legislature, per- 
emptorily, to “pass laws regulating the manner of removing 
county-seats.” (Const. 1876, art. 6, sec. 2.) 

Mr. Cooley says, upon authority, in treating of statutes, 
that “if when the unconstitutional portion is stricken out that 
which remains is complete in itself, and capable of being 
executed in accordance with the apparent legislative intent, 
wholly independent of that which is rejected, it must be sus- 
tained.” (Cooley’s Const. Lim., 178.) 

That part of this statute which gives an appeal to the Dis- 
trict Court is believed to be clearly repugnant to the Consti- 
tution; and that which remains, to wit, the orderiug, holding, 
and contesting the result of the election, is incomplete, and 
not capable of being executed in accordance with the appar- 
ent legislative intention. 

Said act being, as we conclude, both inadequate to accom- 
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plish the object as intended by it, and repugnant to the pres- 
ent Constitution, is not such a law, either in whole or in part, 
as it was contemplated by the Constitution should be passed 
by the Legislature, “regulating the manner of removing 
county-seats.” 

The judgment of the District Court, dismissing the three 
cases consolidated, for want of jurisdiction, is affirmed. 


AFFIRMED. 


SEPARATE OPINION oF AssociaTE Justice GouLp.—I do not 
concur in so much of the opinion as holds that part of the 
statute giving to any legal voter of the county the right to 
contest the result of the election in the District Court to be 
unconstitutional. Whilst this difference of opinion would 
not, of itself, have led me to give it expression on the rec- 
ord, or in a dissenting opinion, I feel it to be a duty to do so 
in this case, because I regard the opinion of the court as 
substantially overruling former decisions on the subject of 
contested elections, and because the constitutional questions 
involved are of such importance as to justify the fullest ex- 
amination. 

In the opinion, the contest authorized by the statute is held 
to be wanting in all the essential elements of a case cogni- 
zable in the District Court, viz., contesting parties, a legal 
status of a party or other subject-matter to be adjudicated, a 
judgment not abstract, but enforcible by execution, and a 
pecuniary value of $500 or more involved. Passing, for the 
present, the first three of these essential elements of a suit, in 
which the contest is said to be deficient, with the remark 
that the defect is rather formal than real, I propose to con- 


sider the last, which seems to be most relied on. Assuming 
that the District Court must act in such cases by virtue of its 
constitutional jurisdiction, the opinion denies that a voter 
who has not at stake a pecuniary interest of $500 can bring 
the case into the District Court. 

In the case of Rogers v. Johns, 42 Tex., 349, this court 





Ex Parte Tow Les. [Tyler Term, 





Opinion of Associate Justice Gould. 





said: “The determination of the result of an election is not 
a matter pertaining ¢o the ordinary administration of the law 
in courts of justice, but is in its nature a political question, to 
be regulated under the Constitution by the political authority 
of the State. The Legislature has seen fit to constitute the 
District Court a special tribunal fot the trial of certain cases 
of contested elections. In trying such cases, the District 
Courts act under authority conferred by the statute, and not 
by virtue of any jurisdiction conferred by the Constitution.” 
The statute had not given a right of appeal from the District 
Court; and it was held, (following O’Docherty v. Archer, 9 
Tex., 295,) that there was no such right, and that no consti- 
tutional provision was infringed by its denial. (See, also, 
Wright v. Fawcett, 42 Tex., 203.) Iam unable to see, in so 
far as the question of jurisdiction is involved, that there is 
any substantial difference between contested elections for 
office and for the removal of a county-seat; and, therefore, T 
say, that in holding that the District Court, in cases of the lat- 
ter class, can only act by virtue of its constitutional jurisdic- 
tion, the cases just cited are substantially overruled. I am 
yet to be convinced of the unsoundness of those decisions, or 
that the Constitution—though, in allotting to the different 
courts their jurisdiction, it uses such terms as “cases, suits, 
complaints, and pleas,” which are certainly quite comprehen- 
sive—contemplated any species of contested election. 

If such contests are cases or suits within the meaning of 
the Constitution, then, like ordinary suits, they must be in- 
stituted in the District, County, or Justice’s Court, according 
to the amount in controversy; and it is equally beyond the 
power of the Legislature to refer such contests to any special 
tribunal, and to take away the right of appeal to this court 
or the Court of Appeals, as the case may be. But in fact, 
although the Constitution of 1845 secured the District Court 
in its jurisdiction “of all suits, complaints, and pleas what- 
ever, without regard to any distinction between law and 
equity, when the matter in controversy shall be valued at or 
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amount to $100,” the legislation under that Constitution, 
and subsequent thereto, down to and including the last ses- 
sion of the Legislature, which was under the present Consti- 
tution, has referred such contests to courts, without regard to 
the pecuniary value of the office, and has assumed to regu- 
late both the tribunal and the mode of procedure, as if un- 
trammelled by any constitutional provisions on the subject. 
The act of 1848 made all contests for county offices triable 
before the County Commissioner’s Court, and gave no ap- 
peal. (Paschal’s Dig., art. 8609.) The last Legislature, on 
the other hand, referred all contests for any district or county 
office to the District Court, with a clause, however, providing 
in certain cases for atrial in vacation, in chambers, by the 
district judge. (Gen. Laws, 15th Leg., 70.) These are but 
examples, serving to show what has been the uniform char- 
acter of the legislation on the subject, and that practically, in 
the past history of the State, contested elections for office 
have not been treated as ordinary suits. Moreover, through- 
out the long period during which such laws have been en- 
forced, we not only look in vain for any decision of this 
court denying their constitutionality, but, on the contrary, we 
find the decisions treating them as valid, and recognizing the 
legislative power to confer jurisdiction of such cases on the 
County Court, without any right of appeal. 

O’Docherty ¥. Archer, 9 Tex., was a case in which the 
result of an election for chief justice of the county was con- 
tested under the statute in the County Court; and one of the 
parties sought to revise the action of that court by certiorari 
from the District Court, and upon the dismissal of the certi- 
orari appealed to this court. Justice Wheeler, delivering the 
opinion of the court, says: 


«The statute which confers upon the County Court juris- 
diction to try contested elections for county offices gives no 
appeal from its decision. (Llart. Dig., art. 919.) In consti- 
tuting the tribunal, it was optional with the Legislature to 
give an appeal or not, as might best comport with their 
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views of public policy. As no appeal was given, the infer- 
ence must be that none was intended. The terms of office 
of these officers are of so short duration, that in many 
vases the term would expire before the right could be finally 
determined, if the parties were allowed to litigate their re- 
spective claims through successive appeals to the court of 
last resort. Not only public policy, but the real good of the 
parties themselves, who are immediately affected by the de- 
cision, demands that controversies of the character of the 
present should be determined with the least possible delay 
and expense. Such considerations, doubtless, induced the 
Legislature to confer the jurisdiction to decide in contested 
elections of county offices on the County Court, which, from 
its organization, can hear and determine the controversy at 
once, rather than upon the District Court, whose sessions are 
less frequent, and where the decision may be delayed, by 
continuances from term to term, for years. If it had been 
the intention that the District Court should take cognizance 
of the question, in any form or at any stage of the case, it 
probably would have been invested with the jurisdiction in 
the first instance, as in ‘the case of contested elections for 
State officers.’ The judgment dismissing the certiorari was 
affirmed.” See, also, Fitzhugh v. Custer, 4 Tex., 391, and 
Lindsey v. Luckett, 20 Tex., 521, in each of which the juris- 
diction of the County Court, as given by statute, is recog- 
nized. 

Such having been the implied judicial construction of the 
Constitution of 1845, and such, at all events, the practical 
construction of the clause thereof regulating the jurisdiction 
of the District Court, is it not reasonable to conclude that the 
expression, “all suits, complaints, or pleas whatever, without 
regard to any distinction between law and equity,” was re- 
peated in the same connection in the present Constitution 
with the design that it should receive the same construction ; 
and that if, on the other hand, it had been intended to effect 
so important a change in established laws, decisions, and 
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usages as to require contested elections to be placed on the 
same footing as ordinary suits, that intention would have 
been plainly expressed by the use of different terms? The 
language of the Constitution is not necessarily to be taken in 
its most comprehensive meaning, so as to include “every 
question contested before a court of justice.’ The words 
“case” and “suit” may have been used without intending to 
embrace every possible judicial controversy, but in the more 
restricted sense of criminal prosecutions and suits between 
individuals in regard to some matter of private right, where 
the proceeding is according to the course of the common law, 
The Constitution of California gave to the District Court ju- 
risdiction “in all cases of law and equity where the amount 
in controversy exceeds $200,” and gave to the County Court 
jurisdiction of “all such special cases and proceedings as are 
not otherwise provided for.” 


It was claimed that a contested election was not a “special 


case,” but was only a form of trying title to an office, and 
that a statute giving to any eiector of the proper county the 
right to contest the election in the County Court was uncon- 
stitutional, as infringing on the jurisdiction of the District 
Court. The court held, that by the common law, an election 
could not be contested by an elector; that the proceeding 
was not according to the course of the common law; and that 
though a value of over $200 might be indirectly affected, 
that it was one of the “special cases” contemplated by the 
Constitution. (Saunders v. Haynes, 13 Cal., 152.) 

The Constitution of Texas, though silent as to special cases, 
cannot be construed as fixing the tribunal for the trial of all 
classes of cases or suits, without exception; for there are cer- 
tainly some exceptions too well established to be denied. 

The courts take jurisdiction of suits against the State, 
whether for money or for land certificates, only when the 
State has given its consent by statute, and then the jurisdic- 
tion is taken by such tribunals and under such regulations as 
the statute directs. (Hosner v. De Young, 1 Tex., 769; 
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Houston v. Robertson, 2 Tex., 20; Borden v. Houston, 2 Tex., 
610; Bates v. Republic, 2 Tex., 618; Rose v. Governor, 24 
Tex., 496; Treasurer v. Wygall, 46 Tex., 447; State v. Man- 
chaca, 1 Tex., 587; State v. De Casinova’s Adm., 1 Tex., 403; 
Trimble v. Smithers, 1 Tex., 802; Bell v. Payne, 2 Stew- 
art, (Ala.,) 414; Murray's Lessee v. Hoboken Land and Im- 
provement Co., 18 How., 283.) 

The Legislature of this State has always assumed full power 
over such claims against the State, and have referred them 
to special tribunals, sometimes with the right of appeal to the 
District Court. (Paschal’s Dig., arts. 4182, (1848,) 4245, 
(1852,) 4206, (1854,) 1151, 1158, (1860.) 

So similar authority has been assumed over claims for 
damage where property is taken for public use, and, in part 
at least, has been recognized by the courts. (See Railroad 
Law and Road Laws, including that passed by the last Legis- 
lature; Acts 15th Leg., 64, arts. 10, 11, 12; Railroad Co. 
Ferris, 26 “ny x., 598; Railroad Co. v. Milburn, 34 Tex., 994 
a of 8. O. Houghton, 42 Cal., 62; Embury v. Conner 

3 Comst., 523; Striker v. Kelly, 7 ] Hill, 9: ; and 2 Denio, same 
aaa 323; ee v. Police Court, 34 Tex., 283.) 

Whilst these exceptions, including contested elections, are 
all cases in which the interest of the State or the public is 
primary and controlling, and in which perhaps the citizen 
has, under the Constitution and general law, no right to re- 
sort to the courts, save as it may be given him by statutes 
which at the same time regulate the remedy, it is not proposed 
to deduce from them any general rule. They are exceptions 
so well established that they cannot be ignored in construing 
the Constitution. “Constitutions,” it is said, ** were designed 
for the protection of the people in the enjoyment of their rights, 
and in the powers which they possessed before the Constitution 
was made; aconstitution is the framework of the political gov- 
ernment, and is necessarily based upon the preéxisting con- 
ditions of laws, rights, habits, and modes of thought.” (Pot- 
ter’s Dwarris, p. 347.) + Constitutions, less than other instrv- 
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ments,” says the same author, quoting from Vattel, “ depend 
in any great degree upon mere verbal criticism, or upon the 
import of single words.” We should never forget that it 
is an instrument of government we are to construe, and that 
must be the truest exposition which best harmonizes with its 
design, its objects, and its general structure.” (Id., p. 678, 
citing Vattel, b. 2, ch. 17, secs. 285, 286.) One object in the 
allotment to the different courts of their jurisdiction, doubt- 
less, was to fix the tribunal to which the citizen might resort, 
without power in the Legislature to prevent him, for the re- 
dress of those injuries to his person, property, or reputation 
which gave him, under the Constitution and law, a right to 
a trial in a court of justice. Certainly contested elections for 
county-seats were not such suits as were of right, save as 
made so by the statute; and it could scarcely have been the 
object of the Constitution to embrace such cases as contested 
elections for office in this allotment of jurisdiction, and there- 
by secure to parties the right to prolong such contests by 
appeal and writ of error, to the public detriment. The pub- 
lic interest requires such contests to be promptly settled. 
The interest of the State and the county, or the public, is con- 
trolling, and takes precedence of that of the citizen who 
seeks the office, or contests the result of an election for re- 
moval of the county-seat. In view of the public interests, 
and in regard to county-seats, under the power expressly 
conferred on them to “pass laws regulating the manner of 
removing county-seats,” the Legislature might have provid- 
ed a summary mode of determining ail such contests. They 
have endeavored, however, to give to a dissatisfied voter the 
right to contest the result in the District and Supreme Courts, 
after first resorting to the County Commissicner’s Court; and 
in doing so have not, in my opinion, violated the Constitu- 
tion, although the voter may not have a property or pecuni- 
ary interest in the result. In several of the States, the right 
to contest the result of an election is given to a certain num- 
ber of the electors, without regard to the participation or 
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wishes of the candidates; and the courts have entertained 
such cases. (Ferguson v. West, 16 Grat., 270; Ex-parte 
Ellyson, 20 Grat., 24; Saunders v. Haynes, 13 Cal., supra; 
Skerrett’s Case, 2 Parsons, 509, as reported in Brightley’s 
Election Cases, 321.) 

The objection, that there are no contesting parties, is not 


more forcible than in a proceeding in rem in admiralty, or 


under the Stock law. Real contestants are only too abundant 
and eager in such cases; and whilst the statute might well 
have regulated the subject, the law is not, ii my opinion, 
invalid because of the failure to designate the form of the 
contest. 

The legal status of the county-seat is a sufficient subject- 
matter, and the judgment is as little open to the charge of 
being an obstruction as a judgment in a suit for divorce, and 
is not less enforcible by execution than a judgment against 
the State. 

In the language of Justice Curtis, speaking, however, of a 
ease of a different nature, “There are matters involving 
public rights, which may be presented in such form that the 
judicial power is capable of acting on them, and whick are 
susceptible of judicial determination, but which Congress (the 
Legislature) may or may not bring within the cognizance of 
the courts of the United States, as it may deem proper. 
Equitable claims to land by the inhabitants of ceded territo- 
ries form a striking instance of such a class of cases; and as 
it depends upon the will of Congress (the Legislature) whether 
a remedy in the courts shall be allowed at all, in such cases 
they may regulate it, and prescribe such rules of determina- 
tion as they may think just and needful.” (Murray’s Lessee 
v. Hoboken Land and Improvement Co., 18 How., 284.) 

As the conclusion from what‘has been said, is that con- 
tested election cases are not by the Constitution allotted to 
the District Court, the question remains,—Can that court act 
as a special tribunal in such cases, under authority from the 
statute ? 
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The opinion prevails with many that it is not competent 
for the Legislature to give to the courts jurisdiction over cases 
not ccomprehended in the allotment made by the Constitution 
to the different courts, but that cases of a character different 
from those thus allotted cannot be referred to the constitu- 
tional courts. In other words, that the jurisdiction of the 
District Court is so fixed by the Constitution that it can 
neither be added to nor taken from. It is to be remarked 
of the present Constitution, that whilst it contains no clause 
giving to the District or other court jurisdiction of all cases 
not otherwise provided for, and it might therefrom be inferred 
that it was assumed that all possible cases were foreseen and 
provided for in that instrument, yet section 1 of the article 
on the judicial department provides, in addition to the enu- 
merated courts, for “such other courts as may be established 
by law.” If every possible case susceptible of judicial deter- 


mination is by the Constitution allotted to some designated 


court, and if being so allotted they must there remain, it is 
evident that none are left for other courts, and the constitu- 
tional provision for other courts is useless. But, in truth, we 
know that human foresight is limited and fallible; that there 
must, in the very nature of things, arise cases unforeseen, 
and therefore unprovided for by any specific designation; and 
as it is plain that, under the Constitution, such cases might 
be allotted to the “other courts” than those fixed by the 
Constitution, it would seem to be a reasonable conclusion, 
that the Legislature might, instead of establishing a new tri- 
bunal, make one of some of the already sufficiently numer- 
ous courts for the same purpose. If the Constitution fails to 
cover the whole ground of litigation, why may not the Leg- 
islature supply the gap in that way? That the jurisdiction 
of a constitutional court cannot be taken from it without vio- 
lating the Constitution which prescribed that it should have 
such jurisdiction, is plain. It would follow, that the jurisdic- 
tion of a constitutional court cannot be added to at the ex- 
pense of any other constitutional court, for that would violate 
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the rule just stated. (See Harris v. Vanderveer, 21 N. J. Eq., 
(6 ©. E. Green,) 434, where this is the rule laid down.) But 
whilst the proposition, that the jurisdiction of a constitutional 
court cannot be added to, has sometimes been enunciated 
from the bench, it has not, so far as I can discover, been 
applied where there was not held to be something else in the 


Constitution indicating an intention not to allow the increased 
jurisdiction. In Titus v. Latimer, 5 Tex., 436, Justice Lips- 
comb said of the District and Supreme Courts, that they were 


essentially the creatures of the Constitution, and that “on 


i it 


these courts the Legislature can neither confer nor take away 


jurisdiction.” But the decision denying the right 
from the Justice’s to the District Court, was place 
ground, that in providing for a general superintendence 
control over inferior jurisdictions by means of writs, it was 
intended to withhold the right of appeal. In the celebrated 
ease of Marbury v. Madison, 1 Cranch, 157, the Supreme 
Court of the United States held, that Congress could not add 
to the original jurisdiction given to that court by the Consti- 
tution; but that decision was based, not upon any general 
reason forbidding the extension of the jurisdiction of a court 
created by the Constitution, but upon the implied prohibi- 
tion arising out of the clause following the designation of 
the cases in which it shall take original jurisdiction, viz.: 
“Tn all other cases the Supreme Court shall have appellate 
jurisdiction.” It was held, that the plain import of the words 
limited the original jurisdiction to the cases described in the 
Constitution. So far as I have been able to find, these cases 
are, as much as any other, referred to and relied on as adju- 
dications establishing that a constitutional court cannot act 
otherwise than by virtue of its constitutional jurisdiction. 
And why, I ask, may not suits against the State, without 
reference to subject-matter or amount, or cases of contested 
elections of whatever nature, or, indeed, any special cases or 
proceedings not necessarily, under the Constitution, pertain- 
ing to the courts; or yet, if there be any such, any ordinary 
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suits or cases not embraced in the allotment to the court spe- 
cified in the Constitution,—why, I say, may not the Legisla- 
ture distribute all of these to such of the constitutional courts 
as are in their organization fitted for their adjudication? Is 
the independence of the courts endangered by accepting from 
the Legislature jurisdiction of cases against the State, or of 
cases of contested elections for county-seats, or for office ? 
The habits of our citizens lead them to look to the regular 
courts of the country for an impartial and intelligent decision 
of controversies, and the Constitution was scarcely designed 
to prevent those courts from lending their aid to the decision 
of such questions of public interest as are in their nature sus- 
ceptible of judicial determination, and which may be by the 
law-making power referred to them. There is no analogy 
between the exercise of such jurisdiction and a case in which 
the court is sought to be charged with executive duties, or to 
be used as a mere commission. ‘The Constitution secures the 
independence of the constitutional courts; but surely that 
independence may be left unimpaired, although they should 
act as special tribunals in such cases as contested elections or 
suits against the State—cases in their nature appropriate for 
the action of the courts, but cases not assigned by the Consti- 
tution to any court. 

Reading the Constitution in the light of the judicial history 
of the State, and construing it so as to leave unimpaired the 
protection which it throws aroand the citizen in his life, lib- 
erty, and property, but so as at the same time to facilitate 
the settlement of questions affecting the public, in accord- 
ance with established usages, my opinion is, that on these 
principles, and under the authority over the entire subject of 
the removal of county-seats, vested by the Constitution in the 
Legislature, it was competent for them to allow the result of 
an election for the removal of a county-seat to be contested 
in the District Court by a voter, although he had no pecu- 
niary interest in the matter; and, therefore, that in this case 
the District Court should have proceeded to try the case and 
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adjudicate the same, ascertaining “ the number of legal votes 
cast. by those entitled to vote at said election, without refer- 
ence to the mere irregularities of the returns of the election, 
or other such matters.” 


(This case was submitted at Tyler, but carried to Galves- 
ton, and there decided, February 7, 1878.} 





SUPREME COURT OF TEXAS. 


GALVESTON TERM, 1878. 





E. M. Smiru Et AL. v. JuLIA CHENAULT, ADM’x. 


1, EVIDENCE.—If a party is permitted to read in evidence a part of the 
adversary party’s answer in other cases, such adversary should be 
allowed to read so much of the remainder of the answers as refers 
to the same subject-matter as that part read against him. 

2. EVIDENCE IN FRAUD.—On a trial involving the title toa tract of 
land, which had passed from a party who had been discharged in 
bankruptcy, and the good faith of the transfer is drawn in question, 
evidence of such bankruptcy proceedings is admissible, as a fact, to 
be taken with others on that point. 

3. ADMISSIBILITY OF DEED PRODUCED BY ADVERSE PARTY.—A deed 
made by one defendant to another defendant, and being a link in 
the title claimed by defendants adverse to that of the plaintiff, and 
which deed had been filed by defendants in the suit, and notice 
given to plaintiff of such filing, and of the recording of which by 
part of the defendants there is evidence, may be introduced by 
plaintiff without further proof, and especially so when there was 
no effort to discredit it made by the defendants. 

4. JUDGMENT, FORM OF.—A judgment rendered without including in 
the entry the names of the parties plaintiff or defendant, but in the 
caption giving the firm-names, and in the body of the judgment 
plaintiffs recover of defendants, no names being given, will support 
a sale under execution issued reciting the names of all the parties, 
when the deed made under such sale is collaterally attacked. 

5. EQUITABLE RIGHT IN LAND MAY SUSTAIN A HOMESTEAD.—An 
equitable right to land occupied as a homestead, is protected from 
forced sale equally as if the legal title was had. 

6. PARTNERSHIP USE OF A HOMESTEAD WILL NOT AFFECT IT.—Oc- 
cupation of a homestead, owned by one of the parties in a firm, for 
use in the partnership business, it not being inconsistent with use 
as homestead, will not affect the homestead exemption attached to 
the property before such use. 

(455) 
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7. HOMESTEAD BY TENANT IN COMMON ONLY EXTENDS TO THE QUAN- 
TITY OF HIS ESTATE.—One member of a partnership, residing on a 
tract of land less than 200 acres, owned in common by the partner- 
ship, on the dissolution of the firm cannot assert, from such occu- 
pancy, a homestead right to the entire tract, as against creditors of 
the firm, or of the other members of the firm. 

8. LIMIT OF HOMESTEAD TO LAND OWNED BY CLAIMANT.—One can- 
not acquire homestead rights in land he does not own; nor can the 
owner of land withdraw it from liability to be sold under execution, 
by consenting to its occupancy as homestead by another. 


Apprat from Jefferson. Tried below before the Hon. W. 
Chambers. 

In 1866, A. T. Chenault conveyed a tract of 160 acres of 
land, on which was an old mill, to E. M. Smith and Hugh F. 
Young. After the purchase, Smith and Young became part- 
ners in the lumber business, and erected on said tract the 
necessary mills and machinery for said business. 

In 1868 or 1869, E. M. Smith moved upon the land, and 
occupied it thereafter as a homestead. 

May 2, 1870, a judgment was rendered in the District 
Court of Orange county, a copy of which is as follows: 

“A. T. Cuenautt & Co. 
v. No. 239. May 2, 1870. 
Smit & Youna. 

“On this day, came the parties, by their attorneys, and 
thereupon came a jury of good and lawful men, who, being 
duly impanelled and sworn, well and truly to try the issue 
joined between the parties, upon their oaths do say, that they 
find for the plaintiffs, and assess their damages at the sum of 
six hundred and eighty-nine dollars and ninety cents ($689.90). 
It is therefore considered by the court, that said plaintiffs do 
have and recover of the said defendants the sum of six hun- 
dred and eighty-nine dollars and ninety cents, with interest 
thereon, at the rate of eight per cent. per annum, together 
with all costs in this behalf expended; for which let execution 
issue,” 

Upon this judgment, execution issued 16th of May, 1870. 
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The execution, after the proper style and direction, proceeds: 
«Whereas, A. T. Chenault and John O. McGhee, on the 2d 
of May, A. D. 1870, in the District Court of Orange county, 
recovered a judgment against Elial M. Smith and Hugh F. 
Young for the sum of $689.90, debt,” &c. 

This execution was levied on the undivided interest of 
Young in said tract of land, mills, machinery, and other 
improvements, and on October 6, 1870, Chenault, under said 
levy, &c., became the purchaser. 

There were other proceedings affecting the ownership of 
the Young undivided interest. It was sold under another 
execution, and bid in by N. A. Young, son of defendant 
Hugh F. Young, and reconveyed to his father by said N. A. 


so 


Young; and by deed of trust of Hugh F. Young and wife to 
J. C. Smith, trustee, and by him to Black, son-in-law of FE. M. 
Smith. Black also put up some machinery upon the land. 

November 20, 1870, A. T. Chenault brought suit, in the 
District Court of Orange county, against Elial M. Smith, his 
wife, Harriet 8. Smith, J. C. Smith, 8. R. Smith, and W. TI. 
Black, for the undivided half interest in said tract of land, 
and for an additional interest in machinery, &c.; the petition 
asserting that the E. M. Smith interest had been purchased 
by one Henry M. Deschaumes, and was by him held. 

FE. M. Smith and Harriet E. Smith claimed the land as 
their homestead. They attacked the sale of the land under 
the execution sale made October 6, 1870, in case of A. T. Che- 
nault & Co. v. Smith & Young, as a nullity, and fraudulently 
made, in selling about $5,000 in value for $100, bid at the 
sule. The venue was changed to Jefferson county. 

The plaintiff recovered judgment for the land sued for. 
Smith and wife perfected an appeal. ‘The case, so far as 
necessary to the understanding of it, is further given in the 
opinion. 

Opinion was rendered January 30, 1877. 


[No briefs for appellants have reached the reporters.] 
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Spencer § Stewart, for appellees.—A homestead cannot be 
asserted in co-partnership property. (Elias v. Verdugo, 27 
Cal., 418; Giblin v. Jordan, 6 Cal., 416; Kellersberger v. 
Kopp, 6 Cal., 564; Reynolds v. Pixley, 6 Cal., 166; Wolf & 
Davis v. Fleischacker, 5 Cal., 244; West v. Ward, 26 Wis., 
580; Thurston v. Maddocks, 6 Allen, 428.) 

The judgment was sufficient to support the execution sale. 
(Hays v. Yarborough, 21 Tex., 488; Luter v. Rose, 16 Tex., 
53; Alexander v. Miller, 18 Tex., 897.) 


Moore, Associate Justice.—This suit was brought by A. 
T. Chenault, appellee’s intestate, against Elial M. Smith and 
his wife, Harriet E. Smith, the appellants Hugh F. Young, 
J. C. Smith, 8. R. Smith, and William H. Black, for the re- 
covery of an undivided half of a tract of 160 acres of land, 
known as the Empire Mill tract, with the improvements 


thereon, consisting of houses, mill-houses, a steam saw-mill, 
two boilers, one engine, one shingle-machine mill and fixtures, 
levied upon and sold as the property of the defendant 
Young, under execution on a judgment against the firm of 
Smith & Young; and also for the undivided half interest cf 
the defendant Elial M. Smith in a shingle-machine mill, the 
engine attached thereto, &c., said Smith’s interest in all of 
said property, except that last named, as alleged by the plain- 
tiff, having been sold by the sheriff under an individual judg- 
ment against him, and purchased by one Deschaumes, pre- 
vious to the levy and sale on the execution under and by 
virtue of which the plaintiff claims to have acquired his title. 

The defendants, Elial M. Smith and wife, Harriet E. Smith, 
in their answers, allege that said 160 acres of land was pur- 
chased by said Elial M. Smith and the defendant Young, as 
partners, with the view of erecting thereon inills and ma- 
chinery for the manufacture and sale of lumber; that said 
Young desired Smith to superintend the erection and con- 
struction of said mills and machinery, and the running and 
operating of the same after their erection, and in considera- 
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tion of said Smith doing this, said Young agreed that he 
should have said 160 acres of land for his homestead; and 
that shortly after the purchase of said land, he, said Smith, 
with the consent of Young, moved upon said land, and des- 
ignated it as his homestead, and from that time hitherto had 
occupied and resided upon it, with the consent of said Young, 
as his homestead; that he had fully performed his agreement 
and undertaking with said Young, to superintend the erect- 
ing and running of said mill, &c.; and that said land was, at 
the time of the levy and sale under which the plaintiff claims 
to have purchased, the homestead of himself and family. 

The original plaintiff dying before judgment, the appellee, 
Julia Chenault, was allowed by the court to make herself a 
party, and prosecute the suit as his administratrix. 

On the trial, apart from the objections made to the plain- 
tiff’s title, and evidence relied upon in its support, the appel- 
lants, Smith and wife, rested their entire defense upon thei 
claim, that the property sued for was a part of their home- 
stead ; and as none of the other defendants have perfected 
their appeal, or are here complaining of the judgment, it is 
therefore only necessary for us to consider such of the rul- 
ings of the court assigned as error as call in question appel- 
lee’s right to the judgment recovered by her against appel- 
lants. In doing this, no special reference need be made to 
the assignments of error; for if this should be done, it is ex- 
tremely questionable whether it could be held that any of 
them would be found sufficiently specific and definite to 
require consideration by the court. 

It is not perceived that appellants sustained any injury by 
reason of the rulings of the court set forth in the bills of ex- 
ception, though it is admitted that they are not altogether 
free from error. If the plaintiff was permitted to read to 
the jury a part of appellants’ answer in other cases, certainly 
they were unquestionably entitled, and should have been 
allowed, to read so much of the remainder of the answers as 
referred to the same subject-matter as that part of it read by 
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the plaintiff; and although the bill of exceptions does not 
very clearly show that the court refused to allow appellants 
to do this, if we could see that any injury had been done 
appellants by the alleged ruling of the court, notwithstand- 
ing the deficiency of the bill of exceptions, we might deem it 
proper to reverse the judgment. But we can see no reason 
to suppose, from anything in the answers, that appellants suf- 
fered any prejudice by the ruling, however erroneous it may 
have been. 

The objection to the evidence showing that Smith had 
been adjudged a voluntary bankrupt is untenable. It was 
clearly admissible, in connection with the other facts before 
the jury, touching the bona fides of his transfer to his son-in- 
law Black of the property claimed by him. 

Under the circumstances, the defendants had little ground 
to object to the introduction by plaintiff of the deed from 
Newton A. to Hugh F. Young. The deed was made to one 
of the defendants, and was a link in the chain of title under 
which others claimed. Notice had been given to the plain- 
tiff that it would be offered in evidence by the defendants. 
Although they failed to introduce it, they made no effort to 
throw any discredit upon it when offered in evidence by the 
plaintiff; and appellant Smith testified that the original deed 
had been sent to him, as must be inferred, by defendant 
Young, or his son, the maker of it, and that he himself had 
caused it to be placed upon record. 

















The only remaining objection made by appellants to the 
testimony relied upon by appellee, which need be noticed, is 
that the execution under which the plaintiff derives her title 
was not supported by the judgment under which it issued. 
The judgment in question is believed to be in conformity 
with general usage and practice in many of our courts in 
similar cases. The alleged defect is believed at most to be 
a mere irregularity; and although more attention should be 
given to such entries, and greater particularity and exactness 
should be observed in making them than is found in the 









Smitu v. CHENAULT. 





Opinion of the court. 





present instance, the alleged defect is certainly not of a char- 
acter to avoid the judgment, or afford ground of complaint 
in a collateral proceedin 


g. 

It remains to inquire whether any injustice was done ap- 
pellants, in respect to their claim to the property sued for as 
their homestead, by the charge of the court or the verdict of 
the jury. 

If there was a valid and binding contract between Smith 
and Young, by which the interest or title of the latter to the 
land became vested in the former, although the contract be- 
tween them may have been in parol, if it was so far perform- 
ed as to entitle Smith to compel its specific performance, we 
imagine that no objection could be made to his right to appro- 
priate and designate the land to which he was thereby entitled 
as his homestead. And if he had in fact done so, it could 
not he subjected to forced sale for the payment of either his 
vt 1 oang’s partnership or individual debts. Nor if there was 
a valid and binding contract or agreement between them, by 
which the title or right to the land had passed to or vested in 
Smith, could his right to fix his residence upon it, and appro- 
priate it to the purposes of a homestead, be abrogated or 
defeated by either a voluntary or absolute and binding agree- 
ment, that it might be also used for any partnership purposes, 
during the continuance of the partnership, not inconsistent 
with its occupation as a homestead. The charge of the 
court, we think, fairly presented this view of the law to the 
jury, and was certainly all that, under the facts of the case, 
the appellants were entitled to ask. 

It is insisted by appellants, however, that by fixing their 
residence upon the land with the consent of Young, although 
it was bought and paid for by Smith and Young jointly, and 
large expenditures had been jointly made upon it, to enable 
them to conduct and carry on their partnership business, that 
he was entitled to the entire tract, it being less than 200 acres, 
by reason of its having been designated and settled upon by 
him as his homestead. Or at least this was the case when the 
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partnership was, either voluntarily or otherwise, dissolved. 
Certainly, we cannot think that such a proposition has any 
color of law or reason for its support, although it is claimed 
that the precise point has been heretofore ruled by this court 
in a case involving this very land. (Smith v. Deschaumes, 


37 Tex., 429.) But an inspection of this case shows that the 
court were of the opinion that the evidence showed that 
‘Young had sold his interest in the land to Smith. It should 
also be observed, that the judgment under which the plaintiff 


claimed was not against the firm, but against Smith individ- 
ually; and hence the purchaser only acquired his individual 
interest in the property after the payment of the partnership 
demands. And it may be that the homestead right of the de- 
fendant might in such a.case be set up against an individual 
creditor, for aught that we are now called upon to decide. It 
is also proper to observe, that the question in this case, is not 
whether the owner may not appropriate or desiguate for a 
homestead, land while held jointly or in common with an- 
other, which seems to be decided in the negative by courts 
of high authority, but as to which we are inclined at present 
to express no opinion. (See Wolf v. Fleischacker, 5 Cal., 
244; Reynolds v. Pixley, 6 Id., 165; Giblin v. Jordan, Id., 417; 
Kellersberger v. Kopp, Id., 565; West v. Ward, 26 Wis., 579; 
Thurston v. Maddocks, 6 Allen, 427.) 

Certainly, a man cannot acquire a homestead right to land 
that he does not own; nor will the bare fact of the owner 
consenting to the occupancy or settlement by another upon 
his land prevent its being sold for the payment of his debts. 
If so, any one might put his creditors at defiance, by partner- 
ship agreements with those with whom he should carry on 
business, for them to oceupy and reside, with their families, 
upon his land.” Nor will it do to say, that if a party occupies 
the land as his homestead, no one but the owner can object 
to the interposition of the homestead claim to prevent its sale. 
It is an axiom, that a debtor must be just before he is gener- 
ous; and though he may be willing to give his property to 
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his friend and former partner, rather than see it sold for the 
payment of his debts, the law will not permit him to do so. 
Unless, therefore, appellants’ right to the laud had become 
vested before appellee’s lien attached to it, the claim that it 
was their homestead was without foundation. So the jury 
found; and, from anything seen in the record, we think cor- 
rectly. 
The judgment is affirmed. 
AFFIRMED. 





P. J. Wirtus & Bro. v. A. Gay, Apm’r. 


. Venpor’s LIEN—ADDITIONAL SECURITY.—Though taking a note 
in payment for land, with sureties thereon, raises a presumption of 
the waiver of the vendor’s lien, still that presumption may be re- 
butted by proof that the vendor relied upon the land, as well as upon 
the security given, for the payment of the purchase-money. 

. RECITALS—NOTICE.—If a fact is recited in a deed through which a 
party claims title to land, he is held to have notice of that fact. 

3. SAME.—The recital in a deed that the consideration was ** secured to 
be paid to us [the grantors] by the’’ grantee, conveys the intelli- 
gence, to any one who might inspect it, that the money was not 
paid down for the land, and that it was secured by the grantee to 
be paid at some future time; which facts are suflicient to excite in- 
quiry which, if followed to its proper source, would lead to full 
notice. 

. DECLARATIONS OF PARTIES—EVIDENCE.—The declarations of one 
of several parties defendant, in his own favor, are not admissible, in 
behalf of another defendant, to defeat the plaintiff’s action as against 
the party offering the declarations. 


AppraL from Montgomery. Tried below before the Hon. 
James Masterson. 

May 4, 1872, Appelton Gay, administrator of Uri Brooks, 
brought suit, in the District Court of Montgomery county, 
against G. A. Matthews and H. N. Jones, for balance due on 


& promissory note made by them and L. W. Matthews, de- 


ceased, to Uri Brooks, for 200 acres of land conveyed to said 
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G. A. Matthews by Brooks and wife. The note was made 
October 3, 1859. and was due January 1, 1861. The deed 
was executed October 3, and recorded October 4, 1859. 

By supplemental petition, filed March 26, 1875, plaintiff 
alleged, that, as between the makers of said note, L. W. Mat- 
thews and II. N. Jones were sureties of G. A. Matthews, 
but that the said Brooks, in addition to said security, also re- 
tained a lien on the land sold, to secure the payment of said 
note; that in October, 1869, G. A. Matthews conveyed to 
one L. L. Matthews, who, at his purchase, had actual and 
constructive notice that Brooks retained the vendor’s lien on 
said land, which was unsatisfied; that in February, 1868, L. 
L. Matthews made a deed of gift to his minor children, Ella 
and Lee, for said land; that about the time of the execution 
of said deed of gift, P. J. Willis and Richard 8. Willis’ (the 
firm P. J. Willis & Bro.) obtained a judgment against L. L. 
Matthews, under which the land was sold under execution, 
when P. J. Willis & Bro. became the purchasers ; that the 
land had also been sold under another execution in favor of 
T. W. Smith, and purchased in by Smith; that the purchas- 
ers, P. J. Willis & Bro. and T. W. Smith, had notice of the 
vendor’s lien upon said land. 

The death of defendant I. N. Jones was alleged, and that 
his wife, Eleanor P. Jones, was left executrix, without con- 
trol of the Probate Court. Process and judgment was asked 
against said Ella and Lee Matthews, P. J. Willis & Bro., T. 
W. Smith, and the executrix, Eleanor P. Jones. 

In the original and supplemental petitions the land was 
described, and judgment asked against the makers of the note 
for the amount due, and against those claiming the land for 
a decree establishing and foreclosing the vendor’s lien upon 
the land. 


P. J. Willis & Bro. pleaded numerous defenses, demur- 
ring to the petition; denied that the lien existed or was re- 


served; alleged that the additional personal security taken 
was an abandonment of the lien; that the lien was waived; 
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that it was a stale demand; payment of the note; arrange- 
ments among the makers, by which H. N. Jones was to be- 
come principal, and was to pay the note; alleging facts on 
which action of the court was invoked declaring the note sat- 
isfied as against the land, &c. 

The jury returned a verdict, finding for the plaintiff the 
balance due on the note sued on, ($1,402.43,) and that Brooks 
had a vendor’s lien on the land described in the plaintiff’s 
petition to secure the payment of the note, and against the 
claim of Ella and Lee Matthews; and for Willis & Bro. and 
Smith for the balance of the proceeds of the sale of the land, 
after satisfying plaintiff’s demand. 

Upon the verdict, judgment was rendered, and Willis & 
Bro. appealed. 

The testimony and instructions are sufficiently set out in 
the opinion. 


N.H & J. R. Davis, for appellants.—The plaintiff’s plead- 
ings show, that when Brooks sold to Matthews, he made a 
deed, reciting that he had taken the note, with personal secur- 
ity, which is the foundation of this suit. Hence appellants’ 
demurrer was erroneously overruled. (Parker County v. 
Sewell, 24 Tex., 238; Autrey v. Whitmore, 31 Tex., 623; 2 
St. Eq., 1226, and note; 1 Greenl. Ev., 277; 4 Wheat., 201.) 
They ask this court to reverse and dismiss the case, at costs 
of appellee. (Paschal’s Dig., art. 1562.) 


The appellants complain of the rulings on their exceptions: 
Ist. Because plaintiff does not set out the terms of the con- 
tract for vendor’s lien. 2d. Because he sets up a verbal con- 
tract for vendor’s lien. 83d. Because he prays to establish 
and foreclose vendor’s lien. All erroneously overruled by 
the court below. 


This court has correctly held that the vendor’s lien is not 

a matter of contract, either verbal or written, and that it 1s 

the creature of a courf of equity. In this case, it is averred 

that it is retained, and that, in addition, “the said Brooks, in 
30 
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addition to said security, also retained a lien on the said land 
sold, to secure the payment of said note.” The plaintiff tes- 
tified in the case, and the burden of his evidence was to es- 
tablish a verbal lien by contract, in which he is contradicted 
by the evidence of defendant G. A. Matthews, the written 
contract, and all the circumstances. (1 Greenl. Ev., sec. 
277.) 

The appellants also complain of the rulings of the court on 
the exceptions of appellee to their fourteenth plea, of stale- 
ness, which is good as a common-law defense in equity, re- 
gardless of any statute of limitations. This action accrued 
January 1, 1861, and the evidence shows that it would bea 
hardship on the sub-purchasers to enforce it at this late day 
in equity, where the rule is, that if one of two innocent par- 
ties must suffer, he who trusts most must suffer most. * * 

[Counsel argued at length upon points not discussed in the 
opinion. ] 


Baker § Botts, for appellee.—It is submitted, that the main 
question, if not the only one involved in this appeal, is 
whether appellee, on the pleadings and evidence, has a lien 
on the land described in his petition, for payment of the bal- 
ance of the, purchase-money. In other words, whether ac- 
cepting personal security is, of itself, such conclusive evidence 
of a waiver of lien as estops the vendor from showing by 
parol that a vendor’s lien was, in fact, contracted for, and 
intended to be retained, and that the personal security was 
only voluntary on the part of the sureties, and was not given 
or accepted in lieu of the lien. 

If not estopped, as between the original parties, there can 
be no difficulty in applying the law to the facts in this case, 
because the allegations and proof abundantly show that all 
parties claiming an interest in the land had express notice 
of the lien, and that the purchase-money had not been paid, 
and was claimed as a lien. 

The vendor’s lien is not an estate in land, nor is it a charge 
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on the land, but it is an equity between the parties and their 
privies in law or estate, to be resorted to on fuilure to pay 
the purchase-money. It is generally considered to be a per- 
sonal privilege in the vendor. (Perry on Trusts, sec. 238, and 
authorities.) It is an implied lien or personal privilege in 
the vendor, which need not be in writing, but which a court 
of equity will enforce against the land as a remedy, in ab- 
sence of any facts going to show that the parties intended to 
waive it; and this intention is a question of fact, to be de- 
termined by the jury upon the proof. (Perry on Trusts, sec. 
236.) 

The lien or privilege need not be in writing, nor need be 
the waiver. The lien may be part of the contract of sale, or 
it may be only an implication of law, arising from the fact 
of sale, in absence of proof showing a waiver, or such facts 
as will raise the presumption that it was intended thereby to 
waive the lien. It, not being an estate or interest in the 
land, may be said, properly, to be one of the vendor’s rem- 
edies for the purchase-money; and, like all other remedies, 
need not be incorporated in the written contract for sale. If 
it was intended by the parties to be waived, this may be 
shown by any facts or circumstances that will satisfy the 
mind of the jury that such was their intention. This was 
shown by parol in Brown »v. Christie, 35 Tex., 690. If, on 
the other hand, the vendor has taken personal security, or 
done any other act from which the law will presume a 
waiver, then the fact that he relied as well upon his lien as 
upon the other security, or that it was the intention of the 
parties that he should have his vendor’s lien as well as his 
other security, may be shown by the acts and declarations of 
the parties, or by any facts or circumstances that will satisfy 
the jury that such was the intention of the parties. (1 Lead. 
Cases in Kq.,273; 2 Humph., 248; 3 Id.,616; 3 Kelly, 333; 
6 Grat., 44; Cordova v. Hood, 17 Wall., 1,—a case from 
this State; Ellis v. Singletary, 45 Tex., 27; Faver v. Rob- 
inson, 46 Tex., 206.) 
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In the case at bar, the plaintiff admits that personal seen- 
rity was taken, but avers that the vendor’s lien was also con- 
tracted for, retained, and relied on as well. In other words, 
that the personal security was in addition to the vendor’s 
lien; and the testimony shows it. In this respect, it differs 
from Parker County v. Sewell, 24 Tex., 238, where it was 
held, that taking personal security where it does not appear 
that the vendor reposed as well upon his lien as upon such 
security, will be deemed a waiver of the lien. In that case, 
the court, in the concluding part of the opinion, employs 
this significant language: “ Parker county took a note, with 
two persons as securities, and there is nothing in the case 
to show any intention to repose upon tke vendor's lien as 
well as upon the other security.” “It is, therefore, (7. e., 
because such intention did not appear,) plain, upon the au- 
thorities, that the lien was extinguished.” So in all the cases 
cited by the court in Parker county opinion. They were de- 
cided upon the legal presumption of waiver, without allega- 
tion or proof being offered to repel the legal presumption 
arising from the fact of taking other security. 


Roserts, Cuter Justice.—There are forty-five grounds of 
error assigned in.this case, presenting all the questions that 
arose upon the trial in the District Court. The record, con- 
tained in 214 pages, presents the case for adjudication, upon 
all of the matters involved in it, the same as it was presented 
in the court below. The effect of the appeal, under such cir- 
cumstances, is simply to transfer the case from one court to 
the other for retrial upon all contested points, without any 
responsibility being assumed by counsel of selecting and pre- 
senting any particular questions of law or of fact for adjudi- 
cation in this court. To present the views of the court upon 
each and all of the errors assigned separately, would require 
a voluminous opinion, disproportioned to the importance of 
the questions raised by most of them. The necessity is, 
therefore, devolved upon this court of selecting and present- 
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ing such questions as are deemed important to be consid- 
ered, in determining whether or not the judgment should be 
reversed. 

First, then, as to the correctness of the charge, which, upon 
the leading point in the case, was, in substance, that though 
taking a note in payment for the land, with sureties thereon, 
raised a presumption of a waiver of the vendor’s lien, still 
that presumption might be rebutted by proof that the vendor 
relied upon the land as well as upon the security given for 
the payment of the purchase-money. ‘This is in accordance 
with the decisions of this court. (Ellis v. Singletary, 45 Tex., 
27; Faver v. Robinson, 46 Tex., 206.) The pleading and 
evidence were sufficient to sustain the verdict of the jury, in 
favor of the plaintiff below, under this charge. 

The next question is,—Did Willis & Bro. have notice of 
this lien at the time their judgment was rendered? there be- 
ing no doubt as to actual notice having been given to them 
on the day of sale, under their own execution, when they 
purchased the land. 

The deed from Brooks to G. A. Matthews reads as follows, 
to wit: “Know all men by these presents, that we, Uri 
Brooks and Sarah Brooks, wife of said Uri, of the State and 
county aforesaid, for and in consideration of $2,700 secured 
to be paid to us by George A. Matthews, the receipt of which 
is hereby acknowledged, have granted,” &. This deed was 
executed and recorded in 1859, long before the attachment 
and judgment in favor of Willis & Bro. against L. L. Mat- 
thews, to whom the land was sold by G. A. Matthews in 1865; 
and who, it is averred and proved, had personal notice of the 
claim of vendor’s lien given by Gay, administrator of Brooks’ 
estate, at the time of his’said purchase in 1865. 

It is well established, that if a fact is recited in a deed, 
through which a party claims title to land, he is held to have 
notice of that fact. Willis & Bro. claim title to the land 
under this deed from Brooks and wife to G, A. Matthews, 
And it being recorded would also give them notice. The 
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recital in this deed, that the consideration was “secured to 
be paid to us by George A. Matthews,” clearly conveyed the 
intelligence, to any one who might inspect it, that the money 
was not paid down for the land, and that it was secured by | 
said Matthews, to be paid at some future time. Though this 
does not amount to an express contract retaining a lien upon 
land, for the want of appropriate terms, yet it is the recital of 
a fact which was well calculated to put a subsequent pur- 
chaser upon inquiry, which, if followed up in the right direc- 
tion, would, as shown by the proof, readily and certainly have 
led to full notice that the purchase-money had not been 
paid to Brooks, or to Gay, the administrator of the estate. 
That is sufficient to charge Willis & Bro. with notice of the 
lien. (Johnson v. Gwathmey, 4 Litt., (Ky.,) 317.) 

Again, Willis & Bro. pleaded, in defense of the action 
on the note, in order to defeat the operation of the lien to 
their prejudice, that Jones, one of the sureties on the note 
from George A. Matthews to Brooks, had and owned, at and 
before the institution of this suit, allowed claims against 
Brooks’ estate to an amount larger than the debt sued on, 
by which it was extinguished, the estate of said Brooks being 
solvent. The evidence admitted to go before the jury failed 
to establish these facts. Gay, in giving his testimony, ad- 
mitted that he had agreed to receive in payment any of such 
allowed claims, and was still willing to do so; and that Jones 
had paid several hundred dollars in that way, which amount 
was credited on the note. -In order to establish the facts of 
this plea, Willis & Bro. offered the testimony of Dr. Irion, 
to the effect that he had heard said Jones say that he had 
bought up claims against the estate of said Brooks, deceased, 
to put as a credit on the note sued on; to the exclusion of 
which, by the court, they excepted; which appears in a bill 
of exceptions in the record. This was an effort to prove the 
admission of a fact, stated by a defendant in the suit, made in 
favor of his own interest, the tendency of which was to defeat 
the plaintiff’s claim, that was sued on as against Jones, and 
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consequently to defeat the operation of the vendor’s lien as 
against Willis & Bro., by the extinguishment of the debt 
secured by said lien. This was certainly not permissible, 
and the court did not err in excluding such evidence. 

These are the questions which related to the defense of 
Willis & Bro., in a manner to require any discussion; and as 
the other defendants have not appealed, it is unnecessary to 
refer to any question relating to them. 


JUDGMENT AFFIRMED, 





Tuomas B. Howarp vy. Lettre MARSHALL ET AL. 


FAMILY HOMESTEAD—CONSTITUTION.—It was the intention of the 
framers of the Constitution of 1869 to protect, in its homestead 
rights, 2 family composed of husband, wife, and children, and not 
a family composed of persons neither related by blood nor con- 
nected by marriage. 

2. HOMESTEAD—STATUTE CONSTRUED.—The ‘‘act detining the home- 
stead and other property exempt from forced sale in this State ” 
(Paschal’s Dig., 6834, 6835) superseded all former laws on the sub- 
ject of exemptions. 

3. SAME—ONLY A FAMILY CAN HAVE HOMESTEAD.—Since said act, 
there can be no homestead, save to the family. 

4. SAME.—Servants of a testator cannot take by devise a homestead 
as against creditors. 

5. ADDITIONAL LEGISLATION suggested on subject of homestead and 
exemptions. 


AppraL from Fort Bend. Tried below before the Hon. 
L. Lindsay. 

From the briefs of counsel and opinion, a full statement of 
the case appears. 


George Quinan, for appellants.—The points in controversy 
on this appeal, are whether the appellees were vonstituent 
members of the family of Lb. G. Marshall to entitle them, 
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under the law, to reserve the homestead from administration 
and to the property therein, and whether, under the will of 
B. G. Marshall, all his property was subject to the payment 
of his debts. 

The will of B. G. Marshall, written in 1867, contained a 
bequest of “all my property to my former true and faithful 
servants, Duncan Marshall and his wife, Lettie Marshall, 
during their lifetime, and at their death, but not until the 
death of both of them, to their grandchildren (naming them). 
Of course, my debts will have to be paid; but I hope to live 
long enough to pay every cent I now owe, an” at my death 
I hope to owe nothing.” 

The testimony establishes the facts that Marshall was a 
~ingle man, and died insolvent. 

The relation in which appellees stood. towards him, was 
that of persons who had formerly been b's slaves, and were 
at his death living on his plantation, rad, such of them as 
could work, cropping there on shares. ‘The account and oath 
of Lettie Marshall prove that in January, 1871, she made 
contract with Marshall to farm with him on shares for the 
year 1871; that she was to have a squad of eight or ten 
hands; that she was to receive for special services out of his 
half of the cotton one hand’s share, and this she claimed and 
was paid by the administrator. In her testimony, Lettie says 
she was Marshall’s confidential servant, and that he treated 
her like she was one of the family; that she lent him money, 
and worked for a share of the crop, &c. She lived in the 
same house with Marshall, who was a cripple, and she waited 
on him, &e. 

This is as fair a statement of the appellee’s case as the 
statement of facts will warrant. 

The provisions of our laws bearing upon the case are the 
Constitution and the Probate law. 

The Constitution says: “The homestead of a family shall 
not be subject to forced sale for debts; * * * nor shall 
the owner, if a married man, be at liberty to alienate the 
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same, unless by the consent of the wife, and in such manner 
as may be prescribed by law.” 

The Probate law (section 26) says: “The property re- 
served from forced sale by the Constitution and laws of this 
State, or its value, if there be no such property, does not form 
any part of the estate of a deceased person, where a constit- 
uent of the family survives.” 

Section 125 provides: “ Where the husband dies, the wite 
surviving, or a parent dies, leaving a child or children under 
twenty-one years of age, and unmarried, or a daughter un- 
married of any age, if the provisions for one year exempted 
by law be not found in kind among the property left by the 
deceased, an equivalent thereto in money shall, on return of 
the inventory and appraisement, be ordered by the court to 
be paid to such survivor or survivors, as a claim of the class, 
provided such survivor or survivors have not sufficient means 
for their support.” 

I submit that, under the facts proven, and the law, the ap- 
pellees were not constituents of the family of B. G. Marshall, 
surviving him. 

No case is reported similar in its circumstances to the pres- 
ent. The decisions upon the subject of what constitutes a 
family, all turn upon the existence of wife and children sur- 
viving, or, where the head of the family exists, whether he 
can save a homestead right because of the existence of a fam- 
ily composed of other persons. 

Family is defined to be all who are in the power of a pater- 
familias, as his children and slaves. (Wharton’s Dict.) 

In a limited sense, the father, mother, and children. (Bou- 
vier’s Dict.) 

The term family primarily means children, as regards be- 
quests. (O'Hara on Construction of Wills, 317.) 

In the construction of wills, it is synonymous with chil- 
dren or relations. (Bouvier’s Dict.) 

Now, the appellees were not in the power of B. J. Mar- 
shall. He had no authority over them. They had no claim 
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for support upon him, and they were not his children, nor 
related to him in any degree. However they might be said 
to compose a part of his family during his lifetime, admitting 
them to be his servants, they certainly could not be such when 
his death rendered servants unnecessary. During his life- 
time they had no interest in Marshall’s homestead, and at 
his death his homestead, as such, ceased to exist. He aban- 
doned it for another home, and acquired, let us hope, a better 
one. 

The construction which was placed upon the law by Judge 
Lindsay would make the provision of the statute read: ‘The 
homestead of Ben. Marshall does not form any part of his 
estate when any servant of his lived after him.” 

I submit that this reading exposes the fallacy of his position. 
What good could result to the servant therefrom? Could he 
claim the homestead, or demand of the administrator the 
value of a homestead ? 

The statement of this proposition shows, I think, without 
further argument, the erroneous character of the judge’s 
charge and the judgment. 


P. E. Pearson, for appellee.—B. G. Marshall was a planter 
in Fort Bend county, Texas, owning a large number of slaves, 
living himself on his plantation, having neither wife, children, 
nor kindred in the State. He was a cripple, and the last 
years of his life a helpless invalid. For thirty years, bond 
and free, the appellee, Lettie Marshall, a negress, lived under 
his roof, with her children and grandchildren, as his house- 
keeper, nurse, and general domestic manager, filling all of 
the duties and relations to him of mother, sister, and daughter. 
She and her younger kindred were the only family Marshall 
ever had in Texas. By his will, he left all his estate to her, 
with remainder to her grandchildren. There was a codicil 
which specially left her his homestead, which he had reserv- 
ed from the mortgage given to the appellant, which codicil, 
as is explained in appellee’s last plea, filed June, 1874, was 
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not passed upon by the court. The estate proving insolvent, 
appellee claimed the homestead as a surviving constituent of 
Ben. Marshall’s family. (2 Paschal’s Dig., sec..5487; Pro- 
bate law of 1870, sec. 26, p. 144.) Upon the trial before a 
jury, a verdict was found in her favor; and as there was cer- 
tainly some evidence to sustain this verdict, this court will 
not reverse the case because there may appear to be a pre- 
ponderance in favor of the opposite view. The only ques- 
tion, then, which needs discussion, is whether or not the 
charge of the court was correct. The charge embraces these 
propositions : 

1. If a constituent of the family survives, being either 
heir at law or devisee under a will, the homestead does not 
pass to creditors. (2 Paschal’s Dig., sec. 5487; Laws of 1870, 
p. 144, sec. 26; 20 Tex., 254; 26 Tex., 551; 27 Tex., 129; 
7 Tex., 21.) 

2. A man’s family may consist of persons who are not of 
kin to him, as wards and domestics, and the like. <A single 
man may have a family. (17 Tex.,76; 7 Tex.,21; 31 Tex., 
680; Const., art. 12, sec. 15; 1 Bouv. Dict., p. 550, title Fam- 
iy; Ulp. Dig., 16, 50, 195; 37 Tex., 50.) 

3. A man may alienate his homestead, regardless of his 
creditors. He may alienate it by deed or by will, because it 
takes nothing from the creditors. (20 Tex., 254; 26 Tex., 
551; 27 Tex., 129; 7 Tex., 21.) Alienation may be by will 
as well as by deed. (1 Blackst. Comm., 287, 384.) 

The will supplies the place of inheritable blood. It is re- 
spectfully submitted that the charges were all correct. 


GouLp, AssoctatEe Justice.—B. G. Marshall, being a crip- 
ple and a single man, never married, lived on his plantation, 
in Fort Bend county, having with him no relatives or con- 
nections, and having no family, unless Duncan Marshall and 
wife Lettie, his former slaves, who, with their children and 
grandchildren, lived with him in the same house, managed 
his domestic affairs, and ministered to his infirmities, having 
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his confidence and friendship as faithful servants, constituted 
such family. In 1871, B. G. Marshall died, leaving a will, 
the material part of which is as follows: “TI give all of my 
property to my former true and faithful servants, Duncan 
Marshall and his wife, Lettie Marshall, during their lifetime, 
and at their death, but not until the death of both of them, 
to their grandchildren, Henry Marshall and Benjamin Green 
Marshall, the children of their daughter Ann Marshall, and 
Robert Willis and Fredonia Willis, the children of their 
daughter Lucy Willis. I would like my plantation to be 
earried on, that my former servants might have a home so 
long as they deported themselves correctly and made good 
hands. Of course, my debts will have to [be] paid; but I 
hope to live long enough to pay every cent I owe, and at my 
death I hope to owe nothing.” The will was written in 1867, 
several years before his death, and in the interim Duncan 
Marshall had died. 3B. G. Marshall died largely indebted, 
and the will having been probated, T. B. Howard, one of his 
creditors, was appointed administrator of the estate, with the 
will annexed. The appellee, Lettie Marshall, alleging that 
she was the principal devisee under the will, and a constit- 
uent member of the family, moved the court to set aside to 
her all such property as was exempted from execution or 
forced sale by the Constitution and laws of the State. This 
application, in which she was afterwards joined by her grand- 
children, was resisted by the administrator, who denied that 
they were constituents of the family. 

The issue thus made was submitted to a jury, who were 
charged by the court, that if B. G. Marshall had a family at 


the time of his death, composed of domestics or servants, 
who were “ recognized, considered, treated, and regarded by 
him as his family,” livir zg in the same house, under the same 
roof, until he died, and they were left by him, when he died, 
in said house as surviving members of his family, the Consti- 
tution exempted the homestead of 200 acres, “so long as such 
surviving family may continue to occupy it as a homestead.” 
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The charge further instructed the jury, that “the plaintiffs, if 
Benjamin G. Marshall had died without a will, could not have 
taken the property by inheritance from him, notwithstanding 
they were the surviving members of his family at the time 
of his death, and so recognized, treated, and regarded by 
him”; but that in such case his property, including the home- 
stead, would have vested in his heirs at law, and if these heirs 
were not members of his family at his death, the property 
would so vest subject to administration and the payment of 
his debts. The charge proceeds: “ But if it was the home- 
stead of Benjamin G. Marshall in his lifetime, by reason of 
his having a family, he could have sold and disposed of such 
homestead either by deed or by will, provided he had no wife 
living and surviving him at the time of his death, and such 
deed or will would vest the title absolutely in the grantees 
under the deed, qr in the devisees under the will, and in such 
case a homestead is freed from all liability to the debts of 
the creditors by the Constitution and laws of the State.” 

Under this charge, there was a verdict for the plaintiffs, 
and judgment setting aside to them the homestead of 200 
acres, from which judgment Howard, the administrator, ap- 
pealed. 

In our opinion, the record fails to show that B. G. Mar- 
shall ever had a family, within the meaning of the Constitu- 
tion, so as to give him a homestead. 

The nature of the family intended is left undefined by the 
Constitution; but we are of opinion that the framers of that 
instrument had in view a family composed of husband, wife, 
and children, for whose protection, in the enjoyment of their 
homestead, they intended to provide. 

Whether the word, as used in the Constitution, may in- 


elude other relatives or connections, it is not necessary in this 
case to decide; but we hold that the Constitution did not 
contemplate a family composed of persons neither related by 
blood nor connected by marriage. The object of the Consti- 
tution has been the subject of frequent comment and com- 
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mendation in this court, as being mainly to secure to the 
husband, wife, and children an asylum beyond the reach of 
the creditor. (Trawick v. Harris, 8 Tex., 314; James r. 
Thompson, 14 Tex., 466; Wood v. Wheeler, 7 Tex., 22; 
Green v. Crow, 17 Tex., 185; Franklin rv. Coffee, 18 Tex., 
415; Hubbard v. Horne, 24 Tex., 272.) 

The Probate laws of 1846 and 1848 each contained provi- 
sions securing ithe homestead to the widow and children, but 
not to others. Speaking of that provision in the law of 1848, 
Chief Justice Wheeler says that “its object seems to have 
been to carry out and effectuate the beneficent object of those 
general laws, excepting the homestead and certain other enu- 
merated property from forced sale.” (Hubbard v. Horne, 24 
Tex., 272.) These enactments are indicative of the legisla- 
tive construction of the Constitution. The Probate law of 
1870, which was in force at the date of Marshall’s death, con- 
tains the following provision: “The property reserved from 
forced sale by the Constitution and laws of this State, or its 
value, if there be no such property, does not form any part 
of the estate of a deceased person, when a constituent of the 
family survives.” (Paschal’s Dig., act. 5487.) In a subse- 
quent section of this law, provision is made similar to that in 
former Probate laws, securing the exemption of one year’s pro- 
visions to the surviving widow and minor children or unmar- 
ried daughter; and it seems clear that it was not the design 
of this statute to change the constituents of the family, or to 
secure benetits to those not related to the deceased. 

We know of no decision of this court which supports the 
view that an unmarried man and his servants or employés 
constitute a family entitled to a homestead under the Consti- 
tution. In the case of Wilson v. Cochran, Justice Lindsay 
expresses his opinion, that the term family was used in the 
Constitution “in its generic sense, embracing a household, 
composed of parents and children, or other relatives, or do- 
mestics and servants; in short, every collective body of per- 
sons living together within the same curtilage, subsisting in 
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common, directing their attention to a common object—the 
promotion of their mutual interest and social happiness.” 
(31 Tex., 680.) The party claiming the exemption in that 
case was a single man, without wife or children, “nor had he 
at any time domestics or servants on the premises,” and the 
decision was, that as he had no family living upon the prem- 
ises at any time, he could not claim a homestead. Very evi- 
dently, the definition given of a family was not necessary to 
the disposition of the cause, and should not be regarded as 
supported by an authoritative decision. 

In Taylor v. Boulware, 17 Tex., 77, Justice Lipscomb, 
speaking of the surviving husband, says: “The death of the 
wife whilst it was his homestead, and his having no chil- 
dren, did not destroy its distinctive character of a homestead, 
he continuing to reside there with his slaves, hirelings, and 
niece, and her husband, Mr. McAlister. If he had been 
without servants, or any one with him, after the death of his 
wife, it would still have been his homestead so long as it 
continued to be his residence, and protected from a forced 
sale.” The decision seems to be based on the latter ground; 
but at all events there was « niece, and the case is no author- 
ity for holding a homestead to be secured to a single man, 
never married, who has no relatives or connections living with 
him. 

It does not appear to have been claimed that Marshall had 
a homestead as a single man, unless he and his servants 
constituted a family; and whatever may have been the law 
prior to or under the exemption of 1866, it is clear, that under 
the exemption statute in force at the time of his death there 
was no homestead exemption save that to the family. In 
Cobbs v. Coleman, 14 Tex., 594, the opinion was expressed 
that the homestead exemption of fifty acres contained in 
the act of 1839 (Paschal’s Dig., art. 3798) applied ‘to single 
men, and was not repealed by the Constitution of 1845. In 
the subsequent case of Philleo v. Smalley, 23 Tex., 502, the 
court say: “It will be worthy of consideration, whenever the 
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question is distinctly presented to this court, whether or not 
the execution law of 1839 is repealed by the provisions of the 
Constitution, so far as it exempts homesteads from forced 
sale.” In 1866, however, a different exemption law was en- 
acted, under which the case of Wilson v. Cochran, supra, was 
decided, substantially holding that a single man, without a 
family, had no homestead. (Paschal’s Dig., art. 3798a.) In 
1870, the statute as to exemptions was again changed, by an 
act entitled “An act defining the homestead and other prop- 
erty exempt from forced sale in this State.” The first sec- 
tion simply reénacts the constitutional provision as to home- 
steads, in the same language. The second section regulates 
the other property reserved to any family exempt from forced 


sale, and winds up by exempting to any citizen not a head 


of a family certain personal property. The third section re- 
peals all laws and parts of laws contravening the provisions 
of that act. There can be no question that this act super- 
seded all former laws on the subject of exemptions, and that 
under it there is no homestead exemption save to the family. 

Our conclusion is, that the record does not show that b, 
G. Marshall ever had a homestead. It does not, then, become 
necessary for us to consider whether there is any foundation 
for the distinction taken by counsel for appellant, between 
the family entitled to an exemption under the Constitution, 
and the family having an interest in the homestead after the 
death of the head. If B. G. Marshall had no homestead at 
his death, it is useless to consider whether there was a sur: 
viving constituent of his family > entitled thereto; or whether 
he had power to dispose of a h mestead by will, so as to de- 
feat the claims of creditors; or yet whether the proper con- 
struction of his will was that he designed to make such a 
disposition thereof. To meet the possibility that other facts 
may be developed showing that Marshall in fact had a family 
and a homestead, a possibility which we would scarcely en- 
tertain, were it not for the fact, that the able counsel for 
appellant, both on the trial below and in this court, seemed 
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to concede that there was such a family, we will say, that 
were it necessary for the disposition of the case, we should 
decide each of those propositions, or questions, in the nega- 
tive. I will remark for myself, in closing this opinion, that 
the indefiniteness of the Constitution, on the subject of the 
homestead, might well be supplied by further legislation. 

The reason of the homestead exemption may extend to 
cases of a single man supporting his aged parents, or his 
helpless relatives less nearly related to him, or to other cases 
which may be imagined. Well-considered legislation on 
the subjects of the homestead and community. property, more 
fully defining the rights of parties, is, in my opinion, and 
I am authorized to add in the opinion of the court, most 
urgently called for. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





M. L. Weems vy. Tue Saerirr or Brazorra County. 


1. PRACTICE—PLEADING.—A motion against a sheriff, without men- 
tioning his name, and designating him only as ‘‘ the sheriff of Bra- 
zoria county,’’ having for its object the correction of irregular pro- 
ceedings under a judgment, by the sheriff of that county, cannot be 
entertained as an original proceeding, there being no proper party 
defendant. 

2. PARTIES—APPEAL BOND.—In a motion filed as an original proceed- 
ing against one who, as sheriff, is alleged to have improperly sold 
land, under a judgment in favor of the party making the motion, 
and which seeks to correct the sheriff’s deed, so that it shall convey 
a larger estate, the defendant in the original suit is a necessary party ; 
and he is also a necessary party in the appeal bond, when the maker 
of the motion appeals from a judgment overruling the motion. 


AppraL from Brazoria. Tried below before Thomas G. 
Masterson, special judge. 
The opinion states the character of the motion, except the 
> 
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prayer, which was, that “the sheriff” be required to make a 
new deed conveying all the estate that Iles had in the land 
at the date of the mortgage. 


George W. Duff, for appellant, cited Rorer on Judicial 
Sales, sec. 753, p. 261. 


A, §. Lathrop and E. J. Wilson, contra. 


GouLp, AssocratE Justice.—The record in this case com- 
mences with a motion against the sheriff of Brazoria county, 
without naming the person then filling that office, and without 
anywhere naming or indicating the individual made defend- 
ant, winds up with an appeal bond payable to “said sheriff.” 
The motion alleges the recovery in the same court by Weems, 
in the case of Weems v. Goss, of a judgment subjecting to the 
payment thereof certain land, alleged to have been mort- 
gaged by one Iles (since deceased) to Weems, and subse- 
quently to have been conveyed to Goss; that said land was 
accordingly sold by J. W. Yerby, then sheriff of Brazoria, and 
bought in by Weems, to whom it is alleged that Yerby made 
a deed which, by mistake, recites that the sheriff levied on 
the land as the property of Goss, and sold all the right, title, 
and interest of Goss at the date of the levy, when in fact it 
is alleged the sale was made in obedience to said judgment 
or decree ordering the sale of all the right, title, and interest 
which the said Iles had in and to said land at the date of the 
execution of said mortgage. There was no answer to this 
motion, but on the hearing thereof it was overruled by the 
court, and thereupon Weems appealed. The record contains 
a statement of facts, embracing the judgment in the case of 
Weems v. Goss. That judgment contains no mention of Iles 
whatever, nor is there in the statement of facts, or in this rec- 
ord, anything to show that the facts were as stated in the 
motion. If the case were properly before us, the record fails 
to show that the court erred in refusing the motion. 
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But we are of opinion that the entire procedure is irregular, 
for want of a proper party defendant, and that for this reason, 
and for want of a proper appeal bond, the case must be dis- 
missed. If the proceeding be regarded as a motion in the 
case of Weems v. Goss, then certainly Goss was a necessary 
party to the motion, and the appeal bond should have in- 
cluded him. We know of no precedent or authority for 
entertaining the motion as an original proceeding against 
some unnamed and undesignated person, as sheriff. 

The case is dismissed. 

DISMISSED. 





A. PEISER ET AL. V. A. B. PEeticonas, 


INTERVENOR—PARTIES.—An intervenor in a suit in which the defend- 
ant’s goods have been sequestered, and who seeks to have a portion 
of the proceeds of the sequestered property applied to the payment 
of a former judgment for intervenor, rendered in a Magistrate’s 
Court, must make the original defendant a party to proceedings in 
error. 


AppgaL from Victoria. Tried below before the Hon. H. 
Clay Pleasants. 


Lackey § Staton, for plaintiffs in error. 
A. B. Peticolas and Hucherson, for defendants in error. 


Roserts, Cuter Justicr.—Plaintiffs in error are interve- 
nors in a suit between appellee and J. E. Carpenter, instituted 
upon a note and mortgage, in which a sequestration had been 
sued out, and levied upon a stock of goods, upon which ap- 
pellee’s execution had been levied while in the hands of the 
sheriff. 

The object of the intervention was to have a portion of the 
proceeds of the goods appropriated to the payment of their 
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judgments, rendered by a justice of the peace, for amounts less 
than $200. 

In order to accomplish that object, they sought to show 
that the mortgage was void as to Carpenter’s creditors. 

Carpenter filed no answer, and, upon a trial, it was ad- 
judged that the intervenors take nothing by their interven- 
tions, and a judgment by default was rendered in favor of 
Peticolas against Carpenter on the note, and for a sale of the 
goods under the mortgage, in payment of said judgment. 

The intervenors have sued out a writ of error, without 
making Carpenter a party in this court. 

Defendant in error files a motion in this court to dismiss 
the writ of error, for want of proper parties, as well as upon 
other grounds. This motion should prevail, because if the 
plaintiffs in error have a right to intervene in this suit, (which 
it is not now necessary to decide,) it is because they have an 
interest in the subject-matter of the suit, and not as litigants 
without respect to it, their claims not being within the juris- 
diction of the District Court; and because if they succeed in 
reversing the judgment, the reversal must extend to that part 
of the judgment which appropriates Carpenter’s goods to the 
payment of Peticolas’ debt. 

Motion to dismiss sustained. 

MOTION SUSTAINED. 





Davis Wenar v. HERMAN STENZEL ET AL. 


l, MARITAL RIGHTS.—The power of the surviving husband to sell 
community property, for the purpose of paying community debts, 
has been recognized by repeated decisions, and it was not affected 
by the act of 1856, (Paschal’s Dig., art. 4636,) amendatory of the 
marital-rights act, which enabled the survivor of the community to 
control aud dispose of the community estate by filing an inventory 
and appraisement thereof. 
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2. MARITAL RIGHTS.—There is no rule of Jaw which, requires the sur- 
viving husband to exhaust the personalty before selling land be- 
longing to the community estate, for the purpose of discharging 
community debts. : 


AppgsL from Galveston. Tried below before the Hon. A, 
P. McCormick. 

This suit was brought by the appellees, as heirs of their 
mother, against the appellant, the purchaser, holding under 
warrantee deed made by their father, after her death, for their 
share of the community interest of the mother in lot number 
3, in block number 384, in the city of Galveston, alleged to 
be one-half thereof. 

The appellant, in defense, pleaded a general denial; and, 
specially, set up the warranty of the father, and assets de- 
scended to the appellee of equal value, by way of estoppel; 
and alleged the existence of community debts against the 
community estate, and the discharge thereof by the father 
from the proceeds of the property sued for and sold by him ; 
and further, that the proceeds of the purchase-money derived 
from the sale were employed for the support and maintenance 
of the appellants, and in the acquisition and purchase of the 
property of which he died seized and possessed, to wit, of four- 
teen lots, in block number 157, in the city of Galveston, and 
improvements, and mill and machinery thereon, and other 
real and personal property enumerated, of the aggregate 
value of $25,000, which descended to and vested in the ap- 
pellants, as heirs of their deceased father, all of which was 
pleaded in bar and preclusion of the appellees’ right to re- 
cover. The appellant further pleaded, that he was a pnr- 
chaser in good faith, for full value paid, without notice of 
any adverse title; that he had made permanent and valuable 
improvements on the lot sued for, and reconvened for the 
value thereof, &e. 

On the 3d of July, 1874, the cause was submitted to a jury, 
and verdict and judgment for the appellees for one-half of 
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the lot number 8, in block number 384, &. Appellant moved 
for a new trial, which was refused, and Wenar appealed. 

The statement of fatts contains at length the several deeds, 
with full covenants of warranty from Carl Stenzel, the ven- 
dor, father of appellees, down to Davis Wenar, the purchaser, 
for the price of $6,250. 

It appears, from the evidence, that J. C. Stenzel, the father 
of Herman Stenzel and his sister, Emma Souchard, the ap- 
pellees, died in October, 1871. He lived with, and recog- 
nized as his wife, from 1850 until her death, in 1860, Caro- 
line E. Stenzel, the mother of appellees. While thus living 
with her as his wife, he bought, in 1851, the lot of ground in 
controversy. The family did not live on the lot, but resided 
on leased property, which he had improved. After the death 
of Caroline E. Stenzel, her surviving husband married a sec- 
ond wife, who survived him. Of the last marriage, there 
appears to have been a child born, which since died. The 
block of ground in controversy wis purchased and owned by 
J. C. Stenzel before the death of his first wife, the mother of 
appellees, and sold before his last marriage, and was estimated 
as being worth $14,000, without regard to machinery upon 
it, which was variously estimated as worth from $7,000 to 
$10,000. Administration was taken out on the estate of J. 
C. Stenzel in 1871, and, except an inventory filed in 1872, 
nothing appears to have been done under the administration. 
J.C. Stenzel did not qualify as survivor in community of the 
estate of Caroline E. Stenzel, nor was any administration 
opened on her estate. 

Wenhar, the appellant, testified that he purchased the prop- 
erty in 1868, after procuring legal advice as to the title, and 
that he had no knowledge of an adverse claim until this suit 
was brought; that he paid the purchase-money, and placed 
on it improvements, of value over nineteen hundred dollars. 

One witness testified that he loaned to J. C. Stenzel, dur- 
ing the lifetime of his first wife, between seven and eight 
hundred dollars, and to secure the loan, he gave a trust deed 
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on the lot in controversy, and thinks he was paid from the 
proceeds of the sale. He stated that Stenzel had a planing 
and sash factory on leased ground, worth ten thousand dol- 
lars It was burned down in 1869, but most of the machin- 
ery being saved; it was put up on the block of ground in 
controversy. The action of the court in charging the jury is 
shown in the opinion. 

The assignments of error relate to alleged error of the 
court in giving and refusing charges. 


Willie & Cleveland, for appellant, contended— 

I. That the act of August, 1856, (Paschal’s Dig., art. 4636,) 
is not a restraining statute, and that it took away no powers 
recognized in the husband by former law; that by comply- 
ing with that statute, he had the right to manage and dispose 
of the community property in such manner as he thought 
best for the estate. 

If. That the conveyance made by the husband was, prima 
facie, good; citing Parker v. Parker, 10 Tex., 96; Duncan 
v. Rawls, 16 Tex., 479; Walker r. Howard, 34 Tex., 518; 
Magee v. Rice, 37 Tex., 495; Wright v. McGuinty, 37 Tex., 
734; Thompson v. Cragg, 24 Tex., 604. 

IIL. That the title of appellant was good, extrinsic of the 
deed; citing Jones v. Jones, 15 Tex., 143; Berry v. Young, 
Td., 369; Walker v. Howard, 34 Tex., 513; Burleson v, Bur- 
leson, 28 Tex., 410. 


M. C. McLemore, for appellees.—Our case was and is a 
simple one. We claim the one-half of lot 3, in block 384, 
in the city of.Galveston, upon the ground that it was the 
community property of Carl and Elizabeth Stenzel, and that 
being such at the death of said Elizabeth, and said Carl not 
having qualified under the marital-rights law, he could not 
sell it after her death, except it had been necessary to pay 
debts, and hence, as the heirs of the said Elizabeth, the claim 
is made for the property; and it not being true that the 
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said Carl Stenzel has ever paid to said heirs any sum of 
money whatever, nor his estate, nor did he sell said property 
to pay debts of the community, the heirs therefore insist that 
the verdict as given was proper, and that the judgment on 
it was and is a righteous one. 

That the proposition of prospective estoppel, relied upon 
by the defendant, might have enabled the defendant to re- 
strain the progress of the suit of the heirs of Carl Stenzel to 
recover the mother’s interest in the particular property, upon 
the ground that, after full administration of Carl Stenzel’s 
estate, there would be received by said heirs of the mother 
from the said estate of the father, by them, as his heirs, more 
than or enough to indemnify them for the loss of their moth- 
er’s interest in the particular property, is barely possible. 

For to that suit it might well be replied: “Look to the 
estate of Carl Stenzel whilst in administration, or your war- 
ranty, that has failed.” This course would have given the 
vendee of Stenzel the indemnification for a broken warranty, 
and would have allowed the heirs of the mother to claim 
their inheritance from their mother. 

But the proceeding indicated was not resorted to by the 
defendant, and he relied, and now relies, upon his right to 
force the heirs of the mother to await the result of an admin- 
istration that may leave them nothing; and in the meantime, 
the statutes of repose may quiet the title of defendant against 
an action which, although good, would be contrary to the 
policy of the law to be entertained. 

He relied, in argument, on Robinson v. McDonald, 11 Tex., 
390; Jones v. Jones, 15 Tex., 143; Berry v. Young, 15 Tex., 
369; Wilkinson v. Wilkinson, 20 Tex., 244; Maxwell v. Mor- 
gan, 20 Tex., 202, 204. 


GouLp, AssocraTE JusticE.—That sales of community prop- 
erty, fairly made by the surviving husband, for the purpose of 
discharging community obligations, cannot be disturbed by 
the heirs of the deceased wife, is not an open question in this 
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court. (Jones v. Jones, 15 Tex., 143; Primm v. Barton, 18 
Tex., 222; Good v. Coombs, 28 Tex., 51; Walker v. How- 
ard, 84 Tex., 513; Dawson v. Holt, 44 Tex., 174.) 

This power in the surviving husband has been recognized 
in recent decisions, and the opinion expressed that it was not 
affected by the act of 1856, amendatory of the marital-rights 
act, enabling the survivor of the community to control and 
dispose of the community estate by filing an inventory and 
appraisement thereof. Says Justice Ireland: “It must be 
borne in mind, that the surviving husband had the right to 
sell community property to pay debts against the commu- 
nity after the death of the wife, without the aid of this stat- 
ute. It was clearly not the intention of the Legislature to 
throw restrictions around the survivors in such cases, but to 
enlarge their powers.” (Dawson v. Holt, supra. See, also, 
Lumpkin v. Murrell, 46 Tex., 51, and Johnson v. Harrison, 
Supra, 257.) 

The answers of defendant set up, amongst other things, 
the existence of community debts to a large amount, and that 
these debts were discharged from the proceeds of the sale of 
the lot sued for. He introduced evidence of a community 
debt of between seven and eight hundred dollars, besides 
interest for at least four or five years, secured, too, by a deed 
of trust un the lot sold, and evidence tending to show that 
this debt was intended to be paid out of the proceeds of the 
sale, and actually was so paid, the creditor releasing the in- 
terest. 

It was the right of defendant to have the jury pass upon 
this defense. The charge of the court, however, in effect, 
excluded it from their consideration. 

The jury are told: “It is admitted that J. C. Stenzel never 
qualified as surviving husband, so as to enable him to con- 
vey the community interest of his deceased wife, if said Car- 
oline was his wife, in any lands owned by him at her death,” 
They are further told, that if the evidence established that 
the lot sued for was the community property of J. C. Stenzel 
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and wife Caroline at her death, and that the plaintiffs were 
their only children, they would find for the plaintiffs, unless 
they found the plaintiffs precluded, or their recovery modi- 
fied, by the defense set up by Wenar, on which they were 
instructed in the subsequent part of the charge. The subse- 
quent part of the charge contains no allusion to the defense 
that the sale was made for the purpose of paying a commu- 
nity debt. The defendant asked an instruction’ which em- 
braced the following: “If you believe, from the evidence, 
that such debts” (community debts) “did exist, and that, in 
order to pay such debts, J. C. Stenzel sold, in good faith, the 
said lot to pay the same, or to reimburse himself after he had 
paid them, then the title of the purchaser would be good and 
valid.” Even if this charge was connected wiih objection- 
able matter, it was sufficient to call attention to the subject. 
The action of the court, in the charge given, under these cir- 
cumstances, was erroneous,.and entitles the appellant to a 
reversal. (Chamblee v. Tarbox, 27 Tex., 139.) 

Appellee contends that the evidence shows that there was 
a large amount of personal property which should have been 
first sold, and that therefore the sale was unnecessary. But 
the only personal property disclosed by the evidence con- 
sisted of machinery used by Stenzel in his business. It may 
have been judicious and fair in him to sell the lot rather 
than the machinery, and as it appears that the lot was not 
susceptible of division, the fact that the proceeds of the sale 
($4,200) largely exceeded the amount of community debts 
shown by the evidence, is not inconsistent with the conclu- 
sion that the sale was nevertheless fairly made for the pur- 
pose of paying such debts. There is no rule of law requir- 
ing, in such cases, the personalty to be exhausted before 
selling lands; nor was the court justified, by anything in the 
pleadings or evidence, in withdrawing from the jury the ques- 
tion as to whether the sale had been honestly made for the 
purpose of paying community debts. 
There are other questions discussed, some of which are 
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settled by recent decisions of this court, to which it will suf- 
fice to refer. (Yancy rv. Batte, supra, 46; Johnson v. Harri- 
son, Id., 257.) As to the liability of the plaintiffs on ac- 
count of the warranty of their father and their interest in his 
estate, it is scarcely probable that on another trial the extent 
of the interest so inherited will still be indefinite. It is, 
thierefore, not deemed material to consider that branch of the 
case. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





Anna TEAL ET AL. v. C. L. TERRELL ET AL. 


1. RES ADJUDICATA.—As a general principle, the judgment or decree 
of a court of competent jurisdiction is not only final as to the mat- 
ters actually determined thereby, but also upou all matters prop- 
erly involved in the issue passed upon and determiued by the court, 
and that all matters put in litigation by a previous suit, and which 
could have been adjudicated therein, are concluded by it-; yet it 
cannot be so held, where the record clearly shows that the matter in 
question was not in fact passed upon by the court, or where, under 
the pleadings and verdict, it could not have been decided adversely 
to the party against whom the judgment is claimcd to operate as 
res adjudicata. 

. ADMINISTRATOR CANNOT CONVEY LAND IN PAYMENT OF ATTOR- 
NEY’S FEE.—An administrator has 10 power to convey land of his 
intestate to an attorney in payment of an attorney’s fee ; nor will 
an approval of such conveyance by the Probate Court render it 
valid. 

3. AFTER-ACQUIRED TITLE IN TRESPASS TO TRY TITLE.—A title 

acquired after the institution of suit, is not admissible to sustain the 


to 


plaintiffs suit in trespass to try title. 

4. PARTIES—JOINT OWNERS.—An alleged joint title, in trespass to try 
title, is not supported by titles in severalty to the individuals consti- 
tuting the plaintiffs. 


AppEAL from Victoria. ‘Tried below before the Hon. T. 
Cc. Barden. 
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This suit was brought August 30, 1872, by C. L. Terrell, 
John W. Stevenson, and his wife Frances, who, before her 
intermarriage with Stevenson, was the widow of Barnes 
Simms, deceased, and by James, Marcellus, Robert, and Alice 
Simms, and against Anna Teal, who is the widow of Peter 
Teal, deceased, and against the children of said Peter and 
Anna, viz., Mary, Kate, James Teal, and Julia Teal Murphy, 
with her husband. 

John B. Sideck, from whom both parties derive title, ob- 
tained two grants, each for a league of land. One grant was 
made by the government of Coahuila and Texas in 1830; 
the other was made to him in 1834, as a colonist of Power 
and Hewitson’s colony. The first grant was for what is called 
“the square league”; the other was for what is called “ the 
long league.” Both fronted on the San Antonio river. The 
long league ran across the square one, and extended back 
behind it. , 

Sideck died between 1842 and 1846, leaving one child and 
heir, Mrs. Sevier. Peter Teal was Sideck’s nephew; and 
after Sideck’s death he occupied a part of his land, which 
part lay within the “long league” grant, and was supposed 
to be also entirely included within the lines of the “square 
league” grant, and nearly all of it was in fact so included. 
Teal claimed this land, or an interest in it, by donation from 
Sideck. Teal died about 1846, and in that year Mrs. Sevier 
brought suit, by trespass to try title, against Mrs. Teal, his 
widow and administratrix, to recover the land. Mrs. Teal 
pleaded not guilty and prescription; but the defense specially 
set up, and the only one relied on, was that the land be- 
longed to Sideck’s estate; that Sideck acquired it by the two 
grants aforesaid, of 1830 and 1834; and that Sideck, by deed 
of donation, in December, 1832, had given the land in equal 
shares to Peter Teal and to his (Sideck’s) daughter, the plain- 
tiff, and that thereby Peter Teal became entitled to the un- 
divided one-half of the land. She then prayed for partition, 
and that in the division there might be assigned to the plain- 
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tiff the part she had occupied and cut timber upon, &c., and 
to herself might be assigned the part that included her home- 
stead, Xe. 

This deed of donation was made in 1832, when Sideck 
held only the square league. The land described in plaintiffs 
petition appears to be the “long league”; but after this answer 
was put in, the litigation appears to have been confined to the 
questién whether Teal was entitled to half the square league 
by virtue of that donation. The defendant admitted that the 
plaintiff was Sideck’s legitimate daughter, and admitted that 
the grants of 1830 and 1834 vested in Sideck the titles de- 
scribed in them, and that they were valid grants. The deed 
of donation was introduced in the statement of facts, with 
the declaration. that “it is the donation under which the de- 
fendant claims one undivided half of all the lands included 
within the lines of said grant.” The court instructed the 
jury, that the plaintiff was entitled to the whole tract, unless 
her father had donated a part of it to Teal, &c.; and no in- 
struction contrary to that was requested. The jury found 
“for the defendant one undivided half of the league in con- 
troversy.” Upon this verdict, judgment was rendered that 
Mrs. Teal recover one undivided half of the square league, 
and one-half of the long league, so far as it falls within the 
lines of the square leaguey no mention being made in the 
judgment of that part of the long league lying outside of the 
square league, or of plaintiff’s rights. By the same judg- 
ment or decree, commissioners were appointed to divide the 


land within the lines of the square league, assigning one-haif 


to Mrs. Sevier and one-half to Mrs, Teal. 

The case was brought to this court and affirmed; and in 
February, 1872, the final decree of partition was rendered 
in the District Court. This decree confirmed the commis- 
sioners’ division of the land within the lines of the square 
league, and vested the title in the respective parties. 

When the lines of the square league, and of this division 
of it, were run out, it was found that the house of Terrell (who 


; 
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claimed under the Sevier title, and who is one of the plain- 
tiffs) was upon the land that fell to Mrs. Teal, and Mrs. Teal’s 
house was unexpectedly found to be on that part of the “ long 
league ” which fell outside of the lines of the square league; 
and hence this suit, which*was brought for that part of the 
” which lies outside of the square league, and 
is in the ordinary form of trespass to try title. 


“long league 


The defendants pleaded not guilty, limitation of ten years, 
and t’ > former judgment. 

On the trial, plaintiffs exhibited the grant for the long 
league to John B. Sideck, as a colonist of Power and Hewit- 
son’s colony, of date 28th October, 183 

They showed that Frances Sevier was daughter and sole 
heir of the grantee, Sideck; and that he died before Janu- 
ary 1, 1846. 

Deed from Mrs. Louisa Sevier and husband, E. G, Sevier, 
made in 1851, to Barnes Simms and: two others, for the two 
middle quarters of said grant, and evidence of transfer to 
plaintiff, C. L. Terrell, from the grantees in said deed other 
than Simms. 

Deed from Mrs. Louisa Sevier and husband, of date 1860, 
for 650 acres of the lower one-quarter of said league, and 
transfers of same to plaintiff, C. L. Terrell. 

That Barnes Simms was dead}; and heirship as alleged in 
the petition. 

Deed from E. G. Sevier, as administrator of his wife, Mrs. 
Louisa Sevier, for the upper quarter of said league, to A. B. 
Peticolas, reciting that said E. G. Sevier had contracted with 
one James Martin, an attorney at law, by which he was to 
have the upper one-quarter of said league for certain profes- 
sional services; that said services had been performed, in 
part, about the title to this land; and that said Peticolas 
held Martin’s contract. This deed was also approved and 
confirmed by the Probate Court; and deed from Peticolas to 
plaintiff, C. L. Terrell. 

That Louisa Teal died prior to the year 1864, leaving the 
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children named in the petition as heirs, four of whom are 
minors. 

That defendant, Anna Teal, was widow of Peter Teal; and 
that the other defendants are children of Peter and Anna 
Teal. 

The transcript of the record in Sevier v. Teal was then 
read, a synopsis of which is given above, in the general state- 
ment. 

Testimony was introduced, showing the location of the 
two grants; the long league and its conflict with the older 
grant; the petition made under the Sevier v. Teal decree; the 
situation with reference to the conflicting lines of the two 
grants and the partition lines, of the improvements or houses 
in which the respective claimants resided pending the litiga- 
tion in the former suit, &e. 

The court instructed the jury: “That the legal effect of 
the judgment in the case of Sevier and Wife v. Teal, decided 
by the District Court of Goliad county, was to establish the 
title of Peter Teal’s heirs to the one-half of the square league, 
and to establish the title of the heirs of Louisa Sevier to the 
other half of the square league, and to all of the long league 
not included within the limits of the square league; and as 
the period of ten years has not elapsed after the date of that 
judgment, when this suit was instituted, the defendants can 
hold no part of the land in controversy under their plea of 
limitation, if you find, from the evidence, that the land sued 
for is that part of the long league not included within the 
lines of the square league.” 

The jury returned a general verdict for the plaintiffs, for 
the land described in their petition, on which jndgment was 
rendered. Motion for new trial having been overruled, the 
defendants, Teal et al., appealed. 


Philips, Lackey ¢& Stayton, for appellants.—There are two 
questions which we desire to present in this case: 
1. Is the judgment rendered in the District Court for 
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Goliad county on the 25th of February, 1869, a bar to this 
suit? The present suit is not brought by the children of Mrs. 
Sevier, some of whom are yet minors; therefore, the plain- 
tiffs cannot avail themselves of their minority to avoid the 
fact that this suit was not instituted within one year after the 
wflirmance of the judgment of the District Court of Goliad 
county by this court. 

The minority of the children of Mrs. Sevier, under the 
statute, could avail them alone; for the suspension of the run- 
ning of the time within which the second suit should be 
brought is for their benefit, and for the benefit of no other 
person. 

All of the land in controversy, except the upper quarter 
thereof, which the plaintiff Terrell claims through a transfer 
made by Sevier as the administrator of the estate of his wife, 
is claimed by conveyances made by Sevier and his wife pend- 
ing the suit instituted in 1846; and the parties thus holding 
are barred from their second suit, they not laboring under 
the disabilities of coverture or minority; consequently, as to 
the three lower quarters of the land, we have the naked 
question of the effect of the judgment rendered on the 25th 
of February, 1869, to consider. 

The plaintiffs in this suit, being privies in estate, by title 
acquired from the plaintiffs in the former suit, pending the 
same, are as much bound thereby as though they had actually 
been parties thereto. 

The first question in this branch of the case is,—What 
were the issues made by the pleadings of the parties in the 
former suit ? 

That those through whom the plaintiffs in this suit claimed 
title, in their petition in the former suit, and in the amend- 
ments made thereto, up to the very day that the trial com- 
menced, claimed and sought to recover the identical land in 
controversy in this suit, cannot be questioned; nor can it be 
pretended that they ever abandoned any part of the cause 
of action set out in their original petition. 
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The plea of “not guilty,” therein pleaded by the defend- 
ants, unquestionably put in issue everything contained in the 
plaintiffs’ pleadings in that suit; (Bigelow on Estoppel, 92; 
King v. Chase, 15 N. H., 9; Fisk v. Miller, 20 Tex., 581; 
32 Cal., 176;) and parol testimony could not be introduced 
to controvert that fact. 

We hold that the former judgment is a bar to the present 
suit; for the rule is, that whatever has been once adjudicated, 
or which, in a suit pending, under the pleadings might have 
been adjudicated, cannot be heard again. The rule is well 
expressed by Justice Lipscomb in the case of Foster r. Wells, 
4 Tex., 103, in which, using the language of another court, 
he says: “With respect to judgments properly so called, i. e¢., 
those solemn decisions of courts of justice, made in the exer- 
cise of their rightful jurisdiction, after giving to the parties 
an opportunity to be heard, and upon due deliberation, the 
law, proceeding upon the maxim that interest Reipublice ut sit 
jinis litium, will regard them as conclusive upon all, points 
directly involved in them, and necessarily determined; and 
whether the tribunals rendering them are clothed with lim- 
ited or general powers, whether they are courts of record or 
otherwise, makes no sort of difference.” 

So long as they act within the sphere which has been as- 
signed, their adjudications are binding upon the parties in all 
future controversies relating to the same matters. 

And in the same case, quoting from 1 Johnson’s Cases, 
436, the same learned judge says: “The principle, however, 
extends further. It is not only final as to the matter actually 
determined, but as to every other matter which they might 
have had decided.” 

Tn the case of Weathered v. Mays, 4 Tex., 388, and in John- 
son v. Murphy, 17 Tex., 217, the same judge, for the court, 
announced the same rule of law. 

In the case of Hatch v. Garza, 22 Tex., 187, Justice Whee- 


ler, delivering the opinion of the court, followed the same 
32 
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rule, and cited the above cases with approbation; and such 
has been the unbroken chain of decision in this State. 

The same rule is announced in the following authorities: 
2 Phillips’ Ev., 29; Embury v. Conner, 3 Comst., 522; Rog- 
ers v. Higgins, 57 Ill., 244; Schmidt v. Zahandorf, 30 Towa, 
498; Parkhurst v. Sumner, 23 Vt., 538; Hollis v. Morris, 2 
Harring, 128; Mervine v. Parker, 18 Ala., 241; Stewart 
Dent, 24 Mo., (3 Jones,) 111; Barnes v. Cunningham, 9 Rich. 
Kq,., (S. C.,) 475; MeDowall v. McDowall, 1 Bailev’s Eq., 324; 
Aurora City v. West, 7 Wall., 102; Dynaher v. Prentiss, 22 
Wis., 311; Boston v. Haynes, 33 Cal., 31; People v. San 
Francisco, 27 Cal., 655; Tlarris v. [larris, 36 Barb., 574; 
Heller v. Jones, 4 Binn., 61; Himes v. Jacobs, 1 Penn., 152; 
Fischli v. Fischli, 1 Blackf., 360; Morgan v. Plumb, 9 Wend., 


287; Freeman on Judgments, see. 272. 


~ 


terms, vest the title to the lands in controversy in t 
fendant; yet, in the absence of a decree in terms adjudicat- 
ing the land to the plaintiffs, such is the effect of the judg- 
ment as a conclusion of law. The plaintiffs were the actors, 
and the silence of the judgment upon any issue presented by 
their pleadings is equivalent to a denial of the right sought 
to be enforced. The plaintiffs, not only by their pleadings, 
but by the evidence by them introduced in the trial of the 
cause, presented the question of their title to the identical 
lands now in suit for adjudication. 

In the case of Johnson v. Murphy, 17 Tex., 217, the plain- 
tifis sued upon a note and mortgage given to secure the pay- 
ment of the note, and prayed for a judgment for the debt, 
and for the foreclosure of his lien; a judgment was rendered 
for the amount of the note, interest, and costs, and an execu- 
tion was awarded, but no decree was rendered foreclosing 
the mortgage lien; suit was afterwards brought to foreclose 
the mortgage, and the defendant pleaded the former judg- 
ment in bar of the suit. In rendering the opinion in the 
case, Justice Lipscomb said: “The appellant’s first defense, 
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set up in his answer, was that the matter sued for in this suit 
is identically the same that was sued for in the former suit, 
and it is certain that the mortgage lien was put in litigation 
in the former suit, and, for aught appearing, was adjudicated. 
The question of res adjudicata was discussed very fully by this 
court in the case of Foster v. Wells, 4 Tex., 101, and the 
. American cases pretty generally examined; and we have no 
doubt that the judgment of a court of competent jurisdiction 
is a bar to any suit for the same subject-matter put in litiga- 
tion in a former suit, and the presumption is that every mat- 
ter that could have been adjudicated in the former suit was 
before it, and is concluded by the judgment; and this pre- 
sumption is much stronger when the pleadings in the former 
suit show that it was presented in the suit for adjudication.” 

In the ease of Rice v. Garrett, 12 La. Ann., 755, and in 
Spencer v. Banister, 12 La, Ann., 766, it was held, that 
where a defendant in an injunction suit prayed for damages 
against the principal and sureties in the injunction bond, as 
well as for dissolution, and the judgment dissolving the in- 
junction was silent on the subject of damages, that such judg- 
ment was equivalent to a rejection of the claims for damages, 
and that it was a complete bar to a second suit for the dam- 
ages. (See, also, Cunningham »v. Harris, 5 Cal., 81.) 

In the case of Keokuk County v. Alexander, 21 Iowa, 377, 
it was held, that if items of account specifically identified, and 
embraced in the cause of action in a former suit, and for some 
reason, although known to exist, were overlooked and not 
considered, that they could not be the ground for a second 
suit. 

In the case of Le Guen v. Gouverneur, 1 Johns. Cases, 
436, the reason of the rule is well expressed by Radcliffe, J., 
as follows: “The g 


decree of a court possessing competent jurisdiction shall be 


eneral principle, that the judgment or 


final, as to the subject-matter thereby determined, is conceded 
on both sides, and can admit of no doubt. The principle, 
however, extends further. It is not only final as to the mat- 
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ter actually determined, but as to every other matter which 
the parties might litigate in the cause, and which they might 
have had decided. The reasons in favor of this extent of the 
rule appear to me satisfactory; they are founded on the ex- 
pedience and propriety of silencing the controversies of par- 
ties, and of accomplishing the ends of justice by a single and 
speedy decision of all their rights. It is evidently proper to _ 
prescribe some period to controversies of this sort; and what 
period can be more fit and proper than that which affords a 
full and fair opportunity to examine and decide all their 
claims? It requires no more than a reasonable degree of 
vigilance and attention. A different course might be danger- 
ous, and often oppressive.” 

In the same case Chancellor Kent says: “Every person is 
bound to take care of his own rights, and to vindicate them 

, in due season and in proper order. This is a sound and sal- 
utary principle of the law.” 

Mr. Justice Kennedy, in Marsh v. Pier, 4 Rawle, 288, says: 
“But a judgment of a proper court, being the sentence or 
conclusion of the law upon the facts contained in the record, 
puts an end to all further litigation on account of the same 
matters, and becomes the law of the case, which cannot be 
changed or altered, even by the consent of parties; and it is 
not only binding upon them, but upon the courts and juries 
ever afterwards, so long as it shall remain in force and unre- 
versed.” 

In the case of Thompson v. McKay, 41 Cal., 227, it was 
held, that the omission of a court to award relief prayed for, 
is an adjudication, in effect, that the complainant is not en- 
titled thereto. 

If the adjudication of the question is necessarily involved 
in the judgment, it is immaterial whether it was litigated or 
not. (Barker v. Cleveland, 19 Mich., 230.) 

In the case of Schmidt v. Zahandorf, 30 Iowa, 498, it was 
held, that if certain claims be put in issue by the pleadings, 
and not withdrawn or dismissed, they will be treated as res 
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adjudicata, and the opposite party entitled to judicial immu- 
nity from another action therefor, although the original judg- 
ment recites that no evidence was introduced in respect there- 
to, and that the same were therefore not considered by the 
court. 

If we entirely disregard the parties, as we may, and look 
to the public good, and to the duty of the government to the 
citizen alone, such must be the true rule. It is the duty of 
the State to create and maintain tribunals in which the rights 
of the citizen may be determined and protected. This nec- 
essarily involves a heavy expense and inconvenience to the 
public; and parties cannot complain, if they have once had 
an opportunity, in the tribunals thus created and maintained, 
to present for adjudication and settlement their respective 
rights,—if by negligence, or any other cause, such as would 
not invalidate the judgment therein rendered, they fail to se- 
cure all that they ask in their pleadings, or even, upon. the 
facts, may have been entitled to,—if, when they bring the 
second suit, upon the same cause of action, they are told that 
they have had their day in court, and that the courts are for- 
ever closed to a relitigation of the same matter. 

We hold, that to avoid the effect of the former judgment, 
the cause having been tried upon its merits, in a court of 
competent jurisdiction, it is incumbent upon the plaintiffs at 
least to show that so much of their original cause of action 
as set up title to the lands now in controversy, was with- 
drawn or abandoned before the commencement of the for- 
mer trial; and it may, under the facts in this, be questioned 
if even that could avail them. 

If. Did the court err in admitting in evidence the deed 
from E, G. Sevier, as the administrator of the estate of his 
deceased wife, to A. B. Peticolas, and in refusing to instruct 
the jury that said deed, and the confirmation thereof, and the 
chain of title derived thereunder, did not pass title to the 
plaintiff Terrell for the lands described in said deed? 

The land was claimed by Mrs. Sevier by inheritance from 
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her father, and was conveyed by the administrator to A. B. 
Peticolas as a fee for services which he had rendered as an 
attorney for the estate of Mrs. Sevier. 

That an administrator cannot convey real estate which be- 
longs to the estate under his control, by his own private sale, 
would seem to be too clear for controversy. (Todd v. Cald- 
well, 10 Tex., 241, 242.) 

His only power to sell lands is conferred by statute; and it 
is not pretended, in this case, that the administrator made the 
sale under any provision of the statute, under a decree of court. 

That an administrator has power to employ an attorney, 
when necessary to assist him in his administration, is not 
questioned; but in such case, under the direction of the court, 
he could only pay a moneyed fee. His power to employ an 
attorney does not authorize him to sell the lands of the estate. 

If the sale was invalid as a private sale, does the subsequent 
decree of confirmation validate it? The decree of confirma- 
tion was not made in a suit in which the children of Mrs. 


of administration, and in the exercise of the probate powers 
of the District Court; for we know of no eases in which the 
lands of an estate can be sold, except where it is necessary to 
pay debts, or for partition. It was a confirmation of a sale 
made without a decree authorizing the sale or fixing the terms 
thereof, and giving to all persons who desired to buy an op- 
portunity to do so. It was not a conveyance made under 
decree of court to carry out an agreement to convey, made 
by Mrs. Sevier before her death; it was simply a decree con- 
firming a conveyance made by the administrator to carry out 
an agreement which he had made, to give an attorney a cer- 
tain tract of land for his services. Such a decree is at war 
with the whole theory of the law. 

If Mrs. Sevier had any title to the land, it vested in her 
children, subject to the payment of debts; and unless it be 
done under the laws regulating the settlement of estates of 
deceased persons, we know of no power in any court, be its 
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jurisdiction general or limited by written law, by which one 
person may be divested of his property, and the title thereto 
vested in another, unless the court first acquires jurisdiction 
of the person whose rights are to be thus affected. 

The jurisdiction of the District Court, in matters of pro- 
bate, is conferred by the Constitution; but the Constitution 
provides that it shall be exercised under such rules and reg- 
ulations as shall be prescribed by law. The Legislature las 
prescribed rules, and they are a limitation upon the powers 
of that court, and beyond them it cannot go, without usurpa- 
tion. ° 

When sitting in probate, its powers are defined by a written 
law, and it cannot exceed it; (3 Tex., 158; 28 Tex., 2365) 
and the fact that it has a general jurisdiction conferred upon 
it by the Constitution, in regard to matters which are to be 
tried under the rules and principles of the common law or 
equity, does not the less render it a court of limited jurisdic- 
tion in regard to matters of probate. (Jones v. Taylor, 7 
Tex., 248; Francis v. Northcote, 6 Tex., 186; Baker v. Chis- 
holm, 3 Tex., 158; Cowan v. Nixon, 28 Tex., 236; Todd »v. 
Caldwell, 10 Tex., 242; The State v. Newhous, 41 Tex., 185.) 
Even if Sevier, the administrator, could have made the con- 
veyance, as the appellee Terrell acquired his title by deed 
from A. B. Peticolas after the institution of this suit, he could 
not recover thereon. (May v. Slade, 24 Tex., 208.) ' 

Ill. The plaintiffs set up a joint title in the land in contro- 
versy. The proof shows such title to the two central quarters 
only, and that as to the upper and lower quarters the title is 
in the plaintiff Terrell alone. Therefore this action cannot 
be sustained, at least as to so much of the cause of action as 
sets up the joint title to the upper and lower quarters of the 
land in controversy. (May v. Slade, 24 Tex., 208; Murray 
v. Webster, 5 N. IL, 391.) 


A. B. Peticola% for appellees * * * The points upon 
which appellants rely to reverse this case, are, first, that there 
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was error committed by the court in admitting the deeds from 
Sevier’s administrator to Peticolas, with the decree of con- 


‘ firmation, and the deed from Peticolas to Terrell for the upper 
: quarter of the land in controversy. 
Appellees do not perceive that this question can be raised 


by appellants at all. They have shown, by the testimony, 
that Mrs. Teal’s house and improvements are on the two 
middle quarters, and not on the upper quarter. Appellants 
have failed to show that they will be the least disturbed in 
their possession by Terrell’s possession of the upper quarter. 
Nevertheless, the point being raised, appellees meet it, by in- 
sisting — 

1, That it is a collateral attack on a decree of a court of 
competent jurisdiction, which cannot be made in this suit by 
these parties, nor in this manner. (Jones v. Huff, 36 Tex., 
683; Bohanan v. Hans, 26 Tex., 445; Box v. Lawrence, 14 
Tex., 545; McCreery v. Fortson, 85 Tex., 647; Shannon v. 
Taylor, 16 Tex.,419; Mills v. Alexander, 21 Tex., 154; Ke- 
gans v. Allcorn, 9 Tex., 25.) 

2. That the District Court, sitting as a court of probate, 
had full authority to make the order confirming the title 
made by the administrator of Louisa Sevier’s estate to the 
attorney, and that the necessary process to give the court full 
jurisdiction in that suit had issued, and notice such as is re- 
quired by law had been given, if the question of notice could 
be raised in this case by appellants, which is denied. The 
Probate law of 1870 (page 141) gives a general jurisdiction 
to the District Court in matters of estates. Further on, the 
court is empowered to order sale of real estate to pay debts, 
and to confirm sales. The court is also authorized to approve 
compromises of debts by the administrator, or to authorize 
compromises. . And all these things are done upon posted 
notices to all persons interested in the estate. Nor does the 
law anywhere require citations to the heirs of an estate, be- 
fore real estate can be, under the order of the court, applied 
to the payment of the debts of the estate. 
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Appellees maintain that the posted notices were sufficient 
to authorize the court to make the decree confirming the 
sale, especially as the decree itself shows that Sevier had ex- 
press authority from the heirs to contract with an attorney 
for the services, and to pay him out of the land. 

The District Court, sitting in probate, has a general equity 
jurisdiction, and is best able to determine what will be for 
the best interest of the estate, with all the facts before it; and 
such a decree will never be disturbed in favor of strangers to 
the estate, and in a collateral attack such as this is. 

If. The second point upon which the appellants rely, is 
believed to be the doctrine of res adjudicata applied to the 
Sevier v. Teal case, and now urged as a bar to this action. 

Appellees might confidently rest, as a reply to this point, 
upon the statute of trespass to try title, which provides for a 
second suit within one year. (Paschal’s Dig., sec. 5299.) 
The Sevier v. Teal suit was decided by the Supreme Court 
in 1870; but the partition of the square league thereunder 
did not take place until 1872, and this suit was instituted 
during that year. Until that partition, and Anna Teal’s re- 
fusal to move off the land of appellees, it was impossible for 
them to know that a second suit would become necessary, 
And it is submitted, that the statute on the subject of the 
second suit does not mean that the year is to run from the 
time of the decision in the Supreme Court, where further 
action is necessary in the District Court to make the decree of 
the Supreme Court effectual, but only after the final action 
in the first suit. 

Again, plaintiffs in the Sevier v. Teal suit were minors 
when that suit was decided, and still are. There is a saving 
clause in the statute (Paschal’s Dig., art. 3229) in favor of 
minors, &c, 

Appellees being pendente-lite purchasers, their right to the 
second suit does not depend upon their own personal status, 
but upon that of the plaintiffs in the former suit. Those plain- 
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tiffs being still minors, are not barred from a second suit; so 
neither are the appellees. 


Glass ¢ Callender, also for appellees, after giving statement 
of case, (substantially incorporated above,) contended— 

I. The main defense relied on, is that the plaintiffs are 
barred by the former judgment; that is, that that judgment, 
which is entirely silent as to the land sued for, does never- 
theless necessarily imply an adjudication of the title against 
the plaintiffs, and in favor of the defendant. We say, in 
reply, that the title to this part of the “long league” was 
not in controversy in that suit, as the issue upon which the 
case was tried was made by the pleadings and the filed ad- 
missions of the parties, and that there was no adjudication 
upon that title, either express or implied. 

It seems to us, that the recitals already made from the 
record show this, and that no argument can make it plainer. 

The defendant admitted that Sideck had title to both 
leagues, and admitted that the plaintiff was Sideck’s child 
and heir, but claimed that in 1832, when Sideck had only 
the square league, he had given half of that to Peter Teal; 
and while defendant claimed the half league donated to Teal, 
she admitted plaintiff’s title to the other half, and prayed for 
partition. Thus the parties, by their plgadings and admis- 
sions, limited the issue to the validity and effect of that do- 
nation. On that issue they went to trial. That issue was 
decided in favor of defendant, but nothing clse was decided 
in her favor, and nothing else could have been decided in 
her favor upon the issue in the case. If judgment had been 
rendered for Ler for that part of the long league which is 
now sued for, it would have been an erroncous judgment, 
because it would have been unwarranted by the issue upon 
which the parties went to trial; for the defendant, by her 
answer and admissions, had in effect admitted the title of the 
plaintiff to,all the Sideck land outside of the square league, 
and the title to that outside part was, therefore, not in issue 
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in the cause. And now, when the judgment that was in fact 
rendered is silent as to that outside part, how can it be pre- 
tended that the silence implies a judgment which would not 
be valid if expressed ? 

If. The estates of many decedents consist entirely of lands, 
and oftentimes of lands to which there are adverse claims, 
If the administrator cannot, with the approval of the court, 
contract with an attorney to give a part of the land as a fee 
for recovering or defending the whole, but must necessarily 
se!l land while the title is unsettled, in order to be able to 
pay a money fee, it must lead to such a sacrifice of estates 
as the Legislature could not have contemplated when they 
framed our Probate laws. Besides, it appears, by the decree 
of the Probate Court confirming this deed, that the adminis- 
trator, in making it, was acting not only under his general 
authority as administrator, but under a special authority from 
the heirs, who had a right to waive any irregularity which 
they might otherwise have complained of, and in this collat- 
eral proceeding the court eannot inquire into the validity of 
a deed made and approved under such cireumstances. The 
presumption must be, that sufficient was shown to authorize 
the administrator to make, and to justify the Probate Court 
in approving and confirming, the conveyance. 


Moorr, Associate Justice.— Unquestionably, the land 
which is the subject-matter of this suit is a part of the tract 
for which E. G. Sevier and wife, from whom appellees deraign 
their title, brought the suit upon which the appellants rely to 
maintain their defense of res adjudicata. But an inspection 
of the record of that suit shows, beyond question, that the 
claim of Sevier and wife to the land for which appellees sue 
was not adjudicated against them. 

Although “the defendants pleaded not guilty, yet, by their 
special pleas, they limited the issues to be adjudicated (Rivers 
v. Foote, 11 Tex., 662) to the right of Peter Teal to one-half 
of the land granted to John B. Sideck, September 18, 1830, 
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and October 28, 1834, by virtue of a donation executed to 
said Teal by said Sideck, December 15,1832. By her answer, 
the defendant expressly admits that Mrs. Sevier, the plain- 
tiff in that suit, was entitled to one-half of the land. And it 
was ruled by this court, on the first appeal of the case, (Teal 
v. Sevier, 26 Tex., 516,) that this donation relied upon by the 
defendant was inoperative, except as a gift of one-fifth of the 
property owned by the donor at its date. The court, as is 
manifest from its opinion, held that the defendant was not 
entitled to any part of the land involved in this suit, as it 
was not granted to Sideck until more than a year after the 
date of the donation to Teal. And it clearly appears, from 
the record, that the subsequent litigation in the case related 
exclusively to the land embraced in the grant of September 
18, 1830. 

We see no good reason why a judgment might not have 
been rendered in favor of the plaintiffs for the land sued for, 
not included within the limits of the league to which the de- 
fendants’ claim under the donation to Teal, can be regarded 
as referring, subsequent to the decision of this court to which 
But if this land was not expressly ad- 
judged to the plaintiffs, there can be no pretense that judg- 
ment was, or could have been, rendered for it in favor of the 
defendants on the pleading and verdict. While it is not con- 
troverted, that, as a general principle, the judgment or de- 
cree of a court of competent jurisdiction is not only final as 
to the matters actually determined thereby, but also upon all 
matters properly involved in the issue passed upon and de- 
termined by the court; and that all matters put in litigation 
in a previous suit, and which could have been adjudicated 
therein, are concluded by it. (Foster v. Wells, 4 Tex., 101; 
La Guen v, Gouverneur, 1 Johns. Cas., 992.) But certainly 
it cannot be so held, where the record clearly shows that the 
matter in question was not in fact passed upon or adjudicated 
by the court; and this, too, when it could not, under the 
pleading and verdict, have been decided adversely to the 
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party against whom the judgment is claimed to operate as 
res adjudicata. 

The objections to the deed from E. G. Sevier, as adminis- 
trator of his deceased wife, Louisa Sevier, to Peticolas, should 
have been sustained. No authority was shown in the admin- 
istrator to make this deed, or to bind the estate of his in- 
testate to pay an attorney, for services rendered the estate, in 
lands. To concede to administrators such power, would vir- 
tually surrender to them the unrestricted management and 
disposal of the entire property of the estates they represent, ; 
The decree of the District Court gave to this deed no ad- 
ditional force. There was no case or parties before the court 
to authorize or warrant such a decree. 

The deed from Peticolas to Terrell was made subsequent 
to the institution of the suit, and, if objected to on this 
ground, should have been excluded, (24 Tex., 208,) even if 
the deed from Sevier to him had been unobjectionable. 

There is also, in my opinion, an error, not discussed by 
counsel or distinctly presented by the assignment of errors, 
but going to the foundation of the judgment, which would 
require its reversal, and to which, in remanding the case to 
the District Court, it is proper to call the attention of the 
parties. The plaintiffs, in their petition, claim to be joint 
owners of the land sued for; and they have, by the judg- 


ment, jointly recovered. But the evidence shows several ‘ 
titles for some of the tracts, making the aggregate described 


in the petition and judgment. The testimony relied upon 
by the plaintiffs does not, therefore, prove the title alleged in 
their petition, or support the judgment. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Drury Geet v. M. FE. Scorrt. 


1. HUSBAND AND WIFE INCOMPETENT AS WITNESSES FOR OR 
AGAINST EACH OTHER.—The act of May 10, 1871. (Paschal’s Dig., 
6826,) removing the disabilities of parties as witnesses, does not 
render the linsband and wife competent as witnesses for or against 
each other—the exclusion of such testimony being on grounds of 
public policy, not alone of interest. 

2. STATUTE CONSTRUED.—<Act of May 10, 1871, (Paschal’s Dig., 6S28,) 
held not to extend to the admission of the testimony of the hus- 
band or wife in behalf of the other, who is party interested in the 


issue. 


Apprat from Burleson. Tried below before the Ion. A. 
S. Broaddus. 

November 8, 1871, Drury Gee recovered a judgment, in the 
District Court of Washington county, against T. L. Scott, the 
husband of M. I. Scott, for $593, and costs. Execution was 
issued thereon 18th of March, 1873, and levied in Burleson 
county on a stock of goods. May 21, 1873, T. L. Scott, as 


agent for his wife, filed an affidavit and bond, for trial of the 
right of property in said goods. On a trial, had April 22, 
1874, among the witnesses offered by claimant was her hus- 
band, T. L. Scott, which evidence was admitted over objec- 
tions. Verdict and judgment for the claimant, and Gee ap- 


_ pealed. 


Breedlove § Ewing and A. W. McIver, for appellant, cited 1 
Greenl., secs. 334, 336, 337, 340; Pedley v. Wellesley, 3 C. & 
P., 558; 2 Kent’s Comm., 178, 179; McDuffie rv. Greenway, 
24 Tex., 625; Bunt v. Baker, Smith’s Lead. Cas., 105; Man- 
chester v. Manchester, 24 Vt., 649; Pillow v. Bushnell, 5 
Barb., 156; Erwin v. Smaller, 2 Sandford, 340; Stapleton v. 
Croft, 10 Eng. L. and Eq., 455; Alcock v. Alcock, 12 Eng. 
L. and Eq., 354; Lucas v. Brooks, 18 Wall., 452. 


Sayles § Bassett, for appellee.—The first error propounded 


by counsel for appellant, in their brief, is as to the admissi- 
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bility of the evidence of T. L. Scott. But, in this case, it is 
unnecessary to discuss or decide the question whether a hus- 
band is a competent witness on behalf of his wife to prove 
a fact which is personally known to him, and where his 
knowledge is not derived from the confidential relations 
existing between husband and wife. The rule disqualifying 
husband and wife as witnesses for or against each other, is 
intended to protect the confidential communications existing 
between them, and is, as aptly said by appellant’s counsel, 
analogous to the rule which forbids the disclosure of confi- 
dential rpms from the client to his attorney. But 
it is well scitled, that this rule does not prohibit an attorney 
from eee as to facts known to him otherwise than from 
the confidential communication of his client. (1 Greenl. Ev., 
239, 240; Flack v. Neill, 26 Tex., 273.) 

T. L. Scott, in the management of the business of his wife, 
had a knowledge of facts possibly not known to her; at any 
rate, the facts about which he deposed were within his own 
ce leo, te it is difficult to see how his testifying in her 
behalf, and at her instance, ean tend to “destroy the family, 
and rob rie vestic life of all that renders it attractive and 
desirable.” 

But, in the ease at bar, T. L. Scott is a party : » the suit. 
Upon a judgment and execution against himsclf, the separate 
property of his wife was scized. Tle, as the agent 2 his wife, 
made affidavit that the pre > agen sei: ow s thi separate prop- 
erty of his wife, and therefore not ‘Tia om » for t 
a judgment against himself. 

During the marriage, he ha 
wife’s separate property, (Paschal’s Dig., 4641,) and is author- 
ized to sue, cither alone or jointly with her, for its recovery. 


ie payment of 


d the sole management of his 


She could not have sued alone, unless he had failed or neg- 
lected so to do. (Paschal’s Dig., 4636.) 

It was his duty to protect his wife’s property from satrifice 
for his personal debts; and in order to do this, it was neces- 
sary for him to show by what right it was in his possession. 
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He makes the claimant’s affidavit, showing that he held the 
property in right of his wife, and as her agent. He also signs 
the claimant’s bond, the signature of his wife’s name, by him- 
self as agent, neither adding to nor detracting from its obli- 
gation. In cases of this character, where no formal plead- 
ings are required, (Reynolds v. Lansford, 16 Tex., 286,) the 
court will look to the rights of the parties as disclosed by the 
record, and technical objections as to the manner of prose- 
cuting the claims will be disregarded. Nor could the real 
character of the suit, or the status of the parties, be affected 
by the mere act of the clerk in docketing the cause as if the 
wife had sued alone, when it is apparent to the court that the 
husband was the proper party. 

In Merriam v. Hartford and New Haven Railroad Com- 
pany, 20 Conn., 362, under the statute of Connecticut, (1848,) 
removing the restriction on the ground of interest, the wife 
of the plaintiff was held to be a competent witness, when 
called by the husband. The court, referring to the language 
of text-writers, placing the exclusion both on the ground of 
interest and of public policy, to. prevent dissensions in the 
family, the first objection being removed by the statute, say 
that the latter could only apply if she were compelled to tes- 
tify against the husband, and can have no application when 
called by him to testify in his favor. 

In Massachusetts, the plaintiff’s wife was held competent 
to prove the entries made in her husband’s book of accounts. 
(Littlefield v. Rice, 10 Mete., 287.) 

So in Vermont. (Andrus v. Foster, 17 Vt., 556; Gay v. 
Rogers, 18 Vt., 342.) 

In Pedley v. Wellesley, 3 C. & P., 558, a party having 
married his adversary’s witness pending the suit, and after 
she had been subpeenaed, Best, C. J., held that she would be 
competent as a witness for the other party, with her husband’s 
consent, but not without it. (See, further, Bishop on Mar- 
riage and Divorce, 2d vol., sec. 723.) 

In regard to the question of the earnings of a mercantile 
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business carried on by the wife, with a stock of goods bought 
with her separate funds, the tendency of modern decisions is 
very decidedly in favor of recognizing the right of a married 
woman to engage in commerce in her own name, and to 
hold and trade with the proceeds, exempt from seizure for 
the husband’s debts. (Wieman v. Anderson, 42 Penn., 311; 
Maunderbach v. Mock, 29 Penn., 43; Tillman v. Shackle- 
ton, 15 Mich., 447; Glover v. Alcott, 11 Mich., 471; Todd 
v. Lee, 16 Wis., 480; Partridge v. Stocker, 36 Vt., 108; 
tichardson v. Merrill, 32 Vt., 27; Maghee v. Baker, 15 
Ind., 254; Green v. Pallas, 1 Beasl., (N. J.,) 267; Wilthaus 
v. Ludecus, 5 Rich., (8S. C.,) 826. See Schouler on Domestic 
Xelations, 245-247.) 


Moorg, Assocrate Justice.—The material question ‘pre- 
sented for our consideration in this case, is whether, since the 
enactment of the statute of May 19, 1871, declaring that in 
the courts of this State there shall be no exclusion of any wit- 
ness in civil actions because he or she may be a party to, or 
interested in, the issue to be tried, the husband or wife of one 
of the parties is disqualified from testifying, on behalf of such 
party, as to matters of which the witness can speak from 
general knowledge, as contradistinguished from facts or in- 
formation derived from confidential intercourse during the 
marital relation. 

Unquestionably, by the common law, neither the husband 
nor wife could testify for or against the other, or in a suit to 
which the other was a party, or had a direct or immediate 
interest, except in a few exceptional cases, in which their tes- 
timony is held admissible on the ground of necessity. As, 
for example, in prosecutions for violence committed by the 
husband upon the wife; or in an action by the husband 
against a carrier for the contents of a lost trunk; or to prove 
the original entries of an account, where the wife kept the 
husband’s books, &c. 

To determine the effect of the statute referred to on the 
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common-law rule, that neither the husband nor wife could 


testify for or against the other, it is necessary to ascertain 
upon what ground the rule is based, and why they were held 
incompetent. For, evidently, if they were excluded solely 
upon the ground of interest resulting from the personal unity 
of husband and wife, as the statute declares in plain and pos- 
itive terms that interest shall be no ground for the exclusion 
of any witness, the common-law rule is abrogated, and they 
cannot be excluded from testifying. If, on the other hand, 
there is some other ground upon which, by the common law, 
the husband and wife are held to be incompetent to testify, 
as to matters of general knowledge, for or against the other, 
the statute does not reach or repeal it, and the courts must 
still enforce the common-law rule, until still further modified 
by the Legislature. 

Was interest, then, the sole ground for the exclusion at 
common law of the husband and wife as witnesses in cases 
to which the other was a party or had an interest? Unques- 
tionably it is not, when the proposed evidence of the husband 
or wife relates to, or touches upon, matters of confidential in- 
tercourse during the marital relations. Testimony of this 
character, beyond doubt, is inadmissible at common law, upon 
the ground of public policy, aside from all consideration of 
identity of interest of the husband and wife in the issue tried, 
or of the fact that one of them is a party to the record. And 
hence it is universally held, whenever the question has been 
presented, that matters of this character cannot be testified 
to by the husband or wife, notwithstanding the fact that the 
common-law rule, that interest disqualifies a witness, has been 
abrogated. But it is maintained, by those who insist upon 
the admissibility of the husband and wife to testify in respect 
to matters of their general knowledge, that while the husband 
and wife are precluded from testifying against each other by 
the common law, upon grounds of public policy, the only 
ground upon which their testimony in favor of each other 
was excluded, was that of mutuality or identity of interest. 
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And certainly the language of some of the text-books on the 
law of evidence, of the highest authority, seems to support 
this conclusion. 

Thus says Starkie: “The husband and wife cannot be wit- 
nesses for each other, for thei interest is identical; nor 
against each other, on grounds of public policy.” (2 Stark. 
Ev., 706.) And in Buller, N. P., 286, it is stated, «That 
husband and wife cannot be admitted to be witnesses for 
each other, because their interest is absolutely the same; nor 
against each other, because contrary to the legal policy of 
marriage.” (See, also, 1 Phill. Ev., 76.) And the courts of 
some of the States having analogous statutes to ours, enter- 
taining this view of the common law, have held the husband 
and wife rendered by the statute competent to testify for, if 
not against, each other. (Merriam v. Hartford and New Ha- 
ven Rh. R. Co., 20 Conn., 354.) 

But elementary writers of equal authority, and probably 
the larger number of well-considered cases, put the common- 
law rule, excluding the testimony of husband and wife in 
favor of as well as against the other, upon the broader and, 
as it seems to us, more satisfactory ground of public policy, 
as well as interest. Says Mr. Greenleaf: “This exclusion is 
founded partly on the identity of their legal rights and inter- 
est, and partly on principles of public policy, which lie at the 
basis of civil society.” (1 Greenl. Ev., sec. 334.) And says 
Judge Kent: “The husband and wife cannot be witnesses 
for or against each other. This is a settled principle of law, 
and is founded as well on the interest of the parties being 
the same as on public policy.” In the case of Davis v. Din- 
woody, 4 T. R., 678, when the remarks quoted from Buller’s 
Nisi-Prius were relied upon to support the competency of the 
witness, Lord Kenyon said: “ Independently of the question 
of interest, husbands and wives are not admitted as wit- 
nesses for or against each other. From their being so nearly 
connected, they are supposed to have such a bias upon their 
minds that they are not to be permitted to give evidence 
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either for or against each other.” And Buller, J., adds: 
“Tt is now considered as a settled principle, that husband 
and wife cannot, in any case, be admitted as witnesses for 
or against each other.” 

Many other cases might be easily cited, in which it is de- 
cided that such testimony is inadmissible at common law, 
upon the ground of public policy, as well as because of inter- 
est; and this principle has been frequently applied by the 
courts of other States having statutes similar to ours, as will 
be seen in the following cases, in which it is held that the 
common-law rule is still in force, and that husband and wife 
cannot testify the one for the other, notwithstanding their 
mutuality of interest is no longer a ground for their exclu- 
sion: Cram v. Cram, 33 Vt., 15; Mitchinson v. Cross, 58 IIL, 
366; Dunlap v. Hearn, 37 Miss., 471; (overruling Lockhart v. 
Luker, 36 Miss., 68;) Lucas v. Brooks, 18 Wall., 436; Kelley 
v. Proctor, 41 N. H., 139; Breed v. Gove, Id., 452; Hasbrouck 
v. Vandervoort, 5 Seld., 153; Alcock v. Alcock, 12 Eng. L. 
and Kq., 354; Stapleton v. Crofts, 18 Ad. & Ellis, N. 8., 367; 
16 Jur. Rep., 408. 

It may be, the reasons which led to the enactment of the 
statute modifying the common-law rule, that parties to the 
record or interested in the issue to be tried are incompetent 
to testify, are just as applicable to the one ground for the ex- 
clusion of such testimony as the other. But if so, this is a 
matter that addresses itself to the Legislature, and not to the 
judiciary. Until such change is made by the proper depatt- 
ment of the government having the power to do this, it is 
our duty to declare and administer the law as it has been 
“from the time whereof the memory of man runneth not to 
the contrary.” To do so, we must hold that the court erred 
in admitting the husband of appellee to testify as a witness 
in the case. And for this error, the judgment must be re- 
versed, 

There are other interesting and important questions pre- 
sented in the record; but as they may not arise upon another 
trial, and have not been presented by counsel so as to aid 
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the court in reaching a proper conclusion upon them, we 
do not feel called upon to undertake their investigation and 
determination at this time. As a general rule, we are not 
inclined, and do not regard it as our duty, while there is so 
much more business pressing upon us than we can possibly 
dispose of, to take the time to investigate questions, unless 
absolutely essential for the disposa! of cases, when not aided, 
by an examination and reference to the decisions beuring 
upon them, by counsel. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





W. J. Wurteneap v. J. L. NickeLson et AL. 


1, FAMILY HOMESTEAD—EXEMPTION.—A family consisting of a wid- 
ower, his daughter, and a female relative, is dissolved by the mar- 
riage of the daughter, and a homestead acquired by the widower at 
or after such dissolution of his family would not be exempt from 
forced sale. 

2. SAME.—After such dissolution of his family, a widower cannot ex- 
empt his property from liability for his debts by voluntarily taking 
upon himself, for some temporary or indefinite period, the support 
or maintenance of persons having no legal claim upon him. 

3. SAME.—Nor does the mere temporary and indefinite union of persons 
in one household, directing their attention to a common object, con- 
stitute a family so as to exempt a homestead, 

4. SAME.—Nor will the hiring of servants, or the contributing to the 
support of persons permissively residing with a party, constitute a 
family. 





Apres from Victoria. Tried below before the Hon, T. 
C. Barden, 

This was an action of trespass to try title, brought by White- 
head against Nickelson. 

The property sued for is a half lot in the town of Victoria, 
with a brick building and several outhouses upon it. It was 
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intended for a hotel, but no hotel has been kept there of late 
years. Nickelson acquired the property in 1849 or 1850, 
and has lived upen it ever since. He first erected a wooden 
building, in which he lived, with his wife and children and 
servants, and kept hotel himself until his wife died, in 1857. 
After that, the hotel was kept by others; but Nickelson and 
his only surviving child, and a servant-woman, formerly his 
slave, always resided there. 

In 1861, the building was burned down, and in rebuilding, 
Nickelson borrowed money from Fenner, and gave him a 
deed of trust upon the property. In 1868, Fenner sold by 
virtue of this deed of trust, and Shry purchased the property 
for $600, less than its value. Nickelson refused to surrender 
possession, claiming that it was his homestead. After some 
negotiations, Shry agreed to reconvey for $1,000. Nickel- 
son not being able otherwise to raise the money, applied, as 
guardian, to the Probate Court for authority to sell some 
vacant lots which he had given to his daughter some years 
before, and to invest the proceeds in this homestead prop- 
erty. Authority was granted. The lots sold for $900; Nick- 
elson raised $100. The money was paid to Shry, and he 
conveyed title to the minor daughter, who was then living 
with her father on the premises, and continued to live there 
with him till her marriage, in March, 1872. 

On the 8th of March, 1872, the day before ber marriage, 
she and her intended husband executed a writing, which is 
not skillfully drawn, but which was, in intent and effect, a 
relinguishment and transfer of the daughter’s interest in this 
property to her father, to take effect upon her marriage. 
The next day she was married. Some two weeks afterwards, 
(Murch '26,) she and her husband executed to Nickelson a 
conveyance for the property, reciting that they did it “in 
accordance with former signatures,” referring to and confirm- 
ing the writing of March 8. 

In 1869, or early in 1870, and while Nickelson and his 
daughter, and “the freedwoman,” who was old and sickly, 
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but who lived with Nickelson after emancipation, as before, 
were residing on the premises as a family, a Miss Moncrieff, 
of Georgia, the daughter of Nickelson’s first cousin, wrote to 
him, and asked him whether she could have a home in his 
family, as her father was dead, and she no longer had any 
home in Georgia. She also asked permission to bring with 
her a little girl, a niece, some two years old. Nickelson 
consulted with his daughter, and she consenting, he wrote to 
Miss Moncrieff to come. She came, bringing with her the 
child, and both remained there till the fall of 1873, when 
she left, for the purpose of being married. WNickelson testi- 
fied that she came there to be a member of his family, and 
to remain as long as he lived or she lived. The testimony 
in the case tends to show that she was there as a daughter 
would have been, working, managing, and superintending 
for the benefit of the family, while Nickelson supplied her, 
as he did his daughter, with shelter, medical attention, and 
part of her clothing. 

April 15, 1872, Whitehead obtained a judgment against 
Nickelson, in the District Court of Victoria county, for 
$1,400. On this judgment, execution was issued 13th of 
May, 1872, under which the lot in controversy was sold on 
the first Tuesday in July, and Whitehead became the pur- 
chaser. 

Upon these facts, verdict was returned, and judgment ren- . 
dered for defendant; and Whitehead appealed. 


Philips, Lackey & Stayton, for appellant.—It was contended, 
in the District Court, that the fact that the property had been 
the homestead of his family prior to the sale under the deed 
in trust to Fenner, affected the question as to whether or not 
the property was the homestead of the appellee at the time 

appellant bought at the sheriff’s sale; and the court seems to 
have been of that opinion. The appellee, as he could legally 
do, parted with all his title in the property, when it was sold 
under the Fenner deed in trust, and Shry became the pur- 
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chaser; and if he had not, he would not now be heard to say 
that his daughter did not get perfect title when he bought the 
property as her guardian, for her, and did so under an order 
from the Probate Court, made at his request, and by which he 
was empowered to sell the property of his ward to raise money 
for that purpose. 

With the loss of his title, all of his prior homestead rights, 
as did all his other rights therein, ceased to exist. 

In the absence of ‘title, there was nothing to support the 
homestead claim or right, and we are not aware that when the 
title to the property in which homestead rights have once ex- 
isted is lost, that there still exists a slumbering dormant right, 
or capacity, which lives without something to feed upon, and 
which in case of a reacquirement of the title will reattach and 
support the homestead exemption, in the absence of the same 
surroundings which, under the law, were requisite in the first 
instance to create and maintain that right. 

When the appellee reacquired the title, on the 26th of March, 
1872, he stood, with reference to his right to the homestead 
exemption in this property, just as he would have stood if he 
had acquired by purchase a lot which had never before been 
his property; otherwise, the doctrine would be, “once a lome- 
stead always a homestead,”—and this without reference to 
continuous ownership in the same person, and without refer- 
ence to the existence of a family, which is necessary in the 
first instance to create the exemption. 

The Constitution protects that which is the homestead of the 
family at the time the creditor seeks to subject it to forced 
sale,—not that which may have been the homestead at some 
former time, by reason of the existence of facts which then 
made it, within the meaning of the law, the homestead of the 
family, but which have now ceased to exist. The Constitu- 
tion, in exempting homesteads, humanely looks to the protec- 
tion of families, and to that object aione. 

It was contended, in the District Court, that notwithstand- 
ing the appellee had parted with all title in the property, and 
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consequently with all rights growing out of his former owner- 
ship, yet that the fact that he was a widower, and had once 
had a homestead in the property, entitled him to a homestead 
exemption therein, which a bachelor with the same surround- 
ings would not have been entitled to; that the fact that he 
had once had a wife and child, while he owned and occupied 
the property as a homestead, stamped upon him the full char- 
acter and all the elements of a family, and upon the property 
in question a homestead character from which it could not 
. escape at any time, while he was the owncr thereof,—and this 
notwithstanding he might sell and reacquire it ever so often. 

Can the fact that the property in controversy possibly may 
have been the homestead of a family while it was owned 
by his daughter, relieve the appellee from the necessity of 
showing, by proof, that he was so surrounded after the mar- 
riage of the daughter as to constitute him, without reference 
to his daughter, the head, or at least a member, of such an 
assemblage of persons as the law recognizes as a family? 
We think not. If the property was exempt while it was 
owned by her, it was an exemption in her favor, and based 
upon her title, and not upon any dormant right existing in 
the appellee, from the fact that it had once been his property 
and homestead, and that she had been at one time a member 
of his family while it was thus exempted. 

The daughter ceased to be a member of the family of which 
her father was a member the moment she married; and the 
act which made her a member of another family did not in- 
corporate him with the new family; nor could he claim any 
right from the existence of a family of which he was not a 
member. The daughter and her husband are not setting up 
any rights in the property; nor can they, for they have parted 
with their title. 

Both title and such occupation as the law contemplates 
must concur and exist in the same person, or there cannot be 
any homestead exemption. 

The residence of the daughter upon the property while she 
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owned it, even if her father did live with her during the time, 
cannot relieve him from the necessity of showing, that, after 
he acquired the property from his daughter, he had living 
with him such an assemblage of persons as, within the mean- 
ing of the law, constituted a family. 

We are aware of the great difficulty of determining, by any 
fixed and well-defined rules and principles, what kind of an 
assemblage of persons living together will, within the mean- 
ing of the law exempting the homestead from forced sale, 
constitute a family, and in looking to decisions made in other 
States upon similar laws we derive but little assistance ; yet 
it is a matter which must be determined by a fixed rule or 
principle, however hard it may be to apply the rule to cases 
as they arise. It will not do to say that each case must 
stand or fall upon the facts, without reference to a fixed 
principle. 

The leading idea in the Constitution, in reference to the 
homestead exemption, was doubtless to secure to such persons 
as constitute a family, in contradistinction to single persons, 
a home, and to foster and upbuild the family interests, upon 
which, mainly, society depends. 

We cannot disassociate the idea of a family from the 
idea of an assemblage of persons among whom some are 
dependents, over whom some other one or more of their 
number have and legally exercise control. 

And we submit, that to constitute a “family,” within the 
meaning of the Constitution, there must be a state of depend- 
ence in law, if not in fact, upon the part of some of those 
who constitute the family, on some other member or mem- 
bers of the family whom the law designates as the head or 
heads of the family; and this dependence may result as a 
matter of law from the relationship existing between the par- 
as between parent and minor child, husband and wife, 
guardian and ward, and master and slave; or it may result 
as a matter of fact, from the head of the family controlling 
the homestead property, in which the dependent has either 
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a present or prospective interest. (10 Allen, 425; 14 Ohio, 
301; 41 Georgia, 154; 42 Id., 406; 46 Id., 232.) 

And this state of dependence necessarily implies, upon the 
part of the person whom the law designates as the head of 
the family, not only a control of the dependent, or of the 
property in which the dependent has an interest, either pres- 
ent or prospective, but also implies a legal right to such 
control. 

There must be a mutual obligation between the parties, 
which entitles the one to control, and which imposes upon 
the other the duty of submitting to that control; and there 
must not only be a dependence, but there must also be, upon 
the part of the head of the family, a corresponding obligation 
to provide for the wants of the dependent, let that obligation 
result from whatever fact it may. 

We know of no case in which this court has sustained a 
claim to the homestead exemption, where the claim was not 
founded upon a family organization consisting of parents and 
children, parent and child, or husband and wife. 

[Counsel discussed the facts at length.] 


Glass g Callender, for appellee. 

I. The writing of the 8th of March, 1872, although not 
drawn with legal skill, did release and transfer to Nickelson all 
his daughter’s right and title, upon condition that the proposed 
marriage should take place; and when the marriage did oc- 
cur, the condition was performed, and the right vested. (2 
Blackst. Comm., 154.) But as the daughter was a minor, the 
writing of the 8th of March needed confirmation after her 
marriage had given her the status of a woman of full age; 
and the deed of the 26th of March was such a confirmation, 
and operated only as such. Nickelson’s title, as derived from 
his daughter, dates, therefore, not from the 26th of March, 
but from the 9th, on which day it was vested in him, eo in- 
stanti and ipso facto, by her marriage. 
While the daughter was a member of her father’s family, 
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and the title was in her, the homestead of the family was pro- 
tected the same as it would have been if the title had been in 
him. For, as was said by this court in Wilson v. Cochran, 31 
Tex., 680, “If the property on which they [the family] are 
domiciled belongs to either, or to all, so living together, it 
equally comes within the purview of the constitutional guar- 
anty, and is, in fact, a homestead, and cannot be subjected to 
forced sale. It is the homestead of a family, and not the head 
of the family simply, which is protected.”” When the danghter 
married, and passed out of the family, she left the title behind 
her, vested in her father by the very act by which she ceased 
to be a part of his family. And thus there never was an in- 
stant in which the title was not in some member of the fam- 
ily residing upon the premises. 

II. But the controlling question in the case is,—Did the 
marriage of the daughter break up the family, so that there 
was no longer a family entitled to the homestead protection ? 
We know, from the evidence, and from the facts the jury 
must have found as the basis of their verdict, that, according 
to the common understanding of language, the family was 
not broken up, but continued. For nearly or quite two years 
before the daughter’s marriage, Nickelson and his daughter 
and Miss Moncrieff, with old “Aunt Sarah” as a dependent 
on Nickelson, and with generally a hired servant as a cook, 
had been living together as a family, in an ordinary family 
organization. And when the daughter married, there was 
no change in that family organization. It had one member 
less, but the family organization continued as before—Miss 
Moncrieff keeping house, and working and superintending 
for the family, not for wages, but as her contribution to the 
common benefit; “Aunt Sarah,” living as a dependent; and 
Nickelson supplying food, medical attention, and other neces- 
saries for all. And this family organization continued at the 
time of the sale, and long afterwards, and till old “Aunt 
Sarah” died, and till Miss Moncrieff left, in the fall of 1878, 
for the purpose of being married. 
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We think this was a family, within the meaning of the 
Constitution, as well after the daughter’s marriage as before. 
It seems to come fully up to that meaning, as declared by 
this court in Wilson v. Cochran, where, speaking of the mean- 
ing of the term “family,” as used in the Constitution, the 
court said: “It was most certainly used in its generic sense, 
embracing a household composed of parents and children, or 
other relatives, or domestics and servants; in short, every 
collective body of persons living together within the same cur- 
tilage, subsisting in common, directing their attention to a 
common object, the promotion of their mutual interests and 
social happiness.” 

The appellant insists, that, in order to constitute a family, 
some of the members must be dependent upon others who 
exercise a legal control over them. In a restricted sense, 
this may be true; for all who eat depend upon him who sup- 
plies the provisions, and the head of every family does or 
may exercise a general control over ail its members, while 
they remain such members. But if it is meant that there 
must be such a dependence that the law would compel the 
head of a family to support the members, or such a control 
that the head can constrain the members to remain if they 
wish to sever the connection and depart, then we take issue, 
and say the law requires no such dependence or control to 
make a family entitled to the homestead protection. Tor 
there may be, for example, a family of a widow and adult 
children, yet the law will not compel her to support them, nor 
ean she restrain them if they wish to leave her. In the case 
of Taylor v. Boulware, 17 Tex., 74, the family consisted of 
Boulware and his married niece and her husband, there 
being also on the place some slaves and hirelings. Iere 
there was no such dependence or control as is contended 
for, unless it was between Boulware and his slaves. But the 
decision, which supported the homestead protection, in that 
case, was not put upon the ground that there were slaves 
there as part of the family. On the contrary, it was em- 
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phatically declared, that if Boulware “had been without ser- 
vants, or any one with him, after the death of his wife, it 
would still have been his homestead so long as it continued 
to be his residence.” (Id., 77.) 

Homestead laws, we take it, were not made with reference 
to slaves, or for their benefit. They were themselves prop- 
erty, and never had any difficulty in finding owners and 
homes. 

It seems to us, that the case of Taylor v. Boulware is deci- 
sive of the case at bar. The relationship between Boulware 
and his niece was not materially different from that between 
Nickelson and his cousin. The dependence and control in 
the case at bar are far greater than in the other; for that 
niece had a husband upon whom she legally depended, and 
to whose control she was subject, while Miss Moncrieff had 
no one but Nickelson to look to for support, and was subject 
to the control of no other. 

Again, the appellant contends that the members of the 
family must be such as would inherit the homestead prop- 
erty. But this cannot be the law; for, as often happens, the 
homestead may be the separate property of the husband, 
while all the children of the family may be the children of 
the wife by a former husband, and have no heritable blood in 
relation to the head of the family. Or the husband may 
have but a life estate in the property, with remainder over 
to parties not connected with the family. In that case, his 
own children could not inherit; and yet it would be his home- 
stead as long as he lived. The appellant argues, that the 
view of the law for which he contends is favored, if not es- 
tablished, by the provision of the Probate law which declares 
that property exempted from forced sale “does not form any 
part of the estate of a deceased person, ‘where a constituent 
of the family survives.” 

Precisely what this clause means may not be very clear ; 
and, so far as we are advised, it has not yet been judicially 
construed. But one thing is certain: it has no application to 
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a living man’s homestead, and therefore no application to 
ihe case at bar. 

It is argued, by appellant, that Nickelson, after his daugh- 
ter was gone, was in no better condition to hold a homestead 
than a bachelor would have been. We do not so understand 
the law. We do not think its policy is to give a homestead 
protection to the young and vigorous man, surrounded by 
wife and children, and to turn out, homeless and shelterless, 
the old and infirm father who has lived long enough to bury 
his wife, and to see his children all married or dead. Ac- 
cording to the doctrine of Taylor v. Boulware, and other 
eases, the law does continue the homestead protection to 
such surviving parent, although he may live solitary upon 
the premises. If he has the homestead right, is it shorn of 
any of its privileges or incidents? May he not, like any 
other holder of a homestead right, sell one home and buy 
another? Is he confined to the same roof, whatever may 
be the demands of his business, his health, or his comfort ? 
We think not. And if he may sell one homestead and buy 
another, certainly he may, as Nickelson did, part with the 
title, and then regain it, especially where he regains it from 
his child at the instant that she passes out of the family. On 
this point, see Volger v. Montgomery, American Law Regis- 
ter for April, 1874, where it was held, by the Supreme Court 
of Missouri, that a conveyance and reconveyance of the 
homestead, while the head of the family remains in posses- 
sion, does not affect the status of the property. 

Besides, the whole evidence shows that Nickelson never 
intended to give up his homestead rights in the premises. 
Even when Shry held a deed from Fenner, he denied Shry’s 
right to possession, for the reason that it was lis homestead. 
With $900 of his daughter’s funds and $100 of his own, he 
redeemed the property, and had a clear title again invested 
in one of the family; and it is evident that this was all done 
to secure and continue the homestead. And when the 
daughter is about to marry, she transfers her title to her 
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father for the same purpose—to continue in him the home- 
stead right. 


Moore, Assocrate Justicr.—It cannot be maintained, that 
the Constitution and laws exempt the homestead from forced 
sale, unless the defendant in execution was the constituent of 
i family occupying the premises as their homestead when he 
acquired title thereto; or unless it was thus occupied prior to 
its sale under execution. ‘The fact that the premises at some 
previous time imay have been the homestead of the family, 
and exempt from forced sale for the payment of the debts of 
the head of the family, if he afterwards parts with his title to it, 
will not operate to exempt it, if he reacquires it after the dis- 
suption of the family, whether the family has been dissolved 
vy death or the voluntary severance of the family relation by 
the constituents of which it was composed. Nor will the 
fact that one of the members of the family acquired the title 
to the property after the head of the family, who is the de- 
fendant in execution, parted with it, and that it continued to 
be oceupied as the homestead until the family was finally dis- 
solved, nor the fact that immediately on the dissolution of 
the family its former head reacquired the title, exempt it 
from liability to sale for the payment of his debts. 

Unquestionably, all of Nickelson’s right or interest in the 
property in question in this suit was divested out of him by 
the sale under the deed of trust to Fenner. Although Nick- 
elson continued to hold and claim the premises as his home- 
stead aiter this sale, there is not the slightest ground exhibited 
in the record for impeaching its validity, or to warrant the 
subsequent claim of the property by Nickelson adversely to 
the purchaser at this sale. And evidently he ultimately aban- 
doned all claim to it when, by -permission of the Probate 
Court, he purchased the property, from the purchaser at the 
trust sale, for his daughter. If he could have impeached the 
sale under the trust deed to Fenner previous to this purchase, 
he certainly estopped himself thereby from asserting title to 
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it against his daughter and those claiming under her title. 
And we do not understand, that, on the trial in the court be- 
low, Nickelson claimed or pretended to have any title to the 
premises whatever, except that acquired from his daughter, 
by the instrument exhibited in the statement of facts, dated 
March 8, 1872, and her and her husband’s deed of the 26th 
of the same month. Without pausing to consider whether 
the first of these instruments is supported by any valid con- 
sideration, or can be regarded as justly entitled to any weight 
or consideration in and of itself, it will suflice to say, that 
giving to it the most favorable consideration for Nickelson of 
which it will possibly admit, still there can be no pretense 
that it vests, or was intended to vest, any right or title to the 
premises here in controversy in him, prior to his daughter’s 
marriage. ‘The right or title intended to be secured to him by 
this instrument was entirely dependent upon her marriage. 
If it can be held to vest an equitable title or interest in the 
premises in Nickelson, evidently it did not do so until his 
daughter’s marriage. But by her marriage she ceased to be 
a constituent of his family. It is, therefore, beyond dispute, 
unless there was some other constituent member of the fam- 
ily besides the father and daughter at the date of the mar- 
riage, or the property, subsequent to its conveyance by his 
daughter, and prior to its sale, became the homestead of a 
family of which Nickelson was a constituent, it was not 
exempt from sale for the payment of his debts. 

Can it be said, on the facts exhibited in the record, that 
Nickelson, when he acquired the property, or at any time 
subsequent thereto, prior to its sale under the execution, was 
either the head or a constituent member of a family, in the 
sense contemplated in the Constitution? It is a maxim, that 
a man must be just before he is generous. If so, certainly 
he cannot exempt his property from liability for his debts by 
voluntarily taking upon himself, for some temporary or in- 
definite period, the support and maintenance of persons hav- 
ing no legal claim upon him, though prompted to do so by 
34 





Wuirenead v. Nickerson. [Galveston Term, 












Opinion of the court. 











the strongest motives of gratitude or affection; nor does the 


























mere temporary and indefinite union of persons in one house- 
hold, “directing their attention to a common object, the pro- 
motion of their mutual interest and social happiness,” consti- 
tute a family, within the meaning of the Constitution. Nor 
can it be said, that because a party may, in consideration of 
the services of hirelings, or of persons permissively residing 
with him, pay them wages, or contribute in whole or in 
part to their support, there is a family, as contemplated in 
the Constitution. But unless parties occupying some such re- 


lation as indicated above constitute a family, a portion of the 
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property of the head whereof’ is exempt from forced sale by 
the Constitution, (and we are clearly of the opinion they do 
not,) appellee evidently was not entitled to the immunity 
given him by the verdict and judgment; and the charge of 
the court, which obviously led to this result, was, as we think, 
unquesti nably erroneous, 

In disposing of this case, it is not necessary for us to say, 
that only a family composed of the husband and wife, or one 
of them and minor children, or unmarried daughters, or pre- 
sumptive heirs, or others for whose support the head of the 
family is legally bound to provide, can claim the benefit of 
the exemption of the homestead from forced sale, or to lay 
down fixed and definite rules, by which it can be determined 
in every case what character of persons living together, un- 
der the peculiar cireumstances of each case, will constitute a 
family within the meaning of the Constitution; and we have, 
therefore, made no effort to do so. When a ease is presented 
to us requiring it, it will then be time enough for us to at- 
tempt the task, the performance of which evidently cannot 
be free from ditliculty. 

The judgment is reversed and the cause remanded. 





REVERSED AND REMANDED. 
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M. A. VERAMENDI ET AL. V. W. J. Hourcntns Ev AL. 


1. COMMUNITY PROPERTY.—It is believed to be a doctrine thoroughly 
incorporated into our legal system, that the interest of the hus- 
band and wife in community property is equal, and that it is im- 
material whether the grant or deed thereto be in the name of the 
husband or wife separately, or to them jointly. 

2. SAME—POWER OF SURVIVOR TO SELL.—After the death of the 
wife, the husband cannot, by deed or bond, convey title, or color 
of title, to the interest of his deceased wife in the community 
property, unless empowered to sell or convey, by reason of com- 
munity debts or obligations, 

LIMITATION OF THEEE YEARS—SURVIVOR’S DEED NOT COLOR 
OF TITLE.— An unauthorized conveyance, by the surviving hus- 
band, of community property, after the death of the wife, does 
not convey title, or color of title, to the interest therein vested in 
her heirs; and as to such interest, such conveyance will not sup- 
port a defense of limitation of three years. 

4. COMMUNITY DEBTS. AN AUTIIORITY TO SELL PRESUMED, WHEN. 
—In a suit brought for the interest of the deceased wife against the 
vendees of her husband, made after her death, instituted over thirty 
years after such sale, and twenty-five years after possession had been 
taken under the sale, when during that time the conveyance had 
been of record, and no claim asserted adversely, it seems that the 
jury might have been instructed that they were at liberty to presume 
that the facts existed authorizing the sale. 

5. SAME.—Quere: If a deed or a power of attorney may be presumed, 
why may not the facts which are equivalent to a power of attor- 
ney, and which, unlike a pewer of attorney, would not ordinarily 
be evidenced by writing, more readily be presumed? 

6. PRACTICE— RECORDS.—An affidavit by one of several defendants, 
that a bond or deed, duly recorded, bas been lost or mislaid, and 
that affiant proposed to use in evidence a copy from the records, 
is sufficient basis to admit the copy, at least in favor of the affi- 
ant. Nor is such right affected by mere pleading by the adverse 
party, alleging that the record had been tampered with, and its 
terms altered. 

CONTRACTS TO PERFECT TITLE BY LIMITATION.—A contract be- 
tween parties whose title deeds are of record, providing for plac- 


“J 


ing tenants upon their land, in order to perfecting title by five 
years’ limitations, is not illegal. Nor were they required to place 
on record their contract with their tenants so holding possession. 
8. LIMITATION, WHEN STOPPED BY SUIT.— Where a petition was 
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filed, and several years elapsed before citations were issued, lim- 
itation runs to the issuance of citation, and is not stopped “A the 
filing of the petition. 


Apprat from Colorado. Tried below before the Hon. L. 
Lindsay. 

This was an action of trespass to try title, brought in the 
District Court of Colorado county, by the heirs of Mrs. James 
Bowie, to recover one-half of a league of land granted to him 
during his wife’s lifetime, and against J. IL. Hutchins, John 
D. Andrews, John McKennon, J. M. Wolscy, Joseph Took, 
and —— Baur, defendants. 

Citations were made out for defendants January 2 18 07, 
which were indorsed issued on same day; but no evide1 
7 


appears that they ever passed into the hands of the sheriff 


April 18, 1867, alias citations were made out and indorsed 
in same manner, it not appearing that the sheriff ever re- 
ceived them. 

May 17, 1871, citations were again issued, which were 
served on all the d ue except Took. 


June 9, 1871, plaintiffs had leave to make new parties, 
and August 23 the a al was filed, making a large 


number of new parties defendants. 

The defendants pleaded not guilty, stale demand, laches, 
limitation of three, five, and ten years, and suggestion of im- 
provements in good faith. 

The grant was made to Bowie on April 20,1831. Te was 
married in March, 1831, in the old church on the Plaza, in 
San Antonio, to Ursula Veramendi, daughter of Governor 
Veramendi. In September, 1833, Mrs. U Treula Bowie died, 
of cholera, in the city of Monclova, Mexico. Her father and 
mother died of the same disease—the father first, the mother 
next; and the day following Mrs. Bowie died. 

The heirship of plaintiffs to Mrs. Ursula Bowie was shown 
by the evidence. 

The title papers forming the basis of the title of the de- 
fendants are sufticiently described in the opinion. 
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There was much testimony as to the movements of Cok 
onel Bowie in October, 1835, and of the carly history of the 
occupation of the land sued for, the occupation dating back 
of 1836, under the title claimed by the defendants. 

A question was raised on the admissibility of a certified 
copy of the bond from Bowie to W. Richardson for the Bowie 
league. 

Andrews, one of the defendants, at a term of court prior 
to the trial, male affidavit that it was lost or mislaid, and 
gave notice that a copy from the record would be offered. 
To the copy, it was objected that the aflidavit should have 
been made on the trial, and should have been made by all of 
the defendants. 

The plaintitis also sought, by their pleadings, to throw sus- 
picion upon the record, by alleging that the record had been 
tampered with and altered. The objections were overruled 
and the copy admitted. 

The testimony showed that Hutchins and Andrews had 
contracted with W. T. Townsend that he should oceupy and 
hold possession of two-thirds of said league, claimed by them, 
for five years; and that, under the contract, Townsend did 
hold and occupy the same for five years, beginning in 1856 
and ending in 1861. The written contract was not recorded, 
and was produced in evidence. The plaintifls excepted to 
the testimony as in fraud of the law. 

Many defendants were purchasers after the filing of the 
suit in 1867, and before their vendors were made parties or 
were served with process. 

The charge of the court is sufficiently given in the opinion. 

The jury found for the defendants, and the plaintiffs ap- 
pealed. 


John T. Harcourt, for appellants—* * * The next error 
complained of in the bill of exceptions relates to the affida- 
vit of the loss of the original bond from James Bowie to 
William Richardson, because it was only made by one de- 
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fendant, John D. Andrews, and had been made more than 
@ year previous to the trial. 

The record books are only copies, and are not admissible 
without a compliance with the statute, accounting for the 
non-production of the originals. (Styles v. Gray, 10 Tex., 
503; Peck v. Clark, 18 Tex., 240.) 

This question is fully settled in the case of Younge v. Gil- 
beau, 8 Wall., 641. The court say: “The affidavits of its 
loss only negatived, upon information and belief, its posses- 
sion by some of the defendants. Its possession by some of 
them was consistent with every averment made. The de- 
fendants relied alone upon the copy from the record, and the 
court erroneously held that such copy was sufficient.” (Pas- 
chal’s Dig., art. 3716.) 

The affidavit should have been made upon the day of trial, 
and by both Hutchins and Andrews. 

“There ought to be a strict compliance with the statute, it 
being in derogation of the common-law rule of evidence.” 
(Crayton v. Munger, 11 Tex., 234; Butler v. Dunagan, 19 
Tex., 566.) 

We now invite attention to the instructions asked by the 
plaintiffs, and refused by the court: 

1. “The jury are instructed, that, upon the death of Mrs. 
Ursula Bowie, one undivided half of the league of land was 
vested immediately in her heirs, and could not have been 
legally sold by James Bowie, unless in payment of commu- 
nity debts. 

2. “The purchaser of the whole league from James Bowie, 
after the death of his wife, would take subject to the descent 
east upon the heirs of the wife, and said purchaser would hold 
the one-half of said league of land in trust for the heirs of said 
wife, and all subsequent purchasers would be affected by said 
trust. 

3. “ You are charged that the title bond alleged to have been 
executed by James Bowie to William Richardson on the 15th 
of October, 1835, was an executory contract for the sale of the 
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said league of land, and did not have the effect to pass the 
legal title. It was, at most, only an equitable title to the 
league, and the vendee, Richardson, had ten years from the 
date of said bond within which to perfect his title, by a 
suit on the bond for specific performance; and having failed 
to show such a title, all the parties claiming under Richard- 
son have no legal title as his vendees, and are now barred by 
the lapse of time from enforcing their title bond. 

4, “Upon the death of Mrs. Bowie, her surviving husband, 
James Bowie, held an undivided half of the said league in 
trust for the heirs of his deceased wife, and any sale to Rich- 
ardson, after her death, would be affected by said trust; and 
the vendee, taking the title with the knowledge of the trust, 
would be charged with holding the same in trust for the heirs 
of the deceased wife. 

5. “No limitation or lapse of time would run against or bar 
the claim of the heirs of the deceased wife, until the purchas- 
ers from Bowie had openly and notoriously repudiated the 
said trust, by an adverse holding of the entire league against 
the heirs of the deceased wife. 

6. “The possession of one tenant in common, is the posses- 
sion of all, and until there was an express repudiation of the 
trust, the possession of the vendees under James Bowie would 
be the possession also of the heirs of the deceased wife. 

7. “The said Richardson and his vendees never acquired 
any legal title to any portion of said league by virtue of the 
bond for title from James Bowie, and said Richardson and 
his vendees never having perfected their legal title within 
the ten years allowed by law, they could convey no legal 
title. 

8. “The purchasers of said land from Richardson and his 
vendees must rely, for title, either upon their adverse posses- 
sion of five years, under a deed or deeds duly recorded, at- 
tended with all the incidents of ownership required by the 
statute, or upon ten years of such possession, Three years’ 
adverse possession cannot avail them in this suit. 
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9. “The laws of limitation in this State were suspended 
from the 28th day of January, 1861, up to the 30th of March, 
1870, and this time should not be computed in determining 
the adverse possession.” 

1. We think the first instruction asked is now the settled 
law on the subject, and it ought to have controlled the case, 
(Paschal’s Dig., p. 778, note 1051.) 

2. The second instruction is the law that should have been 
given. (Wilkinson v. Wilkinson, 20 Tex., 237.) 

3. We think the third charge asked was a proper construe 
tion of the title bond. (Secrest v. Jones, 21 Tex., 121; Brown 
ing v. Estes, 3 Tex., 473.) 

A party having right of entry into real estate must make 
entry in ten years, &c. (Paschal’s Dig., art. 4621, note 1030.) 

In support of the third instruction, we refer also to the fol- 
lowing authorities: 2 Story’s Eq., 715; Iiemming v. Zim- 
merschitte, 4 Tex., 165; Estes v. Browning, 11 Tex., 237; 
Vardeman v. Lawson, 17 Tex., 15; Mitchell v. Sheppard, 
13 Tex., 484; Smith v. Hampton, 13 Tex., 463; Glasscock 
. Nelson, 26 Tex., 150. 
4, 

N 
5. 


The fourth instruction was the law, as settled in the case 
{[cMasters v. Mills, 30 Tex., 593. 

The fifth instruction was applicable and pertinent to the 
case, and should have been given. (Bailey v. Trammell, 27 
Tex., 817; Roberts v. Thorn, 25 Tex., 728.) 

6. The sixth instruction is a familiar rule of law. (Alexan- 
der v. Kennedy, 19 Tex., 488; Gilkey v. Peeler, 22 Tex., 663; 
Portis v. Hill, 3 Tex., 273; Bailey v. Trammell, 27 Tex., 328.) 

7. The seventh instruction should have been given, as a 
proper construction of the title bond. 

8 and 9. The eighth and ninth instruction should have been 

=) 
given. 

The charge of the court, as given, did not instruct the jury 
fully as to the time of the suspension of the statutes of limit- 
ation. 


v 
of 


The charges asked by plaintiffs, in relation to the genuine- 
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ness of the title bond, were important issues, that should have 
been given to the jury. 

Plaintiffs also objected to the admissibility in evidence of 
the mutilated record of the bond. 

On the day before the trial, the plaintiffs’ counsel made a 
personal examination, for the first time, of the record of the 
bond, and immediately filed an amendment, charging that a 
base fraud had been committed by Richardson, in the date 
and terms and conditions of the bond, and called for the 
production of the original * * * 


I contended before the jury, and now insist before this 
court, that the historical facts, which the court must judi- 
cially know, will demonstrate that the pretended sale of the 
league of land by Colonel Bowie, on the 15th of October, 
18355, was a fraud. 

First, because the instrument itself recites a lie on its 
face, when it states that “it is at present impracticable to 
execute a warranty title to said William Richardson, in con- 
sequence of war, and the absence of a recording officer.” 

The attesting witnesses are R. M. Williamson and J. G. 
W. Pierson. It is made to appear, in the case of McKissick 
v. Colquhoun, 18 Tex., 149, that the witness J. G. W. Pierson 
was acting, on the 5th of October, 1835, as second judge of 
the first instance, before whom the warranty title could have 
been legally executed. 

It also appears, from the case of Secrest v. Jones, 21 Tex., 
122, that the other witness, R. M. Williamson, was the only 
alealde of the jurisdiction of Austin before whom the title 
could have been made. 

I proceed now to show that Colonel Bowie and the attest- 
ing witnesses were separated at least two hundred miles at 
the date of the pretended sale. Colonel Bowie resided in 
San Antonio, at the mansion of Governor Veramendi. Ie 
Was a man of wealth, and there was no occasion for him to 
sell his headright league. 
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Colonel J. W. E. Wallace testifies that Col. Bowie was in 
the army from the first fight at Gonzales until the fall of the 
Alamo, and perished with the brave defenders of the Alamo. 
Colonel Wallace was the lieutenant-colonel under Colonel 
John H. Moore, as organized at Gonzales, on the Ist day of 
October, 1835, and the first fight occurred at Gonzales on the 
2d of October, 1835. (Yoakum’s History of Texas, vol. 1, 
363.) 

Colonel Austin was chosen commander-in-chief of the forces 
at Gonzales on the 10th of October, and on the 12th of Octo- 
ber it was determined to set out on the march for San Anto- 
nio with a force of 500 men. (Yoakum, vol. 1, 368.) Here 
was an earnest appeal to every patriot to hasten to the front; 
and can it be believed that the gallant Bowie was skulking 
about San Felipe, in the jurisdiction of Austin, in order to 
sell his league of land? Colonel Wallace was intimate with 
him, and had passed through Colorado county frequently 
with him, and never heard him offer to sell the land. The 
witness Ijams says that Bowie was at San Antonio when he 
got there, on the 15th of October, 1835. 

And at such a time, with the impending struggle,—the war 
actually begun,—who can believe that the adventurer Rich- 
ardson would have paid $5,000 for such a purchase ? 

But we find the attesting witnesses also two prominent 
men, well known in history. They were both members of 
the consultation that assembled in San Felipe on Monday, 
the 16th day of October, 1835. (Yoakum’s Texas, vol. 1, 
370; Id., vol. 2, 11.) 

Thirty-two members were present on the 16th, and on the 
17th they adjourned until the 1st of November. 

Some of the members of the consultation joined the army, 
but as “three-legged Willie” (R. M. Williamson) was a crip- 
ple, it is not like ly that he did so, but remained to assist the 
council at San Felipe. 

We find Captain Bowie actively engaged in the field, near 


ore 


Bexar, on the 27th of October. (Yoakum, vol. 1,373.) These 
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facts, we believe, are sufficient to throw discredit upon the 
alleged title bond, and the question of fraud should have 
been submitted to the jury. 

It is no sufficient answer to this charge of fraud to say 
that the record books were in the hands of the clerk, and to 
pretend that the alteration was ‘made by the clerk. 

There was no motive for the clerk to change the record, 
and it is immaterial by whom made, the law demands an 
explanation before any mutilated paper can be read in evi- 
a. *.* 4 


We proceed to show that the adverse possession of the de- 
fendants cannot avail them, so as to obtain title by limitation. 

So far as the “200-acre Thompson reservation” is con- 
cerned, there was no proof, by a solitary witness, as to the 
terms or conditions of the verbal sale or the description of 
the boundaries. The number of acres was a part of the 
«erasure and obliteration” on the record. 

There was no partition or legal appropriation of the 200 
acres by any specified boundaries. 

«One joint tenant, or tenant in common, cannot convey a 
distinct portion of the estate by metes and bounds so as to 
prejudice his co-tenants or their assignees.” (Trammell v. 
McDade, 29 Tex., 360; McGahan v. Baylor, 32 Tex., 795; 
Taylor v. Ashley, 15 Tex., 53.) 

«A party cannot claim the protection of the statute of 
limitation against his co-tenant.” (Bailey v. Trammell, 27 
Tex., 328.) , 

This man Thompson never lived on the land after the 
“runaway scrape” in 1836, and there is no legitimate title 
shown from him to any of the parties in possession. 

It was important, in view of the number of defendants, 
that the court should have submitted the “ special issues,” to 
ascertain the facts as to adverse possession. 

This suit was instituted on the 14th of January, 1867, to 
recover the undivided one-half of the league. 
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This was an adverse suit to recover the estate, which in- 

terrupted the peaceable possession. (Paschal’s Dig., 
4621.) 

The first answer was filed on the 21st of Februar ¥, 1873. 

It will be observed, that the answers of the > defi fendants do 
not conform to the requirements of article 5295 of Paschal’s 
Digest. They do not plead title by possession, and set out 
the land so claimed by metes and bounds. 

It is attempted to maintain the title by the five pa lim- 
itation, under a secret, unrecorded agreement, dated 24th of 
November, 1856, made by Tutchins and ibewins” with W. 
T. Townsend 

It is believed that it would be <« a pervers sion of the object 


art. 


4 


and policy of the law to permit such a contrivance (to acquire 
title by possession) to take the place of an honest occupancy 
by one having a claim of right, which may ripen into a valid 
title, because he tills the soil and in good faith makes it his 
home. The law of limitation is said to be a statute of repose. 
It is not an engine for assailing the rights of others through 
craft and cunning. 

Townsend’s possession would put the plaintifis upon inquiry 
perhaps; but when they examined the reeords they would 
find that he was but a squatter, with no claim of title, and 
they could safely permit him to occupy the premises. No 
notice of possession was brought home to the plaitifis, who 
lived in a distant country. 

But if wrong in this, we still insist that this possession 
could not avail in this case. 

Townsend did not hold the possession himself. Ile put 
others in possession of a little shanty about the 30th of No- 
vember, 1856. 

The statute of limitation was snspended on the 28th of 
January, 1861, and did not commence to run again until 
after the institution of this suit. 

For the reasons heretofore discussed, the three years’ lim- 
itation cannot avail the defendants, because they could not 














VERAMENDI v. HutTcnurns. 





Argurnent for the appellees. 





deraign title from or under the sovereignty of the soil, or 
even a color of title. 

All the purchasers from Hutchins and Andrews are affected 
with /is pendens. 

These were mala-fide purchasers pendente lite, and acquired 
no interest as against the plaintiff’s title. (Briscoe v. Bro- 


9OD 


naugh, 1 Tex., 352.) 


o 
. 


The delay in the prosecution of this suit was very natural 
and unavoidable. 

Tt was just after the close of the war. There were incom- 
petent judges on the bench to try such a cause. The plaintiffs 


were Mexican citizens, living in San Antonio, and it was 


difficult to communicate with them in procuring the proof, &e. 

The defendants were numerous, and their influence great. 
laintifis’ rights be defeated because they could not 
overcome these unavoidable obstacles ? 

We feel convineed that the record is full of errors, and 
that the case must be reversed and remanded. 

This court wil 
which was used with effect before the jury: “That this is an 


old case, brought before the courts to disturb the peace of 


| not listen to the charge in appellee’s brief, 


the country, and impede the settlement of lands.” 

In the language of a distinguished judge of the Queen’s 
Bench: “Ilowever, a judge is bound not to follow his own 
view as to what is a convenient course. Ile must measure 
the rights of the plaintiff, not by the ‘crooked cord of private 


99 


diseretion, but by the golden mete-wand of the law.’ 


R. V. Cook and Foard, Thompson § Me Cormick, for appel- 
lees.— Admitting that the appellants inherited from their 
ancestor, Josefa Ruiz Navarro, the grandmother of James 
Bowie’s wife Ursula, and that their suit was brought for the 
half of the league of land in controversy at the date of the 
filing of the original petition on the 14th of January, 1867, 
yet it is manifest, from the proof in the cause, that they can- 
not recover against W. J. Hutchins and John D. Andrews, 
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and their vendees, for the reasons that they are barred by 
the statute of limitations, and by their laches. 

I. Inregard to laches. The land in controversy was grant- 
ed by the Mexican Government to James Bowie, in 183 
Ursula, the wife of Bowie, died in 1833. Upon <e death, 
according to the theory of the appellants, her grandmother, 
Josefa Ruiz Navarro, mherited her portion of the league,— 
or, rather, the half of it. On the 15th of October, 1835, 
Bowie sold all of the league—excepting 200 acres which had 
previously been sold by him to William Thompson—to Wil- 
liam Richardson, by bond for title, acknowledging payment 
of purchase-mon: This sale was made in the lifetime of 
the saan ses, according to some of the witnesses, 
lived until 1837. (Transcript, page 302.) Now, if James 
Bowie, upon the death of his wife, in 1833, held one-half of 


the league in trust for the heirs of his wife, the said heir be- 


ing Josefa Ruiz Navarro, her grandmother, it was such a 
trust as could have been repudiated, The sale to Richardson 
was a renunciation of the a Then arises the question, — 
Did the cestui que trust, Mrs. Navarro, have knowledge of this 
renunciation, or could she, by the use of ordinary diligence, 
have obtained that knowledge? The bond for title from 
Bowie to Richardson was first placed upon record in Austin 
county, and was afterwards recorded twice in Colorado coun- 
ty, in book » cya trey page 126, and in deed book B, pages 
122 and 123. These registrations were made as early as 
1839 or 18 40, It will be observed, that neither minority nor 
coverture was pleaded or proved by appellants; and, so far 
as this cause is concerned, all of the appellants must be pre- 
sumed to have been of full age, and to have had the legal 
sapacity to sue, at least upon the death of the grandmother, 
in 1837. This bond having been placed upon the records of 
Colorado county, in which county the land is situated, 
early as 1839 or 1840, and the appellants, in 1837, b« ing of 
full age and capable of bringing their suit, tthe record of said 
title bond was such a notorious act that the appellants will be 
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presumed to have had notice from that time of the renuncia- 
tion of the trust by Bowie. Now, twenty-cight years elapsed 
from the date of the record of this bond to the institution of 
this suit; and the appellants, with a full knowledge of the 
sale from Bowie to Richardson for that period, delay for 
over a quarter of a century to claim their rights by process 
of law. Instructions were asked by appellees on the ques- 
tion of laches, and refused. 

As to the nature of the trust in favor of the appellants, 
and that the sale by Bowie was a renunciation of the trust, 
and that the record of the title bond from Bowie to Richard- 
son, in Colorado county, was such a notorious act that appel- 
lants were presumed to have had notice of the renunciation 
of the trust from the date of said record, and, after hav- 
ing had said notice, twenty-eight years clay a" before suit 
brought, that the rights of appellants : ire los t by laches, see 
the following authorities: Turner v. Smith, 11 Tex., 620; 


ne rtson v. Wood, 15 Tex., 5; Winburn v. Cockran, 9 Tex., 
23; De Cordova v. Smith, 9 + x., 129,145; Smith v. Montez, 
11 Tex., 24; Yeary v. Odeniinn, 28 Tex., 91; Anderson v. 


Stewart, 15 Tex., 291; San Antonio v. Lewis, 15 Tex., 393; 
Holman v. Criswell, 15 Tex., 399; Early rv. Sterrett, 18 Tex., 


aN; Story’s Eq. Jur., sec. 1520; Carlisle v. Hart, 27 Tex., 


352; McMasters v. Mills, 30 Tex., 592; Andrews v. Smith- 
widlt: 54 Tex., 546; IIudson v. Wheeler, 34 Tex., 356; Jones 
Jones, 15 Tex., 1 18; Burleson 7 . Burleson » 2d Tex., 385. 


II. The appellants objected to the introduction in evidence 
of the written agreement between Townsend and Hutchins 
and Andrews, providing for holding adverse possession of the 
land. But it is submitted that the objection was trivial. 
The records of the county already show that Hutchins and 
Andrews claimed the title to the lands; and the written 
agreement, if recorded, could give no greater notoriety to 
their claim. Besides, it was the actual occupancy of the 
lands by Iutchins, which was a notorious fact, for more than 
three years,—that occupancy being continuous, adverse, and 



































AS TOT AE ET OTE SONS 














544 VeERAMENDI v. Hutcutns. [Galveston Term, 





Argument for the appellees. 





unbroken. Under the three years’ limitation, it is not incum- 
bent upon the defendant, in proper person, to hold posses- 
sion for that period. If the occupancy be by an agent or a 
tenant, the possession is complete. 

If the possession be in privity with him, in his name and 
stead, and for and on his account, it is, in law, his possession; 


he may be charged with the responsibility of it, and may 
avail himself of its benefits. (Whitehead v. Ioley, 28 Tex., 


14; Williamson v. Simpson, 16 Tex., 444; Christy y. Alford, 
17 How., 601, 602; Doswell v. De la Lanza, 20 Ilow., 32; 
Gillespie v. Jones. 26 Tex.. 345.) 

The case of Gillespie v. Jones is very similar to the case 
we are noW con sidering, so far as the holding by Towns nd, 
for IIutchins and Andrews, is concerned. There Jones, the 
landlord, had 


was not recor 


tis deed upon record, and his deed to Borman 


l, though in writing. The court said it was 


not necessary to record. Jones relied upon the five years’ 
limitation. (Sapp v. Newsom, 27 Tex., 537.) Townsend, in 
his testimony, names the different tenants who held under 
him the land in controversy. That such possession will an- 
swer the requirements of the statute, we confidently refer to 
the authorities last cited. 

In Whitehead v. Foley, the witness held possession for 
Foley, without any written authorization from him; and 
when he removed from the premises, Bullock took posses- 
sion after witness, under verbal authority. Now, to make 
out the three years’ limitation, it was necessary to add the 
possession of witness to the occupancy of Bullock in comput- 
ing the time. This seems to us to be a very strong case 
in our favor, especially when we consider that Townsend’s 
occupancy was by virtue of written authority from the appel- 
lees, which was given cotemporancously to the going into 
possession by Townsend. 

III. Hence we conclude that Hutchins and Andrews and 
their vendees are protected in their possession by virtue of 
the three years’ limitation pleaded. Now, when was this suit 
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really commenced? As to the parties named in the original 
petition, on the 16th day of May, 1871; and as to those 
named in the amended petition, on the 11th day of Febru- 
ary, 1873, as we believe, and contend for. The proof shows 
that the original petition was filed on the 14th day of Janu- 
ary, A. D. 1867. Citations were made out for the appellees, 
Hutchins and Andrews, Took and J. M. Wolsey, by the 
clerk, but they never went out of his office and into the 
hands of the sheriff. The plaintiffs below allowed the case 
to slumber until the filing of a cost bond on the 16th day of 
May, 1871; and no other writs were issued until after the 
filing of a cost bond on the 16th of May, 1871. Under this 
state of case, can the mere filing of the petition be considered 
as the beginning of the suit? (Maddox v. Humphries, 30 Tex. 
494; Tloffman v. Cage, 31 Tex., 595.) 

Now, the depositions of appellant’s witnesses show that 
upon the death of Mrs. Ursula Bowie, in 1833, her heir was 
Josefa Ruiz Navarro, her maternal grandmother. Mrs. Na- 
varro died in 1837, and left, as her heirs, four sons and one 
daughter, and the children of Mrs. Bowie’s mother. Conse- 
quently, the inheritance was divided into six shares, the 
brothers and sisters of Mrs. Bowie being entitled to the one- 
sixth thereof. Now, the only parties named in the plaintiff’s 
original petition are the brothers and sisters of Mrs. Bowie, 
and they can only claim one-sixth of the inheritance. In 
this petition, we find the name of Teresa Veramendi de Rod- 
riguez, wife of Jesus Rodriguez. The testimony shows that 
she married and died in the lifetime of her grandmother; 
consequently, the only parties named in the original petition 
who could have any interest in the land were Maria Antonia 
de Sierra and Marco A. Veramendi, @ resident of Mexico. 
The sons of Josefa Jose Veramendi, and the nephews and 
brother of Mrs. Bowie, were not made parties until the filing 
of the amended petition, February 11, 1873. Tere are par- 
ties who, if entitled at all, are only entitled to one-twelfth of 


the land, suing those in possession for the whole; while those 
35 
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who claim to own eleven-twelfths of the same are not made 
parties until after the expiration of six years and one month 
from the filing of the suit. Under this state of facts, we con- 
tend that those in possession of the land can claim the bene- 
fit of limitation, as against those representing the eleven- 
twelfths of the interest, up to the date of the filing of the 
amendment, making them parties to the suit. (Hopkins v. 
Wright, 17 Tex., 35.) In Burleson v. Burleson, 28 Tex., 
417, Judge Smith, in rendering the opinion, says that “Aaron 
Burleson and James Burleson, though parties plaintiffs in 
this suit, had conveyed their interest in the land, before the 
commencement of the suit, to the intervenors, Howard and 
Sutton, who intervened and were made parties in their own 
right, May 24, 1859. We are of the opinion that limitation, 
if rugning at all, was not suspended as to the shares they 
owned, until the date of their intervention, May 24, 1859. 
Their interests were not in litigation before that date.” Now, 
in accordance with this opinion, if the parties representing 
the eleven-twelfths of the inheritance had intervened, limita- 
tion would not have been suspended until actual filing of the 
plea of intervention. Is it otherwise if the parties are made 
by an amended petition? We think not. We respectfully 
urge that the force of reason and authority is the same in 
both instances. 

If we are correct in the position assumed by us, Hutchins 
and Andrews and J. M. Wolsey are entitled to hold the land 
against those representing the eleven-twelfths interest by vir- 
tue of the five years’ limitation, because limitation, though 
suspended on the 28th of January, 1861, commenced again 
on the 30th of March, 1870. 

IV. We also asked the court to instruct the jury, that the 
defendants in possession of the land were entitled to add to 
their own possession the occupancy and possession of their 
vendors, in order to prescribe under the three and five years’ 
limitation. The court, however, refused to give the charges, 
but instructed the jury directly to the contrary. According 
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to the view of the judge, as gathered from his charge, he 
who claims by virtue of the three or five years’ limitation 
must remain himself on the lands for the full period of time. 
Here is the logical effect of that doctrine: Lands may have 
been holden in actual occupancy for several generations of 
unbroken and continuous possession; yet if the defendant 
against whom suit instituted has not himself had and held 
possession for the periods prescribed by the statute, he can- 
not avail liimself of limitation. We believe that this doc- 
trine has never been recognized as the law in the State of 
Texas. We refer to the authorities already cited. (White- 
head v. Foley; Williamson v. Simpson; Doswell v. De la Lan- 
zi; Gillespie v. Jones.) 

In the case last cited, the law is decisively settled and de- 
cided. (See, also, the case of Cunningham v. Frandtzen, 26 
Tex., 38.) 


Goutp, Assocrate Justice.—Colonel James Bowie, in 
1831, received a grant of a league of land as a married man, 
and a colonist of Austin’s colony. His wife Ursula died in 
1833, leaving no children. On January 14, 1867, the surviv- 
ing brother and sisters of Mrs. Bowie, claiming to be her heirs, 
filed their petition of trespass to try title to the undivided half 
of the league in the District Court of Colorado county, making 
W.J. Hutchins, John D. Andrews, and four others defendants. 
It seems, however, that the citations for defendants were first 
placed in the sheriff’s hands in May, 1871; at which time ser- 
vice was had on all of the defendants except one. In August 
of that year an amended petition was filed, making more than 
forty defendants, in addition to those first sued. On February 
11, 1873, another amended petition was filed, alleging, that, 
at Mrs. Bowie’s death, her grandmother, Josefa Ruez y Na- 
varro, was her heir; that this grandmother (who, it afterwards 
appears, died in 1836 or 1837) left four sons and one daughter, 
all dead, but most of them leaving descendants, who are at- 
tenpted to be named, and who are made co-plaintifis, 
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The answers of defendants show that a number of them, 
occupying portions of 200 acres in the northwest corner of 
the league, claimed that this 200 acres was sold by Colonel 
Bowie during his wife’s lifetime. All of the other defendants 
claim under a title bond, alleged to have been made by Bowie 
to one William Richardson, as follows: 

‘¢DEPARTMENT OF Brazos, 

“ Jurisdiction of Austin. 

“Know all men by these presents, that I, James Bowie, 
resident citizen of the jurisdiction aforesaid, am held and 
bound, and by these presents do bind myself, my heirs, exec- 
utors, administrators, and assigns, in the penal sum of twenty 
thousand dollars, to William Richardson.” 

Now, the condition of the above obligation is such, that 
whereas the above-bounden has sold one league of land to 

aid William Richardson, conceded by the Mexican Gov- 
ernment, under Stephen I. Austin’s contract of colonization, 
situated on the Navidad creek, or river, adjoining Thomp- 
son’s and others, with a reservation in favor of Thompson of 
200 acres, including the spring of water where said Thomp- 
son now resides, for five thousand dollars to me in hand paid 
by said Richardson ; and whereas “it is at present impracti- 
cable to execute a warranty title for the same to said William 
Richardson, in consequence of war, and the absence of a re- 
cording officer, now, should the above-bounden execute, or 
cause to be executed, a full and complete title to the above 
league of land, then this obligation to be of no effect; other- 
wise, to remain in full force and virtue. This 15th day of 
October, 1835. 


“James Bowle. 
‘¢ Witnesses: R. M. WILLIAMSON. 


J. G. W. Prerson,” 

This bond was first recorded, or rather a copy thereof was 
recorded, in Colorado county in 1839, on proof of the hand- 
writing of R. M. Williamson, one of the witnesses. In No- 
vember, 1840, however, the execution of the bond was proven 
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up by Williamson, and it was thereupon again recorded in 
Colorado county. 

Colonel Bowie lost his life at the fall of the Alamo, on 
March 6, 1836. In June, 1840, Richardson made his title 
bend to Kidder Walker for the land sold to him by Bowie, 
reciting a consideration of $1,500, $500 of which was ac- 
knowledged as received. Subsequently, however, to wit, on 
January 7, 1843, Walker accepted a deed for 1,600 acres, 
lying adjacent to the 200 acres reserved in Bowie’s bond, and 
with that 200 acres jorming a tract of 1,800 acres, in full satis- 
faction of his claim under the bond of Richardson, and re- 
leased the balance to Richardson. Some of the defendants 
claim under Walker, and there is evidence of continuous 
occupancy of this part of the league by Walker and his ven- 
dees, from 1840 down. In 1843, Richardson conveyed to 
Hutchins the undivided third of the 2,628 acres of the league 
remaining unsold, and afterwards, in the same year, conveyed 
the other undivided two-thirds to defendant Andrews, under 
whom the other defendants not heretofore alluded to claim. 

The pieadings of the numerous defendants need not be 
detailed. They embody, at least some of them, the defense 
of the great delay and laches of plaintiffs in suing; the defense 
of limitation of three, five, and ten years; and the further 
defense, that the sale by Bowie was made to pay community 
debts; and embodied, also, a suggestion of improvements in 
good faith. 

The evidence showed that the improvements on the league 
were numerous and valuable; that the 200-acre reservation 
was occupied by Thompson up to 1836. But whilst there 
was evidence which might have supported a verdict, as to 
some of the defendants, under the limitations of five and ten 
years, it was questionable whether Hutchins and Andrews, 
and some at least of those claiming under them, could be 
protected by any other limitation than that of three years; 
aud it becomes an important question, whether any of the 
defendants, and especially those claiming under the title 
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bond of Bowie, had shown such title, or color of title, as to 
be within the statute. 

The plaintiffs asked the court to charge, that three years’ 
adverse possession could not avail the defendants. This was 
refused; and the jury were instructed, that if they “believe, 
from the evidence, that the defendants, or any of them, have 
had possession of their several portions of the land in con- 
troversy for three years before suit is brought, and have held 
possession under title, or color of title,—that is, by a regular 
chain of transfer from and under the sovereignty of the soil, 
or a transfer to the persons in possession by deeds of convey- 
ance deducible from the sovereignty of the soil, not register- 
ed, or not duly registered, or such transfers were only in 
writing, provided there be intrinsic fairness and honesty in 
such transfers,—such of said defendants who have so been in 
possession for three years are protected by law, and cannot 
be ejected, even by those who have a better and paramount 
title.” 

There was a verdict and judgment for the defendants; and 
the first question which it is proposed to consider, is whether 
there was error in this charge and the refusal of the charge 
asked. 

The league being community property, on the death of 
Mrs. Bowie her community half thereof, by operation of law, 
vested in her heirs, subject to administration, and to the right 
of her surviving husband to wind up the community affairs. 
It is believed to be a doctrine thoroughly incorporated into 
our legal system, that the interest of the husband and wife 
in community property is equal, and that it is immaterial 
whether the grant or deed thereto be in the name of the hus- 
band or wife separately, or to them jointly. (Scott v. May- 
nard, Dallam, 548; Love v. Robertson, 7 Tex., 9; Edwards v. 
James, 7 Tex., 382; Huston v. Curl, 8 Tex., 240; Wright v. 
Hays, 10 Tex., 130; Parker v. Chance, 11 Tex., 517; Thomas 
v. Chance, 11 Tex., 637; Chapman v. Allen, 15 Tex., 283; 
Allen v. Harper, 19 Tex., 502; Higgins v. Johnson, 20 Tex., 
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389; Mitchell v. Marr, 26 Tex., 331; Cooke v. Bremond, 27 
Tex., 460; Zorn v. Tarver, 45 Tex., 520.) 

It follows that the sale by Colonel Bowie to Richardson, 
whether by title bond or by deed, could not convey to Rich- 
ardson title, or color of title, to his deceased wife’s commu- 
nity interest, unless, indeed, he was empowered to sell or con- 
vey by reason of community debts or obligations. (Thompson 
v. Cragg, 24 Tex., 596, 597.) Color of title, in the meaning 
of the statute, differs from title only in externals, and not in 
substance. Although the grant was in the name of Colonel 
Bowie, on the death of his wife no conveyance by him was 
essential to perfect the title of her heirs, and his unauthorized 
conveyance to others could not convey the title thus vested 
in those heirs. As to those defendants claiming under Rich- 
ardson, there was the same hiatus in their claim of title as in 
the case of Thompson v. Cragg; and it was error in the court 
to charge as it did on that subject. Although the assign- 
ment of errors is very general, we are of opinion that this 
error in the charge is of such a character that it cannot be 
overlooked. There is nothing in any other portion of the 
charge to correct the error, and as it may have led to the 
verdict for the defendants, we think that it must now lead to 
a reversal of the judgment. 

It has been stated that one of the defenses was that the 
sale by Colonel Bowie was made to pay community debts. 
No direct evidence was offered in support of this defense, 
and it seems to have been assumed, on the trial, that there 
was, in fact, no evidence justifying a charge on the subject. 
Indeed, the court instructed the jury, that on Mrs. Bowie’s 
death one-half of the league was the property of her heirs at 
law, and was not subject to the disposition of the surviving 
husband; and as no further’charge on that point was given, 
it is evident that the defense that Bowie sold to discharge 
community obligations, was not submitted to the jury. We 
are of opinion, however, that, in view of the great lapse of 
time after the sale by Colonel Bowie, being over thirty years 
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before suit brought; that for over twenty-five years before 
suit parties had been in possession, claiming under this bond, 
which during all that time was of record; and that during all 
this time there is no evidence of any claim by Mrs. Bowie’s 
heirs in opposition to the title bond, the jury might have 
been instructed that they were at liberty to presume that the 
facts existed which authorized Colonel Bowie to convey. 
Says Justice Wheeler, in Watrous v. McGrew, 16 Tex., 518: 
«A power to execute a deed will in many cases be presumed, 
(2 Cow. & Hill’s Notes to Phil. Ev., 812, 813.) In most 
eases where a deed would be evidence as an ancient deed 
without proof of its execution, the power under which it pur- 
ports to have been executed will be presumed. (Id; and 
see, also, 4 Pick., 162; 4 Greenl., 248; 1 Hill, 389; 9 Johns., 
169,) In Louisiana, it has been held, that where possession 
had followed a sale made by an attorney in fact for a period 


of twenty or more years, the authority of the attorney might 
be presumed. (Buhols v. Bondousquie, 6 Martin N.S8., 153.) 
So it has been held, that the acquiescence of the principal in 


the possession under the conveyance, for nearly twenty years, 
will authorize the presumption that a condition precedent, on 
which the attorney was to convey land, had been fulfilled, 
and that he had not transcended his power. (McConnell r. 
Bowdry’s Heirs, 4 Monroe, 895. See, also, Dailey v. Starr, 
26 Tex., 562; Johnson v. Shaw, 41 Tex., 428.) If the heirs of 
Mrs. Bowie knew that the land was held and claimed under 
this bond of Colonel Bowie’s, their failure to assert their 
rights for so long a period, during which it seems the land 
has been improved so largely, tends to raise a natural pre- 
sumption that they knew “that no wrong had been com- 
mitted.” (Meaner rv. Hamilton, 1 Casey, 143; Foulk v. 
Brown, 2 Watts, 216.) After the lapse of near forty years, 
it is not to be expected that direct evidence could be produced 
of the existence of community debts. The principal ground 
on which deeds over thirty years old, which have been acted 
on, and which come from the proper custody under circum- 





1878.] VERAMENDI v. Hurcutins. 





Opinion of the court. 





stances free from suspicion, are admitted in evidence without 
proof of execution, is that the subscribing witnesses are pre- 
sumed to be dead, and other proof beyond the reach of the 
party. (1 Greenl., sec. 570.) Ifa deed or a power of attor- 
ney may be presumed, why may not the facts which are 
equivalent to a power of attorney, and which, unlike a power 
of attorney, would not ordinarily be evidenced by writing, 
mure readily be presumed? (See Stockbridge v. Stockbridge, 
14 Mass., 257; Jarboe v. Macatee, 7 B. Mon., 279; 2 Whar- 
ton on Ev., sec. 1350.) 

But whilst we think that the facts in evidence called for 
the submission to the jury of the question as to the existence 
of community obligations authorizing Colonel Bowie to sell, 
with appropriate instructions on the subject of presumptions, 
we do not design to express any further opinion on this branch 
of the case. Evidently, it is one which was not much con- 
sidered on the trial; «nd it may be that on another trial fur- 
ther light may be thrown on both the law and the facts. 

A question has been discussed growing out of the fact that 
one of the defendants, Andrews, filed an affidavit that he 
could not procure the original title bond from Bowie to Rich- 
ardson, and that it had been lost or mislaid, stating that he 
proposed to use in evidence a copy from the records. 

The day before the trial, an amended petition was filed, 
stating that there were suspicious alterations and interlinea- 
tions in the record of the bond, and that Richardson had 
perpetrated a fraud in giving a false date to said instrument, 
and in changing the terms and conditions of said bond, 
stating that they do not believe any bond was executed, 
and objecting to the reading of the copy from the record. 
There was no affidavit to this amended petition, so as to put 
the plaintiff on proof of the bond. 

The affidavit of Andrews was a sufficient compliance with 
the statute, at all events, to authorize the admission of the 
copy as evidence in his behalf. 

The averments of the amended petition do not amount to 
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a charge of the forgery of the bond, and are too indefinite 
to present such an issue. 

As to the alleged suspicious interlineations, &c., it does not 
appear that any existed in the record of the bond, made 
after proper authentication, and certainly the record does not 
present such evidence on the subject as enables us to see that 
any error was committed. 

Another question is made over an agreement made in 
1856 between Andrews and Hutchins on the one part, and 
one Townsend on the other, by which he agreed to place 
tenants on and hold possession of the land for them for five 
years. There is nothing to show that this agreement con- 
templated any concealment or fraud, or that the possession 
was to be taken in such a way as should not attract notice. 
The titles of Hutchins and Andrews were on record, and 
gave notice of their claim; and they had a right to place 
tenants on the land, without placing on record the lease or 
agreement under which the tenants occupied. 

With reference to the subject of limitations, our opinion 
is, that the record does not show that such steps were taken 
as stopped the running of limitations, as between the original 
plaintifis and defendants, until the issuance of process; and 
that certainly the additional defendants had the benefit of 
limitations up to the time when they were made parties. 

We will dismiss other questions discussed with the remark, 
that whilst there is manifest error in the charge of the court 
confining the benefit of the three and five years’ limitations 
to one holding himself during the entire period, this error 
was in favor of appellants, and that the only material error 
entitling appellants to a reversal is the one first discussed. 
For that error, the judgment is reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 
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J. W. anp Cyrus Tuompson v. J. T. Swearenorn, Apm’R. 


1. NEW CAUSE OF ACTION — AMENDMENT. — The original petition 
upon a rejected account against an administrator contained the 
value of each item in both coin and currency. An amendment 
setting out the same items, with value of each item in coin or 
currency, according as it was in fact made, is not a new cause of 
action, nor subject to exception because not presented to the ad- 
mninistrator. 

2. SAME—CHANGE OF PARTIES.—The original petition alleged that 
the account was made with Cyrus and J. W. Thompson, doing bus- 
iness under the firm-name of A. B. Thompson & Co. An amend- 
ment was made, alleging that the same account was made with 
A. B. Thompson, Cyrus Thompson, and J. W. Thompson, doing 
business under the firm-name of A. B. Thompson & Co., and that 
the account was made with them, alleging the death of A. B. 
Thompson before the institution of the suit: Held, That such 
change of the description of parties cannot be said to constitute 
a new cause of action. 

3. CASES LIMITED.—Henderson v. Kissam, 8 Tex., 46; Whitehead »v, 
Herron, 15 Tex., 127. 


AppraL from Washington, Tried below before the Hon. 
. B. MeFarland. 

September 11, 1869, James W. and Cyrus Thompson, 
commission merchants and traders, doing business in the 
city of Galveston under the firm-name of “A. B. Thompson 
& Co.,” brought suit against J. T. Swearengin, administrator 
de bonis non of the estate of Mrs. M. A. Drake. The petition 
alleged an indebtedness of $1,468.54, with interest from June 
5, 1868, for goods, wares, and merchandise sold and delivered 


by plaintiffs to the intestate, and for money paid out at her 


request and for her use; the death of Mrs. Drake on Septem- 
ber 17, 1867; aud the presentation and rejection of the ac- 
count on the 7th of September, 1869. The account attached 
to and made part of the petition was made out in the name 
ot «A. B. Thompson & Co.,” and the value of each item in 
the account is carried out in coin and in currency, as also 
are the credits. 
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a charge of the forgery of the bond, and are too indefinite 
to present such an issue. 
As to the alleged suspicious interlineations, &c., it does not 


appear that any existed in the record of the bond, made 
after proper authentication, and certainly the record does not 
present such evidence on the subject as enables us to see that 
any error was committed. 

Another question is made over an agreement made in 
1856 between Andrews and Hutchins on the one part, and 
one Townsend on the other, by which he agreed to place 
tenants on and hold possession of the land for them for five 
years. There is nothing to show that this agreement con- 
templated any concealment or fraud, or that the possession 
was to be taken in such a way as should not attract notice. 
The titles of Hutchins and Andrews were on record, and 
gave notice of their claim; and they had a right to place 
tenants on the land, without placing on record the lease or 
agreement under which the tenants occupied. 

With reference to the subject of limitations, our opinion 
is, that the record does not show that such steps were taken 
as stopped the running of limitations, as between the original 
plaintifis and defendants, until the issuance of process; and 
that certainly the additional defendants had the benefit of 
limitations up to the time when they were made parties. 

We will dismiss other questions discussed with the remark, 
that whilst there is manifest error in the charge of the court 
confining the benefit of the three and five years’ limitations 
to one holding himself during the entire period, this error 
was in favor of appellants, and that the only material error 
entitling appellants to a reversal is the one first discussed. 
For that error, the judgment is reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 
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J. W. anp Cyrus Tuompson v. J. T. Swearenory, Apm’rR. 


1. NEW CAUSE OF ACTION — AMENDMENT. — The original petition 
upon a rejected account against an administrator contained the 
value of each item in both coin and currency. An amendment 
setting out the same items, with value of each item in coin or 
currency, according as it was in fact made, is not a new cause of 
action, nor subject to exception because not presented to the ad- 
ministrator. 

2. SAME—CHANGE OF PARTIES.—The original petition alleged that 
the account was made with Cyrus and J. W. Thompson, doing bus- 
iness under the firm-name of A. B. Thompson & Co. An amend- 
ment was made, alleging that the same account was made with 
A. B. Thompson, Cyrus Thompson, and J. W. Thompson, doing 
business under the firm-name of A. B. Thompson & Co., and that 
the account was made with them, alleging the death of A. B. 
Thompson before the institution of the suit: Held, That such 
change of the description of parties cannot be said to constitute 
a new cause of action. 

. CASES LIMITED.—Henderson v. Kissam, 8 Tex., 46; Whitehead », 
Herron, 15 Tex., 127. 


AppeaL from Washington. Tried below before the Hon, 
. B. MeFarland. 

September 11, 1869, James W. and Cyrus Thompson, 
commission merchants and traders, doing business in the 
city of Galveston under the firm-name of “A. B. Thompson 
& Co.,” brought suit against J. T. Swearengin, administrator 
de bonis non of the estate of Mrs. M. A. Drake. The petition 
alleged an indebtedness of $1,468.54, with interest from June 
5, 1868, for goods, wares, and merchandise sold and delivered 
by plaintiffs to the intestate, and for money paid out at her 
request and for her use; the death of Mrs. Drake on Septem- 
ber 17, 1867; aud the presentation and rejection of the ac- 
count on the 7th of September, 1869. The account attached 
to and made part of the petition was made out in the name 
ot «A. B. Thompson & Co.,” and the value of each item in 
the account is carried out in coin and in currency, as also 
are the credits. 
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In the statutory affidavit to the account, the affiant, J. W. 
Thompson, is described as “of the firm of A. B. Thompson 
& Co.” 

A judgment was rendered, establishing the claim, which, 
on appeal, was reversed, The opinion reversing the case is 
as follows: 

“OpINION By WaLker.—* * * The case presents some 
peculiarities. The suit is on an open account. The items 
are charged in 1867 and 1868. Some of them are for mon- 
ey, and others for plantation supplies. ‘There are two col- 
umns of charges: the one states the items in gold, the other 
in United States currency, at the large premium rates 
which gold commanded during those two years; and the 
verdict and judgment is for dollars and parts of dollars. The 
plaintiffs could not have such a judgment. They must bring 
their suit either for currency or for coin; and if the transac- 
tions are of such a character that entitles them to a gold judg- 
ment, they may take it. It is true, they may lose by having 
to take their judgment now, when gold commands a lower 
premium than it did in 1867 and 1868. But if they are allowed 
to recover gold now, and the interest on their money, it is 
all the law will give them. It is, perhaps, useless to discuss 
the case further, unless it be to remark that there certainly 
can be no difficulty, in the District Court, in ascertaining 
what items in their account may or may not be properly 
charged to the estate of Mrs. Drake. Her estate would not 
be liable for money advanced to other persons, or goods sold 
after her death, unless the items are to be regarded as funeral . 
expenses, or expenses necessary to the administration.” 

September 11, 1873, plaintiffs amended the petition, and 
alleged: “That on the Ist of September, 1865, and continu- 
ously from that date to the bringing of this suit, they were 
commission merchants, doing business in the county and city 
of Galveston under the firm-name and style of A. B. Thomp- 
son & Co.; that the members of said firm were A. b. Thomp- 
son, Cyrus Thompson, and J. W. Thompson; that at the 
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time of the institution of this suit A. B. Thompson was dead, 
and plaintiffs continued the firm business as surviving part- 
ners; that during said period they were engaged in receiving 
and selling produce for planters and others, and in purchasing 
and forwarding supplies to them, and in making advances for 
supplies to their customers, of whom Mrs. M. A. Drake was 
one.” The petition then stated the sale, delivery, advance- 
ment, &e., of the goods, moneys, &c., set out in the original 
account sued on, and set it out anew, with value to each item 
in coin or in currency, in accordance with the (alleged) facts, 
and in accordance with the opinion of the Supreme Court 
given above. 

September 11, 1873, the defendant excepted to the amended 
petition, (1) because it sought to make new parties, and (2) 
because filed too late, more than three months after the ac- 
count was rejected. The defendant pleaded in reconvention 
value of cotton shipped to plaintiffs by the former adminis- 
trators, and not accounted for. 

September 27, 1873, a jury was waived, and the parties 
submitted the case, upon the law and facts, to the court. The 
pleadings, evidence, and argument of counsel being heard, 
the court sustained the demurrer to the original and amended 
petition, and dismissed the suit. Plaintifis appealed. 


Breedlove ¢ Ewing, for appellants, cited Burleson v. Good- 
man, 32 Tex., 229; Pars. on Part., 440,447; Martel v. Hern- 
sheim, 5 Tex., 205; Knight v. Holloman, 6 Tex., 153; Fow-, 
ler v. Willis, 4 Tex., 46; Ward v. Wheeler, 18 Tex., 249; 
Werbiskie v. McManus, 31 Tex., 123; Howe v. Rogers, 32 
Tex., 223; Smith’s Lead. Cases, pp. 408, 415, 417, 418. 


Sayles & Basset!, for appellee, cited Chitty’s Pl., 806, 307; 
Adams v. Bateman, 6 Bing., 110; Henderson v. Kissam, 8 
Tex., 46; Whitehead v. Herron, 15 Tex., 127; Koschwitz v. 
Healy, 36 Tex., 666; Garrison v. King, 35 Tex., 183; Pas- 
chal’s Dig., 6827; Cole v. Dial, 8 Tex., 347; 1 Greenl. Ev., 
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117 and n.; Wilbur v. Selden, 6 Cow., 162; Merrill v. I. and 
O. R. R. Co., 16 Wend., 595; Armstrong v. Lipscomb, 11 
Tex., 651; Kinnard v. Herlock, 20 Tex., 48; Price v. McIver, 
25 Tex., 769; Kinsey v. Stewart, 14 Tex., 457; San Antonio 
v. Lewis, 15 Tex., 388; McIntosh v. Greenwood, 15 Tex., 
116; Patrick v. Gibbs, 17 Tex., 275. 


Moore, Assoctate Justice.—The manner in which this 
case was tried in the court below is neither to be commended 
nor encouraged, though it was in accordance, it seems, with 
the agreement of the parties. A jury was waived, and the 
vase submitted to the presiding judge on the facts as well as 
law; but instead of ruling upon the exceptions to the peti- 
tion before hearing the evidence, or passing upon the objec- 
tions taken during the progress of the trial to the admissi- 
bility of evidence, all the testimony offered by the parties 
was admitted,-subject to the decision of the court on its final 
disposition of the case. The result was, that after the delay 
and expense of a hearing of the entire case on the facts as 
well as law, the court sustained the defendant’s exceptions to 
the plaintiffs’ petition, and dismissed the action. The prac- 
tical effect of this course of proceeding has been to deprive 
the plaintitis of the privilege of amending their pleadings, if 
they desired to do so, It is equally obvious, if the case had 
been decided upon the facts instead of the law, that the court 
might have deemed the objections to some of the testimony 
well taken; and yet, as the exceptions were not ruled upon 
when made, the party whose testimony would have been ex- 
cluded would be deprived of the opportunity of removing 


the objection by proving the fact sought to be established by. 


other evidence. But however disastrously may have been 
the result of such a mode of trial, as it was ut their instance 
or by their consent, the appellants have no just cause to com- 
plain. 

It does not appear, from’ the record, upon what precise 
ground the court held the plaintiffs’ petition and amended pe- 
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titions defective. We infer, however, from the briefs of coun- 
sel, that it must have been upon the hypothesis that a recovery 
was sought in the amended petition on a different account from 
that on which the suit was brought, and that this account had 
not been presented to the administrator for approval or re- 
jection, as a claim against the estate of his intestate; and, 
also, that it appeared, from the petition, to be barred by limit- 
ation when the amendment was filed; or that the amended 
petition was, in effect, a new and different suit from that 
presented by the original petition, because, by amendment, 
it is shown that the account sued on was contracted with 
plaintiffs and A. B. Thompson, who, however, died previous 
to the filing of the original petition, while doing business 
under the firm-name of A. B. Thompson & Co. Yet it is to 
be inferred. from the original petition, that the account on 
which a recovery was first sought was contracted with the 
plaintiffs alone, in said partnership-name of A. B. Thompson 
& Co. 

Upon neither of these grounds can the judgment of the 
court be sustained. Evidently the account exhibited m the 
amended petition is the identical account declared upon in 
the original petition. The only difference is, that the origi- 
nal account states the amount or value of the different items, 
when contracted in gold, at the corresponding value of cur- 
rency at the time of the account of such item; while in the 
accunnt as made up in the amended petition this is not done, 
but each item is entered just as it is in the original account, 
except that it is charged in gold or currency, as contracted, 
without stating its corresponding or convertible value in cur- 
rency or gold. This was done to conform, as plaintiffs sup- 
posed, to the views expressed by this court on a former ap- 
peal. (See opinion in record.) Ali that can be said of it, is 
that it is a different statement of the account; but still it 
purports to be, and is in fact, the same account which was 
presented to the administrator and declared upon in the orig- 
inal petition. 
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The other ground is not, to my mind, so entirely void of 
force; and if the court was controlled in matters of this kind 
by the technical rules of the common law, it may be that this 
objection would warrant the judgment. Unquestionably the 
original petition, if it does not distinctly aver, certainly im- 
plies that the account declared upon was contracted with the 
plaintiffs, J. W. and Cyrus Thompson, as partners, doing 
business in the firm-name of A. B. Thompson & Co.; while 
the amended petition alleges that it was contracted with A. 
B., J. W., and Cyrus Thompson, as partners, under the like 
firm-name. A variance of this character, between the con- 
tract described in the petition and that offered in evidence, 
has frequently been held fatal. (Chitty’s PL, 506; 4B. & A, 
274.) But evidently the correction, by amendment, of any 
misdescription that would be fatal on an objection for vari- 
ance between the allegata and probata, cannot be held to be a 
new suit. And while there are decisions of this court that 
tend strongly to support the objection, (Henderson v. Kissam, 
8 Tex., 46; Whitehead v. Herron, 15 Tex., 127,) the contrary 
seems to have been directly decided in the case of Pridgen vr. 
McLean, 12 Tex., 420, and to be maintained by other later 
decisions. (Williams v. Huling, 43 Tex., 115; MclIlhenny v. 
Lee, Id., 205; Lee v. Boutwell, 44 Tex., 151; Kendall v. 
Riley, 45 Tex., 20.) Both the original and amen 
alleged that the account was made with A. B. Thompson & 
Co. It was properly verified, and presented to the adminis- 
trator as an account due that firm. It was payable to the 


ded petition 


plaintifis, and they alone were authorized to bring suit upon 
it when the original petition was filed. The amended peti- 
tion did not declare upon a different account, or allege a 
liability on it to different parties, but corrected the statement 
in the original petition, in regard, to the parties composing 
the firm of A. B. Thompson & Co., with whom it was con- 
tracted. By this change, we hold, under the authority of the 


previous decisions of this court, it cannot be said that a dif- 
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ferent cause of action from that presented by the original 
petition is set up. 

Other questions are suggested in the briefs of counsel, the 
decisions of which might possibly hasten the final determina- 
tion of the case; but as they were not passed upon in the 
court below, any action upon them by us would seem to be 
premature. , 

The judgment is reversed and the cause remanded. 





REVERSED AND REMANDED, 





: TrLesroro Trevino vy. Cuartes STILLMAN, 


1. DORMANT JUDGMENT—MANDATE, WHEN TO BE ISSUED.—A judg- 
ment was affirmed February 14, 1873, by the Supreme Court. On 
July 21, 1873, the clerk made out a mandate in the case, which was 

The motion was over- 

ruled October 14, 1873, and the term at which the judgment was 

affirmed ended by adjournment November 28, 1873. Execution was 
issued in the court below October 21, 1874. On application to enjoin 
the execution on the ground that the jadgment was dormant : Held— 
1, rom these facts, there is no presumption that a mandate 
was issued before the adjournment of the term of the Supreme 
Court at which the action was had. 


held up because of a motion for rehearing. 





2. Prima facie, the judgment had not lost its validity, the exe- 
cution having issued within twelve months of the adjournment of 
the court in which the judgment of affirmance was rendered, and 
within twelve months from the filing of the mandate, allowing a 
reasonable time, after the action of the court upon the motion for 
rehearing, Within which to file the mandate. 

3. The law does not require the clerk to issue the mandate . 
until the payment of his costs; nor, in the usual course of busi- 
ness, until the close of the term. 

4. Until the end of the term, the judgements of this court are 
within its control, and liable to be set aside, even after a motion 
for rehearing has been overruled, 

2. DORMANT JUDGMENT.—On an injunction to restrain an execution 
issued upon a dormant judgment, when the defendant in the m- 


junction suit asks that his judgment be revived, it is proper that <4 
such action be taken, there being no reason against it shown, : 


36 
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AppEAL from Cameron. Tried below before the Ilon. 
Edward Dauherty. 

November 24, 1874, Charles Stillman brought an injune- 
tion suit against Telesforo Trevifio, administrator of the 
estate of Manuel Trevifio Canalez, to enjoin an execution 
in the hands of the sheriff of Cameron county, and the judg- 
ment on which it was based, rendered at the August Term 
of said court, 1871, and which had been appealed to, and 
affirmed by, the Supreme Court at its term for 1878. Sev- 
eral reasons, attacking the validity of the judgment, were 
alleged in the bill. Among the alleged causes for relief, it 
was alleged that the judgment was dormant by reason of the 
non-issuance of execution within one year from its aflirm- 
ance in the Supreme Court. The defendant answered fully 
under oath, and in reconvention asked that the judgment be 
revived, in the event of its b ing held dormant. 

The dates, as appearing from the bill and answer, upon 
which the court acted below, are as follows: Judgment be- 
low, August, 1871; affirmed by Supreme Court, February 14, 
1873; clerk made out a mandate, July 21, 1873, which was 
held up on account of a motion for rehearing; motion for 
rehearing overruled, October 14, 1873; term of Supreme 
Court adjourned, November 28, 1878; execution issued, Oc- 
tober 21, 1874. It did not appear when the mandate was 
filed in the District Court. 

December 30, 1874, the case was heard on exceptions and 
answer, and the District Court rendered its judgment: 

“That as to so much of the petition herein as relates to the 
dormancy of the judgment rendered in this court on the 10th 
day of August, 1874, * * * wherein Manuel Trevino 
Canalez recovered the sum of $3,079.31, this court consider- 
ing the said judgment as dormant at the time of the issuance 
of the provisional injunction herein, the said injunction is 
hereby made perpetual. 

« And as to the other matters of the complainant’s petition, 
the same is dismissed for want of equity. And, further, that 
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the plea in reconvention of the defendant herein, praying 
a revival of the said judgment in case it should be holden to 
have become dormant, the same is dismissed as beyond the 
jurisdiction of this court, in the manner proposed.” 

From this decree the defendant, Trevino, appealed. 


Powers § Maxan, for appellant, after discussing the mat- 
ters in the bill not considered in the opinion, insisted— 

I. The receipt of the mandate in the District Court is to 
date as the judgment in that court, upon which execution 
may issue as in other cases; (Paschal’s Dig., 1571;) and it is 
not alleged or shown that the mandate was filed more than 
one year before the issuance of the execution. From the 
facts in evidence, it is evident that it was not. 

IT. The District Court should have revived the judgment 
on holding that it was dormant. (Cyrus v. Licks, 20 Tex., 
486; North v. Swing, 24 Tex., 194; Fowler v. Burdett, 20 
Tex., 87; Fitzhugh v. Custer, 4 Tex., 393; Bourke v. Van- 
derlip, 22 Tex., 223; Willis ». Gordon, ta LOK. 248 ; ILop- 
kins v. Howard, 12 Tex., 7; Bullock v. Ballew, 9 Tex., 500; 
Perkins v. lume, 10 Tex., 50; Hlagood v. Grimes, 24 Tex., 
15; McFadden v. Lockhart, 7 Tex., 575; Weatherford v. 
Van Alstine, 22 Tex., 22.) 


Ballinger, Jack § Mott, for appellee.—The application for 
rehearing was refused by the Supreme Court on the 14th of 
October, 1873; execution was issued on the 21st of October, 
1874. The overruling of the motion for rchearing was the 
final disposition of the cause. The judgment was therefore 
rendered at that date, to wit, October 14, 1873; but execu- 
tion did not issue until October 21, 1874. ‘This was too late, 
and the judgment was dormant. (Paschal’s Dig., art. 4608; 
Shapard v. Bailleul, 3 Tex., 26.) 

The injunction was rightly granted. 

The petition for injunction was sworn to on the 12th of 
November, 1874, and the fiat of the judge bears date the 
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19th of November, 1874. This was within a month from 
the issuance of the execution. The application was, there- 
fore, made within time, and proceedings under the dormant 
judgment properly restrained. 
We suggest, that this court will not undertake to reverse 
inl 


the cause and dissolve an injunction which was properly 


granted by the court below, for the purpose of ordering a 
scire facias to revive the judgment. The parties have their 


47 


remedy by an original proceeding in the court below, (if 
weir judgment is capable of revival,) and we respectfully 
submit that they be left to pursue that remedy. 


Goutp, Associate Justice.—Of the various grounds on 
which the petition claimed relief against the judgment, the 


re 


only one which was held valid by the court below was that 


the judgment was dormant. The appellee has 1 ught to 
revise the action of the court in sustaining the demurrer to 
so much of the petition as set up other matter id no ques- 
tion as to the correctness of this action is properly before us. 


The averments of the petition, bearing on the question of 
the dormancy of the judgment, are, in substance, that the 


judgment was rendered in the District Court in August, 1871, 


and was, on appeal to this court, in all things, affirmed on 
February 24, 1873; but that execution did not issue thereon 


until October 21, 1874, which, it is claimed, was not within 
one year from the first day upon which an exccution could 
by law have issued, Evidently, the petition assumes that 
execution could by law have issued immediately on the judg- 
ment of affirmance. The statute, however, says that the 
clerk shall proeced to issue execution “on the receipt of the 
mandate of the Supreme Court.” (Paschal’s Dig., art. 1571.) 
The petition does not show when the mandate was so re- 
ceived, nor does it show when it issued or should have issued; 
nor are any facts stated from which the date could be in- 
ferred at which execution might, in the regular course of 
law, have issned. 
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From the answer and exhibits of the defendant, which were 
before the court, and, as well as the petition, constituted the 
basis of the judgment, some additional facts appear, viz. 
That on July 21, 1873, the clerk of the Supreme Court pro- 
ceeded to prepare a mandate to be sent down to the District 
Court, which, however, was held up, as there was a motion 
for rehearing made by Stillman; that this motion was over- 
ruled on October 14, 1873; that the term of this court at 
which these proceedings were had ended, by adjournment, 
on November 28,1878; and that afterwards (date not stated) 
the clerk of the Supreme Court forwarded the mandate pre- 
pared as aforesaid, which was received and filed in the Dis- 
trict Court on ebruary 12, 1874. 

Our opinion is, that the facts do not show that the man- 
date cither did issue or should have issued before the close of 
the term of this court at which the judgment was affirmed; 
nor that the date at which execution could lave issued was 
any earlier than that at which the mandate was filed, or, at 
all events, that it was any earlier than a reasonable time for 
procuring and forwarding the mandate, after the close of the 
term. 

Until the end of the term, the judgments of this court 
were Within its control, and liable to be set aside, even after 
a motion for rchearing had been overruled. We are aware 
of no statute or rule of court which authorized the issuance 
of the mandate as a matter of right, and without a special 
order therefor, before the close of the term. The practice is 
now regulated by statute, and in accordance with the ordin- 
ary course of procedure in appellate courts; and what is be- 
lieved to have been the practice in this court, as organized 
under the Constitution of 1845, requires an order of the 
court to authorize the issuance of the mandate before the 
close of the term. (Laws 14th Leg., 51; Phillips’ Practice, 
208, 218; The Bank of U.S. v. Swan, 3 Pet., 68.) 

But even if the issuance of the mandate before the end of 
the term, and without a special order, was authorized by the 
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practice of the court at that time, (1873,) it can hardly be 
contended that this was anything more than a privilege of 
which the appellee might take advantage, if he saw fit to 
pay the clerk the costs adjudged against the appellant, and 
take the risk of a subsequent rehearing and revocation of the 
mandate. The clerk is not compelled to issue the mandate 
until the costs in this court have been paid. (Paschal’s Dig., 
art. 1568.) 

It could scarcely be that the earliest date at which this 
privilege could have been claimed should, by operation of 
law, become the date at which execution might issue, instead 
of the date fixed by the statute, to wit, the actual filing of the 
mandate. Indeed, no such position has been taken in the 
brief of appellant; but it is simply claimed that the over- 
ruling the motion for a rehearing was the date of the judg- 
ment, implying that it was also the date at which execution 
might issue. This position has not been supported by au- 
thority, and is, we think, untenable. 

There is nothing in the record which shows that the exe- 
cution was not issued within a year from the first day on 
which it could by !aw have issued, or that the judgment was 
dormant at the time when execution actually issued. The 
execution not only issued within a year from the filing of the 
mandate, but also within a year from the end of the term at 
which the judgment was affirmed, and, prima facie at least, 
the judgment had not lost its validity. 

But even if the judgment were dormant, the defendant 
prayed, in the alternative, that it might be revived; and the 
court, having the parties before it, should have granted the 
relief asked for, unless there existed some legal objection to 
the validity of the judgment. (See cases cited by appellant; 
Cyrus v. Hicks, 20 Tex., 486; Bourke v. Vanderlip, 22 Tex., 
223; Willis v. Gordon, Id., 243.) 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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SAMUEL ANDREWs V. Lletrrs or JouNn SPEAR. 


1, ALIEN HEIR MAY INHERIT LAND.—We are satisfied to follow the 
decision of Sittegast v. Schrimpf, 35 Tex., 323, and hold, that in 
1852 the lands of an alien did not, upon his death, escheat to the 
State. 

2. SAME—STATUTE CONSTRUED.—Such estate, however, is subject to 
escheat, on proceedings instituted by the State, if the heirs were 
ealiens and failed to comply with the terms of the statute, which is 
as follows (Paschal’s Dig., art. 44): ‘*In making title to land by 
descent, it shall be no bar to a party that any ancestor, through 
whom he derives his descent from the intestate, is or has been an 
alien; and any alien to whom any land may be devised, or may de- 
seend, shall have nine years to become a citizen of the Republie 
and take possession of such land, or shall have nine years to sell, 
before it shall be declared to be forfeited, or before it shall escheat 
to the government.” 

3. FACT CASE—ALIENAGE.—See facts held insufficient to prove alien- 
age. 

4, PRACTICE.—The exclusion of testimony which is insufficient to 
establish the plea to sustain which it is offered, is no ground for 
reversal on appeal. 

5. PLEA IN RECONVENTION—PARTIES.—Plea setting up that defend- 
ant holds by purchase of a vendee of plaintiffs, and asking a moneyed 
judgment against plaintiffs in event of their recovery of land sued 
for. The conveyance from plaintiff, a married woman, was not 
duly executed by privy examination, &c., and exeluded: J/eld— 

1. On excluding the deed from plaintiff, the remaining testl- 
mony became irrelevant. 

2. That the plaintiff’s vendor was a necessary party to relief 
for purchase-money paid, &ce. 


AppraL from De Witt. Tried below before the Hon. D. 
D. Claiborne. | 

This suit was brought by the appellees, as the heirs of John 
Spear, to recover from Samuel Andrews a tract of land in 
De Witt county. 

The appellant entered a disclaimer as to an undivided 
interest of two-thirds of the land, pleaded not guilty, and set 
up title in himself to an undivided one-third of the land, 
under a conveyance made to him by one James Mahood. 











en 
> 
Go 


ANpREws v. SPEAR. [Galveston Term, 





Statement of the case. 





He further alleged that Mordecai Stubbins and his wife 
Mary, and Joseph Williams and his wife Elizabeth, who was 
the mother of the appellees, Eva M., Iona V., and Ernest 
M. Williams, about the year 1854, made an agreement with 
James Mahood, by which they agreed to give to him one-half 
of all the estate of John Spear which he might secure to them ; 
that this contract was made in the State of Ohio, where all of 
the parties then lived; and that in pursuance of said contract, 
Mahood came to Texas and took charge of their business, and 
obtained the lands in controversy; and that in 1861, Stub- 
bins and wife, and Williams and wife, to enable Mahood to 
get his compensation, conveyed to him the undivided one- 
third interest in the entire tract of land sued for. The deeds 
from them, however, were not executed in accordance with 
the statutes of this State providing for the conveyance of the 
separate property of married women. 

He also alleged the inability of the parties to compensate 
Mahood in any other manner than by giving him a part of 
the land, or its proceeds. 

He aiso pleaded the alienage of John Spear, through whom 
plaintifis claimed. He further alleged that he paid to Mahood, 
for the land, about the sum of $850, one-half of the value of 
the land, and that the same was appropriated by Mahood in 
payment for his interest in the land, and in discharge of the 
contract between him and Stubbins and wife, and Williams 
and wife; and he prayed, in case the appellees recovered the 
land, that he have judgment against Stubbins and wife and 
the children of Elizabeth Williams for the money so paid to 
Mahood. 

The appellant offered to prove the contract made by Wil- 
liams and wife, and Stubbins and wife, with Mahood, and 
that Mahood performed the services as alleged, which was 
objected to, upon the ground that the same was irrelevant, 
and the objection was sustained. He offered to prove the 
execution of the deeds to Mahood, which was objected to, 
upon the ground that the deeds had not been properly exe- 
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euted. This objection was sustained. IIe then offered to 
read in evidence the deed from Mahood to him, which was 
objected to and ruled out, upon the ground that Mahood had 
no title. THe then offered to prove that he paid the money to 
Mahood as alleged, and that, under the order of the Confed- 
erate States court, he had paid the residue of the purchase- 
money to W.8. Glass, receiver, which was objected to, upon 
the ground that it was irrelevant, and the objection was sus- 
tained. 

(The evidence offered and excluded, relied on as proof of 
alienage, is set out in the opinion.) 

Verdict and judgment for plaintiffs. Defendant appealed. 


Philips, Lackey § Stayton, for appellant.—John Spear bought 
the land in 1839, and it is probably true, if he was an alien 
at that time, that the sale to him by Lockhart was a nullity, 
on account of his incapacity to purchase. (Clay v. Clay, 26 
Tex., 31; Holloman v. Peebles, 1 Tex., 719.) All laws in 
foree at the time of the adoption of the Constitution of the 
Republic, and not inconsistent therewith, were continuéd in 
foree. (Constitution of Republic, Schedule, see. 1.). The pro- 
vision of the Constitution of the Republic which declared that 
“no alien shall hold land in Texas, except by titles emanating 
directly from the Government of the Republic,” was not in- 
consistent with the Mexican law before referred to. 

No part of the Constitution of the Republic, nor of the act 
of January 28, 1840, repeals this prohibitory provision of the 
Constitution, or enabled an alien to hold land in Texas, unless 
the title thereto was derived directly from the government, 
or by inheritance from a citizen. 

If the word “hold,” as used in the constitutional provision, 
is to be construed as under the Mexican law, then the provis- 
ion is prohibitory, and the deed from Lockhart to Spear was 
void and wholly inoperative, and the adoption of the common 
law by statute as the rule of the decision could not control. 

If the word is used in the sense in which it would be under- 
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stood in a statute where the common law is the rule of decis- 
ion, then John Spear could buy and enjoy until, by some 
proceeding upon the part of the State, such enjoyment was 
terminated. 

The Constitution of the Republic declared that no alien 
should hold lands in Texas, except by titles emanating di- 
rectly from the government. (Gen. Prov.,sec. 10.) It fur- 
ther provided, that aliens might inherit from a citizen, and 
that they should have a reasonable time to take possession of 
and dispose of the same. Under these constitutional provis- 































ions, legislation was had, which provided that aliens should 
have nine years within which to become citizens, or to sell 
the land which they had inherited from a citizen. 

The common law was adopted by the act of 20th of Jan- 
uary, 1840, and its rule has ever been as enunciated in the 
Constitution of the Republic, if the word “hold” is to receive 
a common-law interpretation. John Spear came to Texas in 
1840. 

During the lifetime of John Spear, he, being an alien, could 
not have maintained a suit for the land, in the face of the 
constitutional prohibition. (1 Tex., 673; Yates v. Iams, 10 
Tex., 174; White v. Sabriego, 23 Tex., 246.) All the rights 
which an alien had were derived from the Constitution and 
laws of the Republic, and, under the facts proposed to be 
proved, these conferred upon John Spear no rights whatever. 
(Barclay v. Cameron, 25 Tex., 244.) 

While John Spear lived, he held the lands for the Repub- 
lic, which might have enforced its claim at any time. (1 
Blackst. Comm., 372; 2 Kent’s Comm., 53, 54, 62; Jackson 
v. Adams, 7 Wend., 368.) 

Upon the death of John Spear, if he could acquire and hold 
title against every person except the State so jong as he lived, 
the lands escheated at once without office found. (2 Kent’s 
Comm., 62; 25 Tex., 243; 4 Kent’s Comm., 424; McKinney 
v. Saviego, 18 ILow., 238; Levy’s Lessee v. M’Cartee, 6 Pet., 
113; Fairfax’s Devisee v. Hunter’s Lessee, 7 Cr., 629; Bar- 
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rett v. Kelly, 31 Tex.,477; 7 Wend., 368; Mooers v. White, 
6 Johns. Ch., 360.) From which it must follow that the 
appellees took no title by inheritance. 

The Constitution of the Republic (Gen. Prov., sec. 10) pro- 
vides: “ But if any citizen of this Republic should die intest- 
ate, or otherwise, his children or heirs shall inherit his estate, 
and aliens shall have a reasonable time to take possession of 
and dispose of the same, in a manner hereafter to be pointed 
out by law.” 

This provision does not provide for the descent of the prop- 
erty held by an alien, even to a citizen; but simply provides 
that the property of a citizen may descend to an alien. (25 
Tex., 244; 18 How., 239.) 

The act of 28th of January, 1840, (Hart. Dig., 585,) which 
was reénacted 8th of March, 1848, (Paschal’s Dig., 44,) does 
not in any manner alter the rule, but simply prescribes the 
terms upon which the alien heir may hold, and permits him 
to take by descent from the citizen through an ancestor who 
was an alien. 

The proof offered by appellants making at least a prima- 
facie case of alienage, it would rest with the appellees to show 
that he was a citizen of the Republic. 

Under the facts, no presumption of citizenship could be 
indulged. He stayed in Texas only about one year. In 
Blight’s Lessees v. Rochester, 7 Wheaton, 535, Marshall, C. 
J., said: “The laws of Virginia requiring, as indispensable to 
his citizenship, that he should take the oath of fidelity to the 
commonwealth in a court of record, of which the clerk is 
directed to grant a certificate, we do not think that this fact, 
which, had it taken place, must appear on record, ought to be 
presumed, unless there were some other facts, such as holding 
an office of which citizens alone were capable, or which re- 
quired an oath of fidelity, from which it might be inferred. 
* * * Tn favor of long possession, in favor of strong ap- 
parent equity, much may be presumed; but in a case where 
the presumption would defeat possession, where the equity is 
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doubtful, where the parties rely upon strict law, courts will 
be cautious how they lean in favor of presuming that which 
does not appear, and which might be shown by a record.” 
Residence in the Republic at the time of the Declaration 
of Independence, under section 10 of General Provisions of 
the C ‘ottbietion of the Republic, made persons citizens; resi- 


dence at any other time creates no presumption of citizenship. 
: 


Are the appellants estopped from setting up the alienage 


l > 
Jolin Sp ar, because they hold under deeds {rom those 
who claim to be his heirs? 


We submit, that any person claiming under : 


] 
‘| 
deed, containing no conditions, holds adv« 


world, and may deny the title of his vendor o 

son. Thi 3 1S{ ustained by the following auth iti 

v. Uardy, 4 Litt., 274; Voorhies v. White’s I 

Marsh., 28; Watkins v. Ilolman, 16 Pet., 54; 4 Id.,: 

ally. Shererd, 5 Wall., 287; Sparrow rv. Kingman, 1 Co: 

In Osterhout v. Shoemaker, 3 Till, (N. yf 5) 018 

said: “There is no estoppel where the oceupan 

an obligation, expressed or implied, that he will s 

in some event surrender the possession. The grancee in fee is 
under no such obligation. Tle does not receive the posses- 
sion under any contract, express or implied, that he will ever 
give it up. IIe takes the land to hold for h imself, and to dis- 
pose of it at pleasure. Ie owes no faith or allegiance to the 
grantor, and he does him no wrong when he tre at vide, as an 
utter stranger. * * * If the plaintiff’s deed was good, 
he has parted with whatever title he had. If the deed was 
void, he las neither lost nor gained anything by giving it. 
The parties stand where they were before.” 

The act of the Sth of Se pteml ver, 1871, Paschal’s Dig., 
6829a,) does not establish any dif fferent or new rule. It sim- 
ply determines what evidence shall be considered sufficient to 
make out a prima-fucie case for the plaintiff, and provides the 
mode in which such proof may be made. Such proof being 
made, the plaintiff need go no further, unless such proof f be 
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overthrown by evidence which the defendant may offer. The 
act imposes no limitation upon the right of a defendant to 
that which is claimed to be common source of 
title _ no title a tien * * * 
IT. \dants should have been allowed to recover their 
hase-money paid; citing Story’s Equity Jur., see. 696; 
W omack ve. W Tomack, 8 Tex., 415; Tlunt v. Turner, 9 Tex., 
389 ; 7 Mon., 615; Iloward v. North, 5 Tex., 316; 8 Dana, 
183; 5 Ga., 856; 11 Ves., 535. 


* Callender, for appellees.—The alleged alicnage of 
rand of John Spear is the main defense relied 
aya below, be appe ‘llants here. Was it 
Lit 
ul 


ifts’ 


fense to plai s’ suit? 


r the Republic 1 nor 4 the State ever claimed the 
‘heat, can anybody else assert the right of the 
st the plaintiffs? It will be coneeded that Wil- 
>and John Spear, even if aliens, could, while they 
the lands until office found egainst them. Wil- 
ear lived until 1846; John Spear, until 1851 or 1852 
the death of either, to wit, in 1845, the State of Texas 
rer her first Constitution, and by it declared: 

‘ All fines, penalties, forfeitures, and escheats which shall 
have accrued to the Republic of Texas under the Constitu- 
tion and laws, shall acerue to the State of Texas; and the 
Legislature shall by law provide a method for determining 


o 


what iands have been perfected or escheated.” (Art. 13, 


SCC, 4.) 

In the case of Sabriego v. White, 30 Tex., 589,—which was 
« suit for land, where the defendant set up the alienage of the 
plaintiff,—this court said, in reference to the above section: 
«No such law has been passed by the Legislature of Texas to 
give effect to escheats for alienage; consequently, no defense 


can be set up against the claim of an alien upon the mere 


*3 ra } mnie ,»*? 
ground of alienage. 


It had long before been held, that in case of “ forfeitures” 
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the courts must await the action of the political authority 
before they ean act; (Ilancock v. Mclinney, 7 To. 384; 
Swift v. een, © é Tex ., 263;) and the decision in 30 Texas 
puts “escheats” upon the same ground 4s “forfeitures,” in 


this regard. 

The policy of Texas has never been in accordance with the 
common-law rule in regard to alienage. The Constitution of 
the Republic provided that aliens might hold land by title 
emanating directly from the government; (General Provis- 
ions, sec. 10;) that is, they could buy and locate land cer- 
tificates, and obtain patents. The same section of the Con- 
stitution allowed alien heirs to inherit lands, and to have a 
reasonable time in which to take possession and dispose of 
the same. The acts of January 98, 1840, and of March 8 
1848, allowed any party to derive descent through an alien, 
and allowed to alien heirs nine years in which to become 
citizens, or sell their inherited lands, If aliens may be heirs 
if descent may be traced through alien an rs, it would 
have seemed strange if it had been held that we are bound 
by the other Ae art of the common-law rule, and that an alien 
ancestor ¢ ist descent; and hence it seemed reasonable 
that this court pr uld say, as it did say in Sabriego v. White, 


supra, “that this provision of the law shows, beyond all 


peed 
=~ 
=> 
~ 
—+ 


controversy, that the common-law rul 


east deseent upon an alicn, was wholly inapplicable to the 
Republic of Texas;” and that this court, in Scttigast r. 


Schrimpf, 35 Tex., 344, should have reaflirmed this doctrine, 
and decided that ease mainly upon - 

IT. But suppose it were conceded that alienage might be a 
defense in a proper ease, and that in a conflict in opposing 
titles it might turn ‘ e scale, was it competent in the defend- 
ants below to set up this defense in the ease at bar? 

HI. If neither party has a valid paper title, the question 
then is upon the right of possession; and we insist that the 
prior possession of the plaintiffs gives them the better right, 


and is enough to enable them to recover against those who 
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entered without title, and who do not claim to have any 
title. 

The authorities which sustain this position are numerous. 
The doctrine is stated, in Tyler on Ejectment and Adverse 
Enjoyment, p. 72, as follows: 

« Although the general rule in actions of ejectment is that 
the claimant must recover upon the strength of his own title, 
this general principle has been so far modified, that when the 
owner of the true title neither objects nor consents to the 

session of cither party, the court regards the better right, 

as between the parties, to be vested in the first possessor, and 
‘es claiming through him. (IHubbard rv. Barry, 21 Cal., 
Busenius vr. Coffee, 14 Cal., 91.) And when no legal 

title is shown, the party showing the prior possession will be 
have the better right. (Schultz 7. Arnot, 33 Mo.. 

r, 18 Tex., 592; TIutchinson rv. Perley, 4 

ette rv. Caulfield, Id., 278; Potter rv. Knowles, 


496; Bird v. Lisbros, Id., 1; Shumway v. 
135; Tapscott 7. Cobbs, 11 Grat., 172; 
Nunn, 12 Ga., 469; Best on Presumptions, 87.)” 

Waterman, in his late and able work on Trespass, states 
the same doctrine, in these words: 

“ Mere oecupancy of land, however recent, gives the posses- 

sor a title against every one who cannot show a better claim, 

and is sufficient to maintain an action against a stranger. He 


who is in peaceable possession of land is regarded as the 


ss 


owner, except in a contest with one who has a better right. 


(2 Wat. on Tres, 246, 247, sec. 909.) 

The authorities cited by the author in support of the posi- 
tion are very numerous. (See pages 346 to 354; and see 
same doctrine affirmed in 1 Smith’s Lead. Cas., (are and 
Wall. notes,) 661.) 

Among the eases cited by Mr. Waterman, is the Texas 
case of Christy rv. Scott, decided by the Supreme Court of 
the United States. (14 How., 282.) In that case, the plain- 
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tiff sued to recover land of which he alleged his seizin and 
ownership, and that the defendant had entered upon the land 
and ousted him. The defendant pleaded, among other things, 
that the grant to the plaintiff, if any paper title he had, was 
dated Se] tember, 1835, and that the land was situated within 


be £5 a -_ . . 1ea24 ‘4 
the twenty frontier leagues bordering on the United States, 


Ol 
and that the grant was invalid, because made without the 


4 y 4} 


assent of the national Government of Mexico. The court 
below overruled a demurrer to this plea, and the case was 
taken to the Supreme Court of the United States for revisio 
In regard to the plea above mentioned, tl aid: 

“ According to the settled principles of the common law, 
this is not a defense to the action. The plaintiff say s he was 
seized in fee, and 1 fendant ejected him from the posses- 
sion. The defendant, not denying this, answers, that if the 
plaintiff had any paper title, it was under a certain grant 
which was not valid. Ie shows no title whatever in himself. 
But a mere intruder cannot enter on a person actually seized 
and eject him, and then question his title, or set up an out- 
standing title in another. The maxim, that the plaintiff must 
recover on the strength of his own title, and not on the weak- 
ness of the defendant’s, is applicable to all actions for the 
recovery of property. But if the plaintiff had actual prior 
possession of the land, this is strong enough to enable him to 
recover it from a mere trespasser who entered without any 
title. IIe may do so by a writ of entry, where that remedy 
is still practiced ; (Jack on v. Boston & W. KR. KR. Co., 1 Cush., 
575;) or by an cjectment; (Allen v. Rivington, 2 Saund., 111; 
Doe v. Reade, 8 East., 356; Doe v. Dyeball, | Moody & M., 
346 ;) or he may maintain trespass. (Catteris v. Cowper, 4 
Taunt., 548; Graham v. Peat, 1 East, 246.) Nor is there 
anything in the form of the remedy in Texas which renders 
these principles inapplicable to this ease.” 

In the case of Tapscott rv. Cobbs, 11 Grat., 172,. it was 
held, by the Court of Appeals of Virginia, after a full review 
of the authorities, that where a party in peaceable possession 
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of land is entered upon and ousted by one not having title 
to the land, or authority to enter upon it, the party ousted 
may recover the possession in ejectment upon his possession 
merely; and his right to recover cannot be resisted by show- 
ing that there is or may be an outstanding title in another, 
hut only by showing that the defendant himself cither has 
title or authority to enter under the title. And that where 
an ancestor dics in possession of land, the presumption of law 
is that the heir is in possession after the death of the ancestor; 
and in the absence of all evidence on the point, the heir may 
maintain ejectment upon the strength of his possession against 
one who has entered upon the land without title or authority 
to enter under the title outstanding in another. 

The same doctrine is maintained in many cases cited by 
the court in the case above mentioned, and especially by the 
able and well-considered opinion of the Kentucky Court of 
Appeals, delivered by Judge Marshall, in Sowder v. MeMil- 
lan, 4 Dana, 456. In that case the learned judge reviewed 
the English decisions upon the point, (Bateman v. Allen, Cro. 
Eliz., 488; Rivington v. Allen, 2 Saund., 211; Read & Mor- 
peth v. Ervington, Cro. Eliz., 322,) and stated his conclusion, 
that these “three cases, however strictly construed, estab- 
lished unquestionably the right of the plaintiff to recover, 
when it appears that he was in possession, and that the de- 
fendant entered upon and ousted his possession without title or 
authority to enter, and prove that when the possession of the 
plaintiff and an entry upon it are shown, the right of recov- 
ery cannot be resisted by showing that there is or may be an 
outstanding title in another.” (P.462.) The opinion further 
holds, that the alienee of the trespasser stands upon no better 
ground than his alienor. The learned judge also cited nu- 
merous Kentucky and New York decisions sustaining the 
doctrine that the plaintiff can recover in ejectment upon 
proof of naked possession for a time less than the period of 
limitation. 

In the case of Schultz v. Arnot, 33 Mo., 172, the Supreme 
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Yourt of Missouri held, that where no legal title to the land 
is shown, the party showing prior possession will be held to 
have the better right. 

In Inns v. Nunn, 12 Ga., 469, it was held, by the Supreme 
Court of Georgia, that a party plaintiff in ejectment may 
recover against a tenant who is in possession, without claim 
of title, upon his prior possession, even though he may have 
abandoned his possession, if such abandonment is made ani- 
mo revertendi ; and the court said: 

‘Possession is one, although the lowest, grade of title. It 
is prima-fucie evidence of a legal title till some act is done by 
the rightful owner to divest this possession, and assert his 
title. Hence, as against one who can show no better title 
than naked possession, a plaintiff who has had prior posses- 
sion may recover upon that possession. Being prior in tithe, 
and equal in degree with that of the defendant, it prevails 
against it.” (P. 472.) 

In McAlister v. Williams, 1 Tenn., 107, the Supreme Court 
of Tennessee held. that a defendant in ejectment who relied 
solely on possession, and showed no title, could not take ex- 
ceptions to impertections in the plaintiff’s title. 

In Waterhouse v. White, 2 Tenn., 334, the same court, 
after mature deliberation, held, that a defendant in eject- 
ment who showed no title, but relied on possession, could 
not be permitted to go into proof to show that a mesne con- 
veyance, under which the plaintiff claimed, and which had 
been proved and registered, was a forgery. 

In Hanna v. Renfro, 32 Miss., 125, it was held, that if the an- 
cestor die in possession, (holding under a defective deed,) the 
descent is cast upon his heirs who remain in possession after 
his death, and it is prima-fucie title, sufficient to enable them 
to recover the premises in ejectment. 

In Brown ». Colson, 41 Ga., 42, it was held, in an action 
of ejectment, by heirs at law, that proof that the ancestor 
died in possession, and that the premises were assigned to 
his widow as dower, and that she is dead, make a prima-facie 
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case which entitles the plaintiffs to recover, unless the de- 
fendant shows a title in himself. 


Goutp, Associate Justice.—The questions mainly dis- 
cussed by counsel for appellant grow out of the alleged alien- 
age of John Spear, at the time (1841) when the land in 
controversy was conveyed to him, and at the time of his 
death, in 1852. 

The Constitution of the Republic says: “No alien shall 
hold lands in Texas, except by titles emanating directly from 
> (Gen. Prov., sec. 10; 
Paschal’s Dig., p. 37.) We are aware of no decision to the 
effect that under this constitutional provision a conveyance 
of land to an alien was a nullity. On the contrary, it has 


the Government of this Republic.’ 


been held, that such a conveyance was only voidable, and 
was valid to protect the alien in the enjoyment of the land 
until some proceeding on the part of the Republic against 
him. (Osterman v. Baldwin, 6 Wall., 123.) 

So, whilst the rule of the common law was that an alien 
could not cast descent, and that on the death of an alien his 
lands would, without inquest or office found, escheat and 
vest in the State, and there have been decisions of this court 
from which it might be inferred that prior to the act of 
1854 (Paschal’s Dig., art. 45, et seq.) this rule still prevailed 
in Texas, we are aware of no decision under the fourteenth 
section of the statute of 1840, reénacted in the ninth sec- 
tion of the act of 1848, regulating descents, in which this 
harsh rule was actually enforced, and the claim of the heirs 
denied, because the ancestor was an alien. (Barclay v. 
Cameron, 25 Tex., 243; White v. Sabriego, 23 Tex., 246; 
Warnell v. Finch, 15 Tex., 169.) The section referred to 
is as follows: “In making title to land by descent, it shall 
be no bar to a party, that any ancestor through whom he 


derives his descent from the intestate is, or hath been, an 
alien; and every alien to whom any land may be devised or 
may descend shall have nine years to become a citizen of 
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the Republic, and take possession of such land, or shall have 
nine years to sell, before it shall be declared to be forfeited, 
or before it shall escheat to the government.” (Paschal’s 
Dig., art. 44.) It has been decided by this court, in a case 
where the alien died in 1853, whilst the statute was in force 
unmodified, and prior to the act of 1854 defining the civil 
rights of aliens, a case in which the question was directly 
presented, argued, and considered, that the common-law 
rule, that an alien cannot cast descent, did not prevail in 
Texas. (Settigast v. Schrimpf, 35 Tex., 323. See, also, 
Sabriego v. White, 30 Tex., 576.) The question having been 
thus decided, we are aware of no sufficient reason for re- 
opening the subject, for the purpose of inquiring into the cor- 
rectness of that decision. It may be, that we would not, if 
it were an original question, be able to concur in that con- 
struction of the statute. If so, it certainly would have been 
with regret that we enforced a rule so harsh, where the heirs 
of the alien were, or had become, citizens of the United States. 
The course of events has long since removed all disabilities of 
alienage as to citizens of the United States, and has also led 
to the enactment of a statute which expressly authorizes an 
alien to “take and hold any property, real or personal, in 
this State, by devise or descent from any alien or citizen, in 
the same manner in which citizens of the United States may 
take and hold real and personal estate by devise or descent 
within the country of such alien.” (Paschal’s Dig., art. 46.) 
It, certainly, is not now the policy of our State to absolutely 
prohibit an alien from holding lands, or from transmitting 
them on his death. Under these circumstances, we are sat- 


isfied to follow the decision in Settigast v. Schrimpf, and 
hold, that in 1852 the lands of an alien did not upon his 
death escheat to the State, but descended to his heirs, subject 


to escheat, however, on proceedings instituted by the State, 
if those heirs were aliens, and failed to comply with the terms 
of the statute. The answer setting up the alienage of John 
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Spear constituting no defense, the court did not err in exclud- 
ing evidence in its support. 

It may not be amiss, however, to add, that the evidence 
offered was wholly insufficient to establish such alienage. 
John Spear, it appears from this excluded evidence, was born 
in Ireland, of Irish parents, who came with him to Ohio whilst 


he wasa minor. After he was grown, he spent some years in 
Brazil, returned to Ohio, and thence, in 1840, came to Texas, 
where, in 1841, he acquired, by purchase, the land in contro- 
versy, and where he remained up to his death, in 1852. We 
think these facts create a presumption that he was naturalized. 
Under the Constitution of the State he was deemed a qualified 
elector, having resided in the State six months before the 
acceptance of the Constitution by the Congress of the United 
States. (Const., art. 3, sec. 2.) Even if his alienage had 
constituted a valid defense, the case would not be reversed, 
because of the exclusion of evidence which was wholly insuf- 
ficient to support a verdict on that ground. 

At his death, his heirs were a half-sister, Elizabeth, born 
in the United States, and married to Joseph Williams, a 
native of the United States, and the children of a deceased 
sister, Sarah, who were born in the United States—all living 
in the United States. 

Besides the plea of alienage, there was another defense, in 
the nature of a cross-bill. Mrs. Williams having died, this 
suit was brought by her surviving husband and children, and 
the descendants of the full-sister, Sarah. This answer alleges 
that “about the year 1854, Joseph Williams and his wife 
Elizabeth, who are the father and mother of the plaintifts, 
Eva M. Williams, Iona V. Williams,and Ernest M. Williams, 
employed one James Mahood*to attend to the interest of 
the said Elizabeth in the estate of John Spear, deceased, in 
the State of Texas, as well as to attend to other business of 
the said Elizabeth in said State, and in consideration of said 
services agreed to give to said Mahood one-half of such prop- 
erty as he should secure to her, or to give to him one-half of the 
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proceeds thereof; that said Mahood, at great expense to him- 
self, came to Texas and took out letters of administration 
upon the estate of John Spear, deceased, and attended to the 
same faithfully, whereby the lands in controversy were secur- 
ed to said Elizabeth; that said James Mahood attended to 
other business for the said Elizabeth; that the said Joseph 
Williams and Elizabeth, his wife, were poor, and unable to 
compensate the said Mahood for his services, except through 
the property which should come to the said Elizabeth in the 
State of Texas; that in order to enable the said Mahood to 
secure his compensation for his services aforesaid, the said 
Joseph and Elizabeth Williams, about the month of TFebru- 
ary, A. D. 1861, conveyed the land now sued for to said Ma- 
hood by deed; that afterwards, the said Mahood conveyed 
the same to this defendant; that the defendant paid to said 
Mahood the full value and price of this land, to wit, about 
the sum of seventeen hundred dollars, one-half of which sum 
the said Mahood appropriated to the payment of his debt 
aforesaid ; and this defendant prays, in case it should be ad- 
judged that the plaintiffs have the better title to the land in 
controversy, that then this defendant have a judgment against 


them for his money so paid, or for such part thereof as may 
be equitable.” 


It appears, by the bill of exceptions, and seems conceded 
as a fact, that the deed trom Williams and wife to Mahood 
was not acknowledged, as required to make it a valid convey- 
ance of Mrs. Williams’ estate, and for that reason evidence 
as to the execution of such a deed was excluded. The court 
thereupon excluded all evidence in support of the other aver- 
ments of said plea as irrelevant. Rejecting, as we must do, the 
averment of the execution of a deed by Williams and wife, 
the remainder of the answer, or cross-bill, contains no aver- 
ments showing a moneyed indebtedness of Williams and wife 
to Mahood, on which to base his claim to the relief asked for, 
to wit,a moneyed judgment. It sects up matters, also, to the 
investigation of which Mahood was a proper and necessary 
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party. As the answer was totally defective and insufficient 
to authorize the relief asked for, it was rightly held, that evi- 
dence in its support would not be heard. 

It is claimed, in appellant’s brief, that he was erroneously 
precluded from proving the value of his improvements. But 
the record does not show that there was any suggestion of 
improvements in good faith, or any evidence on that subject 
offered or excluded. 

We sce no error in the judgment, and it is affirmed. 


AFFIRMED. 





©. T. Hirt et ap. v. Herrs or WittraAM Spear. 


IMPROVEMENTS IN GOOD FAITH.—That a defendant purchased land, 
knowing that his vendor held it under a deed from a married wom- 
an, defectively acknowledged, is not inconsistent with his good 
faith in such purchase; and in such case it was error to exclude 
evidence of value of improvements from the jury. 


AppeaL from De Witt. Tried below before the Hon. D. 
D. Claiborne. 

March 29, 1873, the heirs of William Spear brought an 
action of trespass to try title, in the usual form, against C. T. 
Hill, Samuel Andrews, and others, for a tract of 1574 ucres 
of land in De Witt county. By amendment, December 9, 
1874, Ellen Hill, wife of C. T. Hill and daughter of Samuel 
Andrews, was made defendant. 

In January, 1861, Elizabeth Williams and her husband, 
Joseph, and Mary Stubbins and her husband, Mordecai, made 
deeds to one James Mahood for the tract of land described. 
The acknowledgment to cach deed was defective, not being 
as required by law to pass the separate estate of t the wife. 

At the date of these deeds, Elizabeth Williams and Mary 
Stubbins were heirs of the said William Spear, and had an 
interest in the lands sought to be conveyed. 
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August 5, 1861, Mahood conveyed part of the land to 
Samuel Andrews, who, by deed of gift made December 31, 
1868, conveyed it to his daughter, Ellen Hill. The parties 
resided on the land from the purchase from Mahood, and 
erected valuable and permanent improvements. 

The defendants pleaded not guilty, alienage of William 
Spear, and suggested improvements in good faith. 

On the trial, defendants offered to prove the execution of 
the deeds frem Williams and wife and Stubbins and wife to 
Mahood, the original deeds having been lost. The testimony 
as to their existence and contents showed, also, that the certif- 
icate of the privy acknowledgment to each was insuflicient. 
The testimony was therefore excluded. 


Testimony was offered, showing transactions between Ma- 
hood and the other parties to said excluded deeds, relating 


to the land in controversy, Showing equities in Mahood as 
against them. 

The deeds from Mahood to Andrews and from Andrews 
to Mrs. Ellen Hill were admitted, not as proving title, but 
only to show the connection of defendants with Mahood. 

Defendant Andrews was sworn as a witness for the de- 
fense, and was asked as to the value of the permanent im- 
provements placed by him upon the land while owned by 
him. ‘To the testimony, plaintifis objected, because “defend- 
ant was not a possessor in good faith”; which was sustained 
by the court, and all testimony as to value of improvements 
excluded. 

The other litigation in this case, affecting the right of plain- 
tifls to hold the land, is identical with the preceding case_of 
Andrews v. Heirs of John Spear. 


Philips, Lackey § Stayton, for appellants. 
Glass § Callender, for appellees. 


GouLp, AssociATE JusticeE.— Whilst this case differs some- 
what in its facts from that of Samuel Andrews v. Heirs of 
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John Spear, in connection with which it has been briefed, the 


questions discussed are the same, and, with one exception, 
may be disposed of by a reference to the opinion in that 


case. 

In this case, however, there was a suggestion, on the part 
of defendants, of improvements in good faith, and it appears 
by bill of exceptions that the court excluded all evidence as 
to the valne of improvements by Audrews, one of defend- 
ants, on the ground that he was not a possessor in good faith. 
We see nothing in the record justifying the court in with- 
drawing from the jury the issue as to the good faith of An- 
drews and the other defendants. Even if he was aware that 
Mahood claimed under deeds defectively acknowledged, this 
is not inconsistent with his good faith in purchasing from 
him. (Berry v. Donley, 26 Tex., 737.) The action of the 
court in excluding evidence as to improvements was errone- 
ous; and as the point was properly reserved, and is covered 
by the assignment of error, it is fatal to the judgment. <Ac- 
cordingly, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





KENDALL & Harcourt v. EpmMunp MATHER. 


1. CONTROL OF DISTRICT BY SUPREME CouRT.—'The judgments of 
the Supreme Court are not open to question or discussion, but are 
binding and conclusive upon the District Court, in the cases in 
which they are pronounced, 

2. DECISION REFUSING TO ANNUL JUDGMENT.—Where the Supreme 
Court has refused to annul a judgmeut of the District Court, brought 
before it on an appeal from a decree perpetuating an injunction re- 
straining its collection, the District Court is bound by the judgment 
of the Supreme Court, and cannot reopen the questions relied on to 
avoid the judgment, nor continue the injunction so condemned. 

3. SAME.—The Supreme Court having held a judgment of the District 
Court not to be a nullity, the District Court is concluded thereby, 
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and cannot entertain further litigation upon the grounds relied on 


to annul such judgment. 


4. NULLITY.—Where the District Court had jurisdiction of the parties 
and of the subject-matter, a judgment granting relicf not prayed 


for is not a nullity. 





Error from Fort Bend. 
Lindsay. 


Tried below before the Hon. L. 


Kendall & Harcourt were employed by John Johnson to 
collect notes for over $7,000 from J. L. Pool, secured by 


trust deed on two tracts of land. 


Mather held a prior lien 


on one of the tracts, and made an arrangement by which 
Kendall & Harcourt were to collect Johnson’s note from 


Pool, and out of the proceeds to pay Mather. 


Kendall & 


Harcourt recovered judgment against Pool, who, before exe- 


cution, went into bankruptcy; when Mather, t: 


) 
‘ 


king the mat- 


ter into his own hands, bought both tracts of land on account 


of his debt. 
Kendall & Harcourt then brought suit agains 
Mather, for their fee in the suit against Poo 


4 


U 


% 
5 


Johnson and 


, the original 


petition alleging Johnson’s insolvency, and claimed judgment 
against Johnson for $500, and a lien on a tract or 245 acres, 
bought by Mather for its payment. Judgment by default 
was taken against Johnson, and Mather answered, denying 
the equity of the claim. Plaintiffs amended, setting out more 
fully the facts relied on as against Mather, and showing a lia- 
bility by him, and renewing the prayer in the original, and 


adding a prayer for general relief. 


At a subsequent term, a trial was had, the jurf returning 
a verdict: “We, the jury, find for the plaintifis in the sum 
of $550, with the lien upon the 245 acres of land.” 

Upon this verdict, Harcourt, one of the plaintitis, prepared 


L 


a pencil memorandum of a judgment against Johnson for 
$550, and a decree for the sale of the land for its payment, 
which was exhibited to Hamblen, attorney for Mather, and 
approved by him. Hamblen, thinking that the judgment, 


made his motion for new trial; and, ‘returning to his resi- 
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dence at Houston two days before the adjournment of the 
court, prepared the appeal bond on that understanding of 
the case. 

The clerk entered the judgment on the minutes against 
Johnson, but thinking in doing so it was a mistake, and 
that Mather was the party against whom the judgment was 
intended, called Harcourt’s attention to the supposed error, 
who assented to the correction. The judgment was read to 
the judge as against Mather, and his attention called to the 
erasure And change prior to his signing the minutes. 

Mather prosecuted his appeal to the Supreme Court, which 
reversed the judgment below as to the lien on the 245 acres 
of land, and rendered judgment final for the money judgment 
against Mather. 

Mandate on this judgment being sent to the court below, 
Mather sued out an injunction against it, on the ground that 
the alleged erasure of “Johnson,” and substitution of “ Math- 
er,” in the original judgment, rendered it null and void. A 
temporary injunction was granted by Hon. L. Lindsay, (sue- 
cessor to ion. T. C. Barden, before whom the original suit had 
been tried,) and the cause was tried November 21, 1871, when 
au decree was rendered, annulling the original judgment against 
Mather, and perpetuating the injunction. 

From this decree Kendall and Harcourt prosecuted an 
appeal. October 28, 1872, the Supreme Court decided the 


appeal, holding that the proceeding by injunction was irreg- 


ular, reversing and remanding the case. 

The mandate in this case, with the opinion of the court, 
was filed in the District Court March 3, 1873. 

March 18, Mather, amending, renewed his charge of fraud 
in the erasure and alteration in the judgment; insisting that 
it was not known to him until after the mandate in the origi- 
nal case was filed, and that his only remedy was by this pro- 
ceeding. 

Kendall & Harcourt then filed a protest, with a plea of 
res adjudicata, invoking the mandate and opinion of the Snu- 
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preme Court on the appeal; insisting that, in accordance with 
the opinion, the injunction be dissolved, &c., and the bill be 
dismissed. 

The court refused to dissolve the injunction or dismiss, 
and “directed the parties to proceed with the trial of the 
vause.” 

The defendants thereupon responded to the court, that 
there was nothing to try; that there was no new issue ten 
dered ; that the matters in controversy were res adjudicata, 
and declined to take any part in any trial the plaintiff and 
the court might see proper to proceed with. 

The plaintiff then announced that he would not proceed 
ex parte, and asked the court to continue the case. The court 
then entered a continuance on March 19, 1873. These pro- 
ceedings appear by bill of exceptions, the judge in a note 
disclaiming any intention of declining to obey the mandate. 

October 29, 1874, Mather, further amending, alleged that 
defendants were prosecuting another suit, in the District 
Court of Harris county, against him, for the same cause of 
action, instituted since the judgment sought to be enjoined. 

October 30, defendants, Kendall & Harcourt, offered to 
file an amendment, setting up in detail the history of the 
original suit; insisting that the erasure was made by the dis- 
trict clerk, and under the direction of the court; denying 
fraud, asking judgment in reconvention, &. This was re- 
fused, “ because the court had no jurisdiction of the case, so 
far as the original cause of action is concerned, with the said 
KE. Mather.” 

The court instructed the jury, after stating the case,— 

“Tf, therefore, the jury believe, from the evidence, that 
the entry of the judgment was first against John Johnson 
for professional services, it was then rightly entered, and 
was responsive to the verdict of the jury; and any subse- 
quent alteration was error, and a nullity. If the jury then 
believe, from the evidence, that there was an alteration and 
erasure of the first entry, no matter when made, it was ir 
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violation of the plaintiff’s right, unless he (plaintiff) had, at 
the time, full knowledge of such alteration and erasure, and 
assented to it; and the jury are instructed to find for the 
plaintifi” 

In accordance with the instruction, the jury found for the 
plaintiff, and the court entered a decree again annulling the 
original judgment, and perpetuating the injunction. 

Motion for new trial was overruled, and defendants bring 
the case, by writ of error, to the Supreme Court. 


John T. Harcourt, for appellants. —It is believed that this 
is the first instance in the history of Texas in which a district 
judge has openly placed himself in antagonism to the Su- 
preme Court, by a positive refusal, in a pending cause, to 
observe and obey the mandate and opinion as pronounced in 
the particular case. 

A grave question is presented as to the action this court 
must take, in its constitutional authority to enforce its juris- 
diction. (Const., art. 5, sec. 3.) 

In the present aspect of this case, we feel entire confidence 


in asking the court to reverse the judgment and to dismiss 


the case. 

The case has been tried and adjudicated as fully and finally 
as any case can be tried in this court. Whether it was rightly 
decided, is not now a debatable question. The decision is 
binding and must govern this case. Neither the District Court 
nor this court can overturn that decision, so far as it affects 
the present parties. 

The judgment of the Supreme Court was that Judge Lind- 
say had no authority to grant an injunction to restrain the 
execution of a judgment of the Supreme Court, and that the 
proceeding was wholly irregular. 

No amendment of the pleadings could change or modify 
this judgment of the court, and the duty of the district judge 
was a plain one—to obey the mandate and dissolve the in- 
junction, with damages for the delay. 
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The following authorities support this view of the case: 
“The only question that afforded any pretext of equity in 


it had been decided by the Supreme Court adversely to the 
petitioner.” (Bryan v. Bridge, 10 Tex., 152; Grassmeyer vr. 
Beeson, 18 Tex., 753; Wood v. Wheeler, 9 Tex., 128; Burke ’ 
v. Mathews, 37 Tex., 74.) 

If we are called upon to defend the correctness of the 
opinion delivered by the Supreme Court, we respectfully 
insist, that under the state of the pleadings and the case as 
made, the District Court had no jurisdiction, and “the pro- 
ceeding was wholly irregular.” 

The authorities cited heretofore (Vardeman v. Edwards, 
21 Tex., 740; 2 Bibb, 241; 1 Johns. Ch., 432; 6 Id., 479; 
2 Story’s Eq., 173; Hilliard on Injunc., 214; Anderson v. 
Barry, 2 J. J. Marsh., 279; the case in 22 Grat., 649; Burke 
v. Mathews, 37 Tex., 74) will sustain the decision made in 
this case. 

Counsel argued that the showing for equitable relief was 
insufficient, citing 3 Ala., 521; 3 Bibb, 80; 1 J. J. Marsh., 
470; 12 Pet., 491, and cases cited; 22 Grat., 649; 29 Ala., 
174; Johnson v. Lyon, 14 Iowa, 431; Goss v. McClaren, 17 
Tex., 114. 


Ballinger, Jack ¢ Mott, also for appellants. 

I. The question presented by this record seems to involve 
in the hizhest degree the essential power of this court, and the 
subordination of the District Courts to its appellate author- 
ity. The question is not now whether a judgment against an 
appellant and his sureties, rendered by this court, may be 
enjoined. by a District Court for some supposed infirmity in 
the judgment of the court below on which it was based; but 
the question is whether, having been so enjoined, and an 
appeal to this court against the decree of injunction having 
been reversed on the ground that its mandate could not be 
disregarded, and the mandate of this court having again 
gone to the court below, and directed it to proceed m ac- 
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cordance with that opinion, can the court below refuse obe- 
dience to this mandate, act upon its own ideas of the law, 
and again perpetuate the same injunction? If this is toler- 
ated, then this is not a court of appellate authority at all, but 
the District Courts can review your judgments and disobey 
your mandates at pleasure. If the case as it stands before 
you now is one of reasoning, and not of authority,—of dis- 
cussion as to which better understood the law, the District 
Court or the Supreme Court, and not of the enforcement of 
your necessary vital powers,—there is no mandate you @an 
issue that may not be set at naught and defiance. (Thomp- 
son v. Albert, 15 Md., 268; Attorney-General v. Lum, 2 
Wis., 507; Miller v. Jones, 29 Ala., 174; Matthews v. Sands, 
29 Ala., 156; Clary v. Hoagland, 6 Cal., 685; Porter ». 
Hanley, 5 Eng., (10 Ark.,) 187; Pulaski Company v. Lincoln, 
8 Eng., (13 Ark.) 104; Rector v. Danley, 14 Ark., 307; 
Hobson v. Doe, 4 Blackf., 487; Chambers v. Smith, 30 Mo., 


It is the duty of the Circuit Court to carry a mandate into 
execution literally. (West v. Brashear, 14 Pet., 51.) If 
judgment be directed for defendant, new trial cannot be 
granted by court below. (£x-parte Dubuque and Pacific 
Railroad Company, 1 Wall., 69.) 

On second appeal, nothing is brought up but the proceed- 
ings subsequent to the mandate. (Sibbald v. United States, 
12 Pet., 488; Washington Bridge Company v. Stewart, 3 
Ilow., 418; Roberts v. Cooper, 20 How., 467.) 

Defendant cannot take second appeal, the effect of which 
is practically to review the decision of the Supreme Court. 
(Corning v. Troy Iron and Nail Factory, 15 Ilow., 451.) 

The point has been directly decided by this court. (Burke 
v. Mathews, 37 Tex., 74.) 

If. If the original case is open to examination from the 
commencement, we think it abundantly clear that a judg- 
ment against Mather was proper on the pleadings and ver- 
dict. 
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The plaintiffs’ case was, that, as attorneys for Johnson, 


they had claims secured by lien against | -ool, on which they 
brought suit; that Mather holding claims against Johnson, 
an arrangement was entered into by which [Xendall & Har- 
court were to collect from Pool, and apply proceeds to the 
discharge of the debt to Mather, retaining their fees due 
from Jolinson; that Mather prevented their carrying this 
out, buying in the land at a nominal prite. The allegations 
of liability of Mather for-.their fee from Johnson, provided 
he Reld the land, could not be more explicit. They consid- 
ered their fee a lien on the 245 acres of land. But it is most 
apparent that the lien was additional to this liability; and 
that if no lien pre they alleged, as strongly as could be 
alleged, their right to the payment of their fee. Prominence 
is given to the averments of the lien, not, however, as re- 
suliing from any contract with Johnson, but as a result of the 
equitable liability of Mather, and provided Mather held the 
Nothing can be 


land against which they were proceeding. g 
more obvious than the claim of liability by Mather. Ken- 
dall & Harcourt say: “We were lawyers, entitled to a fee 
of $500, employed by Johnson in proceedings against Pool. 
Agreement was made by which a debt Mather held against 
Johnson was to be paid out of our collections. But our fees 
in the ease, $500, were to be retained. Mather did not per- 
mit us to collect, but got possession of all the property. This 
he cannot do without paying our fee; and we claim this fee 
to be a lien on land to which he obtained title at a mere 
nominal price. The facts stated and the prayer were ample 
to sustain the judgment against Mather.” (Trammell v. 
Watson, 25 Tex. Supp., 216.) 

On a general verdict for plaintiffs for $550, judgment 
against Mather for the amount should have been rendered. 
Whether judgment had been previously rendered by default 
against Johnson, (a notorious insolvent,) is not material. 
Mather is not concerned as to this. 

The theory of the plaintiff, Mather, and of the judge below, 
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was that whatever was written or entered by the clerk of the 
court on the minutes or records of the court, before approval 
or signature to it by the judge, became a judgment of the 
court, which could not afterwards be altered without ipso- 
facto fraud, forgery, or some other vice producing nullity. 
A more fallacious view of the judgment of a court cannot 
be conceived. 

A judgment is defined: “The decision or sentence of the 
law, pronounced by a court or other competent tribuyal, upon 
the matter contained in the record.” (Freem. on Judg., sec, 
2, citing Jacobs’ Law Dict.; 3 Blackst. Comm., 395.) 

Who pronounces the law? The counsel in the case? The 
clerk of the court? Most certainly not. But the judge of the 
court, 

Suppose counsel draft (in pencil) and agree on what they 
suppose should be the judgment, it is the duty of the clerk, 
in the faithful discharge of his duties, to call attention to 
what he supposes a mistake, inadvertence, or error therein. 
But neither clerk nor counsel make the judgment. That is 
the act of the judge, and until approved by the judge, tacitly 
or expressly, the writing by the counsel or clerk is not a judg- 
ment. 

A judgment is not what is entered, but what is ordered 
and considered. (Freem. on Judg., sec. 38.) 

Each court must necessarily be the judge of what it has 
decided and adjudged, and when it orders an amendment of 
the record, the presumption of the court must necessarily be 
that it does not undertake to order its clerk to record what it 
never had decided. (Freem. on Judg., sec. 63.) 

The evidence is clear that the judgment, which was ap- 
proved by the judge in this case, was a judgment against 
Mather, the substitution of whose name for that of Johnson 
was specially called to his attention, 

The attention given by judges to the forms of judgments 
and decrees varies with their peculiar character. We have 


known judges who acted on the rule, that whatever judg- 
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ment counsel would agree upon, would be approved by them. 
We have known others who entirely repudiated any such 
practice, and gave their careful attention to judgments and 
decrees, requiring conformity to their views of the law. And 
it does not admit of doubt that the latter is the duty of the 
judge. An attorney who chooses to rely that the pencil 
memorandum agreed on with counsel will be adopted by the 
court, does so at his own risk, and cannot be heard to com- 
plain if he should be disappointed. We address ourselves pre- 
cisely to this case. Far from us to seek to lower the standard 
of good faith and honor from attorneys to each other and to 
the court. When malpractice, in any respect, is shown, it is 
the last thing to be extenuated. But a lawyer drafts a mem- 
orandum for a decree, and it is assented to by his opponent, 
and passed to the clerk. It may contain mistake or inadvert- 
ence, as to fact or law, and entirely fail to secure the proper 
result of the verdict. What is his duty, when such mistake 
is brought to his attention by the clerk, whose official obliga- 
tion, so far as in his power, is to make entries of correct judg- 
ments? With the most punctilious lawyer, this would de- 
pend on the circumstances of the case. In many instances 
the error might be of a character he could not hesitate to di- 
rect its correction ; and in no case would he be estopped from 
obtaining correct judgment, by submitting to the opinion of 
the court, on whom rests the rightful responsibility. The 
duty of subsequent notice to the absent counsel would also 
depend on circumstances, and any attempt at their definition 
would be superfluous; but the duty, where it exists, is pro- 
fessional, and does not involve the validity of the judgment. 
Where the judgment was understood to be the subject of a 
certain appeal, and would come, therefore, to the immediate 
attention and consideration of the opposing counsel, and if 
erroneous, would afford ground of reversal, there would be 
much less oceasion for special notice to counsel. Such a hy- 
pothesis, as obtaining entry of an improper judgment, to be 
carried at once to the Supreme Court, there to be concealed 
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from the opposing counsel, and to be wrongfully and fraud- 
ulently affirmed, as a ground of equitable relief, is beyond. 
the pale of sober reason, much less of judicial precedent. 

On this branch of the case, we think these conclusions are 
clear-— 

1, That a judgment against Mather, for $550, was a proper 
result, from the pleadings and verdict. 

2. That it was the only judgment ever entered in the case 
and sanctioned by the court. 

3. That the entry, by the clerk, from the pencil memoran- 
dum prepared by Mr. Harcourt, and submitted to Mr. Ham- 
blen, was not a judgment, the correction of which required 
notice, or involved error of any kind, much less nullity. 

4, The allegations of ignorance of the terms of a judgment, 
the subject of appeal to and revision by the Supreme Court, 
after argument before and determination by the Supreme 
Court, involve a negligence inconsistent with equitable relief. 


W. P. & E. P. Hamblen, for defendants in error.—The point 
in this cause, is whether, under the peculiar circumstances 
developed by the record, it can be maintained to correct the 
judgment of the court in a former suit, and enjoin its collec- 
tion. 

On a previous appeal by the plaintiff in error, with a like 
statement of facts, it was reversed and remanded. 

We are confident that the court will not hesitate to re- 
verse that opinion. The court then seemed to think, that be- 
‘ause the original suit had been acted upon by the Supreme 
Court, the parties were precluded from seeking any remedy 
in the District Court by an original proceeding. 

We are forced to the conclusion that the court overlooked 
the previous opinions of this court in Chambers v. Hodges, 
23 Tex., 104; Horan v. Wahrenberger, 9 Tex., 313. 

In the first case, the language of the court is so pointed 
that we cannot but repeat a portion of it: 

“The aflirmance by the Supreme Court of a void judg- 
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ment imparts to it no validity, and it may be vacated, and 
its execution enjoined at any time.” 

We contend that the personal judgment against Mather 
was void in the original suit. It was not within the scope of 
the plaintiff’s case. 

Mather had no issue to meet in that case but the question 
of lien, and the erasure of Johnson’s name, Mather’s co- 
defendant, and the insertion of Mather’s by the clerk could 
not create a judgment against Mather. It worked a fraud 
on Mather, however innocently done by the clerk. 

We think this case falls within the scope of the following 
eases: Munn v. Worrall, 16 Barb., 221; Wilson v. Montgom- 
ery, 148. & M., 205. 

The court below was correct in its charge, instructing the 
jury to find for plaintiff. 

The facts alleged in plaintiff’s petition were all proved, 
without any proof to the contrary whatever. The clerk of 
Fort Bend District Court, in the suit of Kendall & Har- 
court v. John Johnson and E. Mather, erased the name of 
Johnson and inserted “KE. Mather.” This fact is uncontra- 
dicted. It is proved by every witness who testified, and is 
shown, furthermore, by the appeal bond in that original suit. 
If it had not been for such erasure, the opinion of the Supreme 
Court discharged Mather on every issue made against him 
by the pleadings. 


Moorg, AssocratTEe Justice.—This is the second appeal in 
this case. In the opinion of the court remanding the case 
on the former appeal, it was said: “This, then, is an action 
brought in the District Court to enjoin the judgment of this 
court; and the District Court has so enjoined our judgment, 
and disregarded our mandate. Had the mistake in the 
former judgment been corrected in the District Court, pend- 
ing this suit in this court, we might have conformed our 
action to the premises, on the proper filing of an amended 
transcript. (See Cowan, Adm’r, v. Ross, 28 Tex., 227.) But 
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the proceeding in this case has been wholly irregular, and 
the judgment of the District Court must be reversed and 
remanded. (Anderson v. Barry, 2 J.J. Marsh., 279.)” Not- 
withstanding this direct and positive announcement by this 
court in this case, that the injunction granted by the District 
Court in this case was irregular and unwarranted, when 
the case went back to that court, instead of conforming its 
action to the judgment and opinion of this court, on precisely 
the same facts, in effect, as were before the court on the 
former trial, the court not only refused to dissolve the in- 
junction and dismiss the plaintiff’s bill, but perpetuated the 
injunction which this court had held to have been irregular- 
ly and improperly granted. The assumption, by the District 
Court, of the right to disregard and set aside the judgment of 
this court, is, evidently, in palpable and direct conflict with 
its jurisdiction, and has not even the color of authority for its 
support or justitication. However foreign this may have been 
from the intention of the judge, as we have no doubt it was, 
his action in thus disregarding its mandate was a contempt 
of this court, and a virtual denial and repudiation of its appel- 
late power and jurisdiction. 

That the judgments of this court, though plainly erroneous, 
are not open to question or discussion, but are conclusive and 
binding upon the District Court in the casés in which they 
are pronounced, is not a matter of doubt or controversy, and 
does not admit of argument for its support, or require the 
citation of authorities for its maintenance. Nor, indeed, 
does appellee’s counsel seem to claim for the District Court 
such authority. But he maintains that the judgment now 
under review is correct, and should be affirmed, because the 
judgment of this court which has been enjoined is an absolute 
nullity. This, however, is to ignore the fact that the charac- 
ter of this judgment was not open to inquiry in the District 
Court when its judgment was rendered. This court, on the 
first appeal, held the judgment of the court to be a valid and 
binding judgment, which the District Court had no authority 
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to enjoin. To say that a void judgment of this court, or that 
a void judgment of the District Court, though affirmed by 
this court, is wholly inoperative, and should be treated as an 
absolute nullity, when and wherever brought in question, is 
to beg the question involved in this case. The point here, is 
not whether the judgment of this court, or the judgment of 
the District Court which was affirmed by this court, is a nul- 
lity, but whether the District or Supreme Court shall defi- 
nitely and finally determine whether such judgment is a 
nullity or not. That the judgment in question was not a nul- 
lity was the point, in effect, decif@ed on the former appeal of 
this case. And the judgment of this court thereon is just as 
conclusive and binding upon the District Court as its decis- 
ion of any other question to which its appellate jurisdiction 
has attached. 

It is not, however, to be inferred, from what has been said, 
that we regard the judgment in question as justly subject to 
any such objection, if the point was now an open one. The 
alleged vice rendering the judgment, as appellee’s counsel 
insist, absolutely void, is that the prayer in the petition does 
not justify the judgment. The court, it is not controverted, 
had jurisdiction of the parties and subject-matter of the suit. 
This being the case, the objection to the judgment, at most, 
is for error, and not nullity. 

Nor is it to be inferred that we hold, or intend to intimate, 
that a party is necessarily precluded from relief in all cases 
against an unwarranted and erroneous judgment of the Dis- 
trict Court, because of its affirmance by this court. The sole 
question presented for our consideration on this appeal, is 
‘whether cases are to be finally determined by this court or 
the District Court ;—whether, when this court shall differ 
from the District Court as to the law of a case, its judgment 
is to be observed in respect by the District Court, or con- 
temned and disregarded. 

The judgment is reversed, and there being no necessity 
for remanding the case to the District Court, it is considered, 
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ordered, and decreed, that the injunction granted appellee by 
the district judge be dissolved, and his bill be dismissed; 
and that appellants have and recover from principals and the 
sureties in the injunction bond, the amount from the collec- 
tion of which they were enjoined, and all costs in the court 
below, as well as this court, in this behalf expended. 


REVERSED AND REFORMED, 





M. F. & L. Janson, Apm’rs, v. BANK or THE REPUBLIC. 


1. PRACTICE—WAIVER.—In a suit on a promissory note, if there be 
no breach for non-payment alleged in the petition, that defect will, 
ou appeal, be regarded as waived, and cured by a withdrawal, at the 
trial, of general denial and general exceptions filed by defendant, 
when a judgment nihil dicit has been rendered for the amount of 
the note. 

2. PRACTICE—JUDGMENT.—The withdrawal of his pleas by a defend- 
ant is an implied confession of judgment, having reference to the 
cause of action stated in the petition; but if the judgment should, 
in such cases, be rendered for a larger amount than is warranted by 
the cause of action stated, such error would not be cured by the im- 
plied confession resulting from a withdrawal of the answer. 

3. JUDGMENT.—No implied confession of judgment can result from a 
Withdrawal of the answer, if, before its abandonment, exceptions to 
the petition had been insisted on by defendant, which were over- 
ruled. The error in overruling the exceptions could be considered 
on appeal. 


Apreat from Brazoria. Tried below before the Ion. A, 
P. McCormick. 


George W. Duff, for appellant, cited Bank v. Simonton, 2 
Tex., 531. 


W. Fort Smith, for appellee, cited Cartwright v. Roff, 1 
Tex., 81; Prewitt v. Perry, 6 Tex., 263; Aldridge v. Mar 
doff, 32 Tex., 207. 
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Roserts, Cuter Justice.—In a suit upon a note in which 

there is no breach for non-payment alleged in the petition, 
will that defect be considered by this court as having been 
waived and cured by a withdrawal, at the trial, of the gen- 
eral exceptions and general denial pleaded by the defendant, 
and a judgment nihil dicit being then taken for the proper 
amount, according to the terms of the note? It will. (Cart- 
wright v. Roff, 1 Tex., 81.) 
* Upon a review of all of the cases of similar character de- 
cided by this court, and, as a deduction from them, in the 
case of Storey v. Nichols, 22 Tex., 93, it is said: “The con- 
clusion, then, is, that the withdrawing the pleas is an implied 
confession of judgment, having reference to the cause of ac- 
tion stated in the petition, tantamount to an express confes- 
sion of judgment only, which does not state the amount and 
terms of the judgment, and liable to be partially curtailed 
and qualified by facts in the record which raise a rebutting 
presumption.” 

As, for instance, in the case last cited, if the judgment had 
been rendered for a larger amount than was warranted by the 
cause of action stated, such an error would not be cured by 
the implied confession resulting from a withdrawal of the 
answer. And if the defendants had presented the exceptions 
to the petition, and the court had overruled them, and the 
defendants had then withdrawn the plea of general denial, 
the implied confession of judgment would have been qualified 
by the fact appearing in the record that the defendants had 
insisted on their exceptions to the petition; and if it was con- 
sidered by this court that the exceptions should have been 
sustained, the error in overruling them, by the court below, 
would be available to the defendants on appeal to this court. 
(Frazier v. Todd, 4 Tex., 461.) 

The objection that the petition stated that the plaintiff was 
the owner of the note, without setting out the assignment 
from the payee to plaintiff, further than as it appeared in 
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dorsed on the note, made an exhibit to the petition, may be 
answered in the same way. 

There is no complaint as to the amount of the judgment. 

For a full discussion of this subject, reference may be had 
to Storey v. Nichols, 22 Tex., 87. 

There is no error in the judgment. 


AFFIRMED, 





Tomas McManus v. Mary Scorr. 


CONFEDERATE MONEY.—A loan of Confederate money constituted a 
sufficient consideration to support a promise to pay money. 


Apprat from Galveston. Tried below before the Hon. 
A. P. McCormick. 


Leslie Thompson, for appellant. 
Robert G. Street, for appellee. 


Rozerts, Curer Justice.—The court charged the jury, that 
“if the consideration passing from Pritchard to Scott for the 
execution and delivery of the note and deed of trust in ques- 
tion in this suit, was the loan of Confederate treasury notes, 
and that said promissory note was given for said Confederate 
money alone, you will find for plaintiff. If you find other- 
wise, you will return a general verdict for defendant.” 

Though this charge was in accordance with the decisions 
of the Supreme Court of this State at the time it was given, 
the rule has since been changed, so as to conform to the de- 
cisions of the Supreme Court of the United States in regard 
to transactions in Confederate treasury notes. (Mathews 
v. Rucker, 41 Tex., 636; Short v. Abernathy, 42 Tex., 94; 
Thorington v. Smith, 8 Wall., 1.) 

That charge being the one upon which the jury must have 
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found a verdict for the plaintiff, must be held to be errone- 
ous, and on that account the judgment will be reversed. 

That the note was given for the loan of Confederate treas- 
ury notes, amounting to $1,000, seems to be established be- 
yond controversy, and it is admitted in the statement of facts 
that the $400 tendered into court by the plaintiff below and 
received by the defendant was the value of the $1,000 Con- 
federate money at the date of the transaction, with interest. 
Whether defendant McManus had notice that the note was 
given for Confederate treasury notes, and the effect of and 
necessity of said notice, are questions upon which the parties 
are not agreed, and there is nothing in the record that would 
enable this court to determine that they had been settled in 
favor of the appellee and plaintiff below, by the verdict in 
his favor, under an erroneous charge. 

Judgment reversed and the cause remanded. 


REVERSED AND REMANDED. 





Tne Texas Lanp Co. v. FLetcHer WILLIAMs. 


1. THE NEW RULES—THEIR AUTHORITY.—‘* The power to make rules 
and regulations’ conferred upon the Supreme Court byethe Con- 
stitution of 1876, for the express purpose of regulating the proceed- 
ings and expediting the business in the courts, must have designed 
more than the making of a few short rules of court, such as had 
formerly been made. 

2. SAME—THEIR DESIGN.—The rules of the District Court and of the 
Supreme Court, lately adopted, are shaped with reference to each 
other, and are designed to establish a connected system of judicial 
procedure, from the petition filed in the District or County Court, to 
the final judgment in the Supreme Court or Court of Appeals. 

3. SAME—PRACTICE IN SUPREME CouURT.—The rules are also de- 
signed to require the parties, through their counsel, to assume the 
responsibility of selecting the material questions at issue, as pre- 
sented in the record, and to present them by their bricfs in such 
way as to exhibit them plainly to the court, and as will require the 
counsel to meet each other understandingly in the consideration 
and discussion of the same questions, 
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4. SAME—ADVANCING CASES.—This court will require a substantial 
compliance with rules 29, 30, 31, 36, and 40, before granting a mo- 
tion to set aside a submission and to advance a case. 

5. ADVANCING CASES ALREADY SUBMITTED.—Rules 56, 57, 58, and 
59, providing for setting aside cases already submitted, and advan- 
cing them on the docket, discussed, illustrated, and explained. 

6. BRIEFS.—The main object of the brief, as provided for under the new 
rules, is to get something definite—capable of being understood alike 
by the court and by both parties—to found an argument upon. 


Appeal from Leon county. Tried below before the Hon. 
John B. Rector. 

This was a motion to set aside a submission and advance 
the cause under the new rules. The facts are fully set out 
in the opinion. 


H. D. Prendergast and W. M. Johnson, for motion. 
W. D. Wood and A. H. Weir, for appellee. 


Roxserts, Cuter Justice.—This is a motion by appellant 
to set aside the submission formerly made in this cause in 
this court, and advance it to a hearing, under rule 58 of the 
Supreme Court, lately adopted. Service upon the attorney 
of the appellee having been properly made and returned into 
court, the motion has been submitted on the third day of the 
assignment, according to rule 13, Supreme Court, as required 
by rule 58, to enable the court to determine whether or not 
the brief of the appellant has been made in conformity with 
the rules of the Supreme Court, as required in the said rules 
relating to briefs, numbers 29 to 45. 

It has been thought proper, in deciding this motion, to give 
some explanation of these rules and regulations. 

The members of the Convention, in giving the Supreme 
Court “the power to make rules and regulations,” for the 
express purpose of regulating the proceedings and expediting 
the business in the courts, must have designed more than the 
making of a few short rules of court, such as have formerly 
been made and practiced under. In the performance of this 
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duty, the court has kept in view the statutes and the previous 
decisions of this court, and have sought to regulate the order 
and mode of proceeding in suits under them, so as that the 
points of controversy in judicial proceedings in all of the 
courts should be presented with distinctness and certainty, the 
want of which, under our present practice, produces delay, 
expense, and injustice in litigation, that have long been in- 
creasing from year to year, until they now amount to in- 
tolerable evils that must be remedied. ‘The rules of the 
District Court and of the Supreme Court are shaped with 
reference to each other, and are designed to establish a con- 
nected system of judicial procedure, from the petition filed 
in the District or County Court, to the final judgment in the 
Supreme Court or in the Court of Appeals. 

When the rules shall have been put in full operation and 
strictly enforced, as it is hoped they will be after the Ist of 
March of this year, in the District and County Courts, there 
will be much less difficulty in preparing briefs, and present- 
ing cases on appeal in this court, than now exists in the at- 
tempt to advance cases that have been tried and brought up 
under the present practice; because the transcript will not 
then, as now, be a historical exhibition in writing of the whole 
of the proceedings on the trial, pleadings, evidence, charges, 
rulings of the court, motions, bills of exceptions, and other 
matters, just as they transpired in the District Court, trans- 
ferred into this court for retrial upon all of the questions, 
however numerous, important or unimportant, material or 
immaterial, that were made on the trial in the District Court. 

These histories, in the shape often of voluminous records, 
must be here critically examined and thoroughly studied, to 
eliminate the important questions of law and fact from the 
great mass of matters presented in them. When this is done, 
it not unfrequently happens that the court takes a different 
view, as to what are the material questions, from that taken 
in the argument (called a brief) of appellant, or in the argu- 
ment of appellee; and upon examining the arguments of 
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each filed in the case, it is found often that they have not 
understood the merits of the case alike, and have not met 
each other in the discussion of the points at issue, as judged 
of by the court. 

Amidst such a confusion, it is not surprising that the courts 
of last resort should not be able to retry promptly the cases 
being tried by twenty-eight district judges, and the county 
judges all over the State, that are brought up by appeals and 
writs of error. 

To obviate these difficulties, and thereby prevent the con- 
sequent delay by the accumulation of business, these rules 
and regulations are designed to require the parties, through 
their counsel, to assume the responsibility of selecting the 
material questions at issue, as presented in the record, and 
to present them by their briefs in such way as to exhibit 
them plainly to the court, and as will require the counsel to 
meet each other understandingly in the consideration and 
discussion of the same questions. 

Some elucidation of the rules, and of their adaptability in 
the endeavor to accomplish these objects, will be given in 
considering the brief of appellant, and wherein it fails to 
comply with the rules. And, by way of illustration, it is 
also proposed to show how some of the questions in his brief 
should be presented so as to conform to the rules, merely as 
the best means of causing the rules to be understood, with- 
out intimating whether they are the proper questions that 
should be presented or not. 

The statement of the nature and result of the suit and the 
first two propositions in his brief are as follows, to wit: 
“The Texas Land Company 

v. 
“Fletcher Williams. 
‘* Statement of the case. 

“This suit was brought by the Texas Land Company, 
plaintiff in error, 2s owner of the Grande eleven leagues of 
land, in trespass to try title against defendant, Fletcher Wil- 


Appeal from Leon county. 
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liams, a squatter on the “Grande” eleven leagues lying in 
Robertson and Leon counties. 

“The defense relied on by the defendant was the seven- 
teenth section of the statute of limitations. 

“On the trial, we submit that the plaintiff proved title, and 
possession of the eleven leagues since 1850, by tenants, with 
payment of taxes since 1846. 

“The defendant proved continuous possession since about 
1848. The jury, in their verdict, gave Fletcher Williams 640 
acres out of the Grande eleven leagues, and judgment was 
rendered for the specific land claimed by defendant in his 
answer by metes and bounds. 

**Brief of appellant, 

“The first assignment of errors is as follows: 

“The court below erred in excluding from the jury the 
copy of deed from James Fortune to Ashbel Smith, as an in- 
strument not properly authenticated for record. (See Tran- 
script, p. 84; Hart. Dig., art. 2794, as to liberal constructions 
to be given to registration laws of that date; and, also, But- 
ler v. Dunagan, 19 Tex., 565.) 

“The land deed was proven up before Samuel Nelson, one 
of the justices of the Supreme Court of the United States, on 
the 15th day of September, 1845, (see Transcript, p. 90,) and 
recorded in Robertson county, May, 1846. 

“At the request of defendant, the court instructed the jury 
as follows: ‘One who makes entry on land by a tenant only 
acquires possession of the land tothe extent and boundaries 
of the land cleared.” (See Transcript, p. 62.) 

“Under our third assignment of errors, we maintain the 
proposition that the possession of land by tenant holding 
under the true owner, is equivalent to the possession by the 
owner, and that such possession of-a part is a possession of 
the whole tract not adversely occupied or inclosed. (Angell 
on Lim., sees. 395, 400, 410; Ledyard v. Brown, 27 Tex., 
405. As to mixed possessions, 1 Wash., 47, 48; Sutton v. 
Carabajal, 26 Tex. 500.) ” 
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This, as far as it goes, is the manner in which appellant 
has attempted a compliance with the rules of the Supreme 
Court, (29, 30, 31, and 36,) which read as follows: 

** Briefs. 

«29. The appellant or plaintiff in error, in order to pre- 
pare properly a case for submission when called, shall have 
filed a brief of the points relied on, in accordance with, and 
confined to, the distinct specilications of error contained in 
his assignments of error, and such fundamental errors of law 
as are apparent upon the record, each ground of error being 
separately presented, and being numbered as the assignments 
of errors are numbered; and each and every one not so sep- 
arately presented shall be regarded as abandoned. 

«30. The appellant or plaintiff in error, in preparing his 
brief, shall make a general and succinct statement of the 
nature and result of the suit as an introduction, which may 
be omitted in an agreed case under the statute, (Paschal’s 
Dig., art. 1516,) and then each point under each one of the 
assignments relied on shall be stated in the shape of a prop- 
osition, unless the assignment is itself in the shape of a prop- 
osition to be maintained, and then it will be sufficient to copy 
the assignment. 

“31. To each one of said propositions there shall be sub- 
joined a briet statement, in substance, of such proceedings, 
or part thereof, contained in the record, as will be necessary 
and sufficient to explain and support the proposition, with a 
reference to the pages of the record. This statement must 
be made faithfully, in reference to the whole of that which 
is in the record having a bearing upon said proposition, upon 
the professional responsibility of the counsel who makes it, 
without copying the record and without intermixing with it 
arguments, reasons, conclusions, or inferences. 

«36. There should be annexed to each proposition, with 
its statement, and at the end of it, without argument or com- 
ment, a reference simply to the authorities relied on, if any, 
in support of it, in the following order, to wit: The statutes 
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and decisions of this State; the statutes and decisions of the 
United States, if they are applicable to the case; elementary 
authorities; other decisions in the American and English 
courts. In citing decisions, those most nearly in point 
should be cited first, and they should not, usually at least, 
be so numerous as to require a waste of time in their exam- 
ination.” 

To show the necessity of a full compliance with, and strict 
adherence to, the foregoing rules, the following may be re- 
ferred to in this connection: 

“40. When it shall be found that the rules prescribed for 
the preparation of a case for submission have been fully com- 
plied with by the appellant or plaintiff in error, the court 
will, in its discretion, regard this brief as a proper presenta- 
tion of the case, without an examination of the record as con- 
tained in the transcript, and may found its decision thereon, 
unless the appellee or defendant in error shall, by the time 
of calling of the docket on the fourth day, (during which 
time he shall have the custody of the transcript,) file in the 
Supreme Court his brief, to be there kept with the transcript, 
containing his objections, succinctly and definitely, to the 
grounds of error as presented in the propositions of appel- 
lant or plaintiff in error in his brief, taking up each of them 
in order, and stating such other matters contained in the 
record, in the mode prescribed for appellant and plaintiff in 
error, as may sustain his objection to each; to which may be 
added propositions of his own, supported by like statements 
of what is in the record, so as to present his view of the case, 
citing the proceedings in the transcript, with the pages, when 
practicable, to which he refers in his statements. 

“41. Whatever of the statements of the appellant or plain- 
tiff in error in his brief is not contested, will be considered 
as acquiesced in. To each of his said objections or proposi- 
tions may be annexed his authorities, cited in the order indi- 
cated for the brief of appellant or plaintiff in error.” 
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To have complied with these rules, the following form, or 
something like it, should have been observed, to wit: 
The Texas Land Company ; 


» Appeal from Leon county. 


U. 
/ Fletcher Williams. 
e Brief of appellant. 
Statement of the nature and result of the suit. (Rule 
Supreme Court, 50.) 

Appellant, as plaintiff below, claiming to be a company 
incorporated by an act of the Legislature of Texas of the 
13th of August, 1870, with power to buy snd sell lands, 
brought this suit on the 6th of October, 1874, in the ordinary 
form of an action of trespass to try title, against appellee, 
defendant below, to recover possession of the Gfande eleven 
leagues of land situated in Robertson and Leon counties, 
setting out the boundaries thereof, and claiming title to and 
possession of the same, on the 27th of February, 1872, when 
defendant entered and dispossessed them, and continues to 
withhold it from them. (Transcript, pp. 1 to 5.) 

j The appellee, defendant below, presented two issues by his 
answer, filed at the September Term, 1875, to wit: 

Ist. A general denial, and plea of not guilty. 

2d. A plea of the statute of limitations of ten years, in 
which he claims 640 acres of the land sued for, including his 
improvements, by right of his ten years’ adverse possession, 
aud prays for a decree quieting his title to the same. (Tran- 
script, p. 57.) 

The verdict was rendered for defendant, and that he was 
entitled to the 640 acres of said land, including his improve- 
ments. (Transcript, p. 62. 

The judgment was rendered according to the finding of the 
jury, and the county surveyor and two other persons wert 
ay point d by the court to survey and set apart to the defend- 
ant 640 acres of land out of the tract sued for, to include his 
improvements. (Transcript, p. 63. 
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overruled, he gave notice of appeal to the Supreme Court, 
assigned errors, and brought the case into this court by 
appeal. (Transcript, pp. 64, 65.) 

PROPOSITIONS BY APPELLANT. (Rules Supreme Court, 30, 
31, and 29.) 

The first assignment of error, relating to the first issue, is 
as follows, to wit: 

First proposition under first assignment of error (Rule 29).— 
“Ist. The court below erred in excluding from the jury the 
deed from James Fortune to Ashbel Smith as an instru- 


$5 


ment not properly authenticated for record.” (This being 
itself a proposition, need not be repeated.) (Transcript, p. 
118; Rule Supreme Court, 30.) 

Statement under Jirst proposition under jirst assignment of 
error (Rule Supreme Court, 31).—Plaintiff below offered in 
evidence certified copies of a testimonio purporting to have 
been granted by the State of Coahuila and Texas on the 
15th of November, 1828, for the land described in the 
petition, and numerous transfers of said title to said land 
down to plaintiff, constituting a regular chain of title from 
the sovereignty of the soil to the plaintiff, (Transcript, pp. 
6 to 15,) with explanatory evidence relating thereto, (Tran- 
script, pp. 65 to 73,) which muniments of title were objected 
to by the defendant, as shown by bills of exception in the 
record, (Transcript, pp. 105 to 117,) and admitted in evi- 
dence before the jury, except one of them, which is a neces- 
sary link in the chain of title, to wit, an instrument purport- 
ing to be the copy of a deed conveying the land claimed by 
the plaintiff from James Fortune to Ashbel Smith, in trust 
for John M. Lapeyre, dated 21st of July, 1845, witnessed by 
Jesse F. Randall, B. T. Archer, and Benjamin D. Filliman, 
(this word probably intended for “Sillman,”) authenticated 
for record by the oath, in due form, of Benjamin D. Sillman 
in the State, city, and county of New York, in the United 
States of America, before Samuel Nelson, one of the justices 
of the Supreme Court of the United States, certified to by 
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said justice by subscribing thereto his name, “Samuel Nel- 
son,” without a seal thereto, or in connection therewith in 
any way, on the 15th of September, 1845.) (Transcript, pp. 
85 to 90.) ’ 

There is no certificate of the clerk evidencing the record- 
ing of this instrument, but Ashbel Smith testified that he 
had this deed recorded in old Franklin, the county-seat of 
Robertson county, in May, 1846, and said that “T, at the 
time, collated the deed with the record. The copy which is 
now shown me, I believe, is an accurate copy of the Fortune 
deed to me.” (Transcript, p. 98.) 

Said copy being a transcript from the records of deeds in 
Robertson county, wasgoffered in evidence by plaintiff as a 
copy of arecorded instrument, under the testimony of Ashbel 
Smith, and was excluded from the jury on exceptions by the 
defendant, to which ruling plaintiff excepted. This proceed- 
ing and ruling of the court is embraced in and part of the 
statement of facts, and not in a separate bill of exceptions. 
(Transcript, p. 99; also p. 84; Rule Supreme Court, 36; 
Hart. Dig., art. 2794; Butler v. Dunagan, 19 Tex., 565.) 

The third assignment of error, which relates to the second 
issue, is as follows, to wit: 

“3d. The court erred in giving to the jury the first, third, 
and fourth charges asked by the defendant to be given in 
this cause.” (Transcript, p. 119.) 

First proposition under the third assignment (see Rules 29, 
30, 31).—The possession of land by tenant holding under the 
true owner, is equivalent to the possession by the owner, and 
that such possession of a part is a possession of the whole 
tract not adversely occupied or inclosed. 

Statement under first proposition under third assignment of 
error (Rule 31).—The third charge of the court, to which 
this proposition relates, is as follows, to wit: 

“3d. One who makes entry on land by a tenant only ac- 
quires possession of the land to the extent and boundaries of 
the land cleared.” (Transcript, p. 62.) 
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The defendant proved that he resided on, and had a farm 
in cultivation upon, the tract of land sued for, continnously 
from 1850 to the time of the trial; that his farm and other 
improvements were small, being much less than 640 acres; 
that he never held under the plaintiffs, or those from whom 
they derived title, but in his own right or claim of 640 acres. 
(Testimony of Williams, Gardner, and Middleton, 99 to 105. 
See, also, Transcript, p. 67.) 

The plaintiff proved that Henry G. Smith, who held the 
title to the Grande eleven leagues, was in 1850 put in posses- 
sion of said land by the deputy marshal of the Federal Court 
for the District of Texas, David Ayers, and that some of the 
persons then residing on it received deases thereon, in which 
they agreed to hold said premises under said Smith as his 
tenants; (Transcript, pp. 73 to 79;) that Hui Lockamy and 
W.S. Price, two of the persons who receiyed said leases, 
held possession as tenants from 1850 to 1860. (Testimony 
of Ashbel Smith, Transcript, p. 91; and of David Ayers, 
Transcript, p. 97.) 

Ashbel Smith testified that some one was holding posses- 
sion of parts of the eleven leagues as tenants, under this title, 
from 1846 to 1871. (Transcript, p. 66.) There was evidence 
tending to prove that the tenants held leases to particular 
parts of the land, including their homes. (Transcript, p. 66; 
Deposition of G. H. Love, Transcript, pp. 72, 73; Rule 36; 
Ledyard v. Brown, 27 Tex., 405; Sutton v. Carabajal, 26 
Tex., 500; Angell on Limitations, 395, 400, 410; 1 Wash- 
burn, p. 478; Rule Supreme Court, 36.) 


‘ 


By a comparison of the two modes of exhibiting the same 
questions, the difference may readily be seen. 

Attention may be called first’to the numbering of the 
propositions, in reference to the assignments of error, as 
required in rule 29. 

Then the statement of the nature and result of the suit is 
very different from a statement of the case, which would be 
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a full statement of all such important matters as are found 
in the record. If that were done, and then the several prop- 
ositions were consecutively stated, the particular matters 
relating to any one of such propositions might be known to 
the attorney who prepared the brief, but not in like manner 
known to the opposite counsel, or to the court; therefore it 
general nature and result of the suit 


is better that only the g 
should be stated as an introduction, as required in rule 30, 
and the matters in the record pertaining to each proposition 
should be stated under it, thereby giving notice to the oppo- 
site side, and to the court, of what are the matters in the 
record that are relied on as relating to. such proposition. 
Thus will the court and both of the parties be brought to 
the consideration of the same matters in the record relating 
to such proposition. ‘This is one of the leading objects of the 
rule 31 that has been quoted. 

‘The matter stated under each proposition should be sufli- 
cient to show its materiality in the decision of the case; 
otherwise it cannot be seen that it is not a mere abstraction, 
that should not influence the result. 

It is important that this rule should be strictly and faith- 
fully followed, by rigidly-accurate statements of what is in 
the record, so that it shall as little as possible be contested 
by the opposite party, and thereby save the necessity ot 
a search in the record to decide the points of difference. 
(See Rules 40 and 41.) It must ever be regarded as a com- 
mendable exhibition of professional ability and integrity, 
when it is found that these statements have been fully and 
faithfully made, so as to embrace all that either party can 
justly regard as properly pertaining to each one of the prop- 
ositions presented in the brief. It is to observed, that this 
rule requires the statement to be made without copying the 
record, that is, without copying the whole of any proceed- 
ing in it when it can be abbreviated, as it generally can be, 
and without intermixing with it arguments, reasons, conclu- 
sions, or inferences. The proper place for each and all of 
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these is in the argument, provided for under rules from 48 
to 52. The main object of the brief, as provided in these 





rules and regulations, is to get something definite—capable 
of being understood alike by the court and by both parties— 
to found an argument upon. 

tule 36 requires simply a reference to the authorities re- 
lied on at the end of each statement to a proposition, and 
indicates the order in which it should be done. The object 
of this is to enable either one or both of the parties to file 
briefs and arguments in their causes without personally at- 
tending the court, as our statutes evidently contemplate they 
shall have a right to do. And, further, it will furnish the 
court with the authorities when the arguments are oral only, 
as they may be. (Rule 48.) 

The reference to the pages of the record, as required by 
rule 31, should be strictly observed, as an act of justice to 
the opposite party, as well as to aid the court in deciding the 
disputed points made by the parties, or to verify the state- 
ments made by them. 

After this explanation of the rules, it will be unnecessary 
to discuss the particular defects of the appellant’s brief in this 
vase. They will be obvious when the rules are understood. 

This explanation has been made, because it has been found 
that attorneys of good ability have been at a loss, as has been 
exhibited in their efforts to advance cases under them, to ex- 
actly comprehend the mode of proceeding under them, and 
such must be the case until they are closely examined and 
thoroughly studied by the bench and bar of the State. When 
that is done, it is believed that it will be seen that a strict 
observance of them will tend to reform, regulate, and perfect 
the system of practice in judicial proceedings that we already 
have, rather than, from the excessive abuse of it, to be driven 
to the necessity of resorting to some other system that we 
have not. 

As was previously said, in giving a form of a brief upon a 
portion of the propositions contained in the appellant’s brief, 
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it is done by way of illustration, and not to indicate any 
opinion now as to whether or not they are such as should or 
should not be made in the case. 

The motion to set aside the submission, and advance the 
case, so-as to be tried under the rules lately adopted by this 
court, is overruled, for non-compliance with the rules in the 
effort to file a brief in accordance with them. (See Rule 56.) 


MOTION OVERRULED. 





T. J. Hatey et At. v. Mary DAVIDSON ET AL. 


1, NEW RULES.—Discussed. 

2. BrieFs.—Under the new rules, the brief is a mere statement of the 
poiits or propositions relied upon to reverse or affirm the judgment, 
the matters in the record pertinent to sustain or rebut these points, 
and a reference to the authorities relied upon by the parties. 

3. Pornrs.—Each point must refer to and show under which assign- 
ment of error presented, and must present clearly and tersely a 
single proposition. 

4. STATEMENT.—When a proposition is presented for the reversal of 
the judgment, the first inquiry for the court is to ascertain whether 
the matters in the record warrant and justify it. T’o enable the court 
to determine this, the statement must show what is in the record 
bearing upon the proposition. 

5, COUNTER-STATEMENT.—If the statement is contradicted by the ap- 
pellee, he must make his counter-statement of matters in the record 
in reference to the same point. 

6. COPYING NOT ALLOWED.—The statement and counter-statement 
must not be made by copying, but by stating substantially what the 
record contains, with reference to the pages of the record. 


Morton to advance under the new rules. Appeal from 
Galveston. 


George P. Finlay § Bro., for motion. 


Moore, Associate Justice.—Appellees’ brief accompany- 
ing the motion to advance this case does not conform to the 
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requirements of the rules authorizing the motion. The ap- 
plication to advance the case must therefore be refused. 

The difficulty under which counsel seem to labor, in prop- 
erly apprehending the rules recently adopted and promul- 
gated by the court, and in conforming to their requirements 
in the preparation of briefs under them, induces me to make 
the following observations, with the hope that they may, in 
some degree, tend to aid in the more ready and just appre- 
hension of their scope and intent, thereby rendering a con- 
formity to their requirements more easy in practice. 

As is obvious to every attorney of this court, it is utterly 
beyond the ability of the court, under the present system and 
rules of practice, to keep pace with the accruing business, 
much less bring: up the arrearages of former terms. The 
delay in the decision of cases pending in the court for the 
past three or four years is, even now, almost tantamount to a 
denial of justice; and unless some remedy can be found, and 
the business dispatched more rapidly, it will soon be a de- 
batable question whether it would not be better for the court 
to be entirely abolished. An increase in the number of 
the judges would, probably, to some extent, facilitate the 
dispatch of the business, but evidently this would prove a 
mere palliation, and not a cure, for the evil. A limitation 
upon the right of appeal seems not to accord with popular 
sentiment. The Legislature does not appear inclined to 
make any radical change in the present mode of bringing 
eases to this court. The Convention, however, conferred 
upon this court authority to make rules and regulations for 
the government of this and the other courts of the State, to 
regulate proceedings, and expedite the dispatch of business. 

In the exercise of this authority, the court has, speaking of 
the matter now in hand, endeavored to form rules regulating 
the presentation of cases which, while they would deprive 
litigants of no right conferred upon them by the siatutes, or 
conflict in any way with our appellate system, it is hoped and 
believed will enable us to dispatch the business of the court. 
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This, however, I frankly say to the bar, can, in my opinion, 
only be accomplished by requiring of them a large amount 
of labor which has heretofore been performed, often imper- 
fectly, by the court. 

The records, as they are now brought to this court, preseut 
a transcript, in the main, of all the proceedings had in the 
ease in the District Court, from the filing of the original pe- 
tition to the perfection of the appeal or writ of error. The 
utter impossibility of the court so thoroughly mastering these 
records, even when few in number and small in bulk with 
what they are now, so as to perceive and properly determine 
all the questions which might be presented therein, without 
their being pointed out or indicated by counsel, was obvious 
at an early day. Hence, appellants or plaintiffs in error 
were required to file assignments of error; and all errors not 
assigned, unless going to the foundation of the action, were 
declared to be waived or abandoned. Experience, however, 
has proved that this provision is of much less practical bene- 
fit, in the dispatch of business, than it was evidently supposed 
it would be when enacted, the generality of the assignments 
being such that the point or points raised could not be un- 
derstood, except by a thorough study of the entire record. 
Often where counsel have not interchanged briefs, they will 
discuss entirely different points under the same assignment; 
and in some instances the court has felt constrained to decide 
the case on a point not considered or argued by the counsel 
for either party, and that possibly may not have been sug- 
gested in the court below. 

To obviate difficulties of this kind, and to enable the court 
to dispatch the business, and decide cases upon the questions 
made by counsel, the rules which we have adopted contem- 
plate that counsel must have such a full and thorough knowl- 
edge of the record that they can state, (generally without 
copying,) in a condensed manner, the matters which the 
court should know, to decide the question upon which they 
rely for the reversal or affirmance of the judgment. When 
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this is the case, there certainly can be no great difficulty in 
preparing the briefs. 

It may be well, however, to call attention to the fact, that 
the brief contemplated by these rules is entirely dissimilar 
from what is meant by this word, as used and understvod in 
the former rules. Heretofore it has indicated a written or 
printed argument, upon which the case might be submitted. 
By the rules as now framed, it is a mere statement of the 
points or propositions relied upon to reverse or affirm the 
judgment, the matters in the record pertinent to sustain or 
rebut these points, and a reference to the authorities relied 
upon by the parties. It should not contain either “ argu- 
ments, reasons, conclusions, or inferences.” 

When counsel know the contents of the record and the 
law of their case, they certainly can have no difficulty in stat- 
ing the points upon which they hold the judgment should be 
reversed, But as errors not assigned or fundamental are 
waived, only such points as are covered by the assignments of 
error can be made. Each point presented must refer to and 
show under which assignment it is presented. The appellant, 
however, has the right to present all the errors in the record 
raised by his assignments; therefore he may present as many 
points under each assignment as it warrants. But each point 
must present, clearly and tersely, a single proposition. When 
a proposition is presented for the reversal of the judgment, 
the first inquiry for the court is,x—Do the matters in the 
record warrant and justify this proposition? ‘To enable us 
properly to determine this, without, in all cases, having to 
master the record, which, as has been said, the court cannot 
do and keep up with the business, counsel are required to 
state what is shown by the record bearing upon it; not by 
copying, for this would not economize our time, but by stat- 
ing substantially what the record contains, with reference to 
the pages of the record, to verify such statement. Now, if 
this statement is not contradicted by the appellee, the court 
need not read the record. If it is, as appellee must make his 
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counter-statement in reference to the same point, the court 
has only to read both statements, and so much of the record 
as to which they disagree. For inferences, deductions, and 
conclusions from the matters stated, we look to the argument. 
This arrangement relieves counsel from making copies of 
their argument, and brings them directly to issue on each 
point made, and the applicability of the matters in the record 
claimed to bear upon this point. It gives counsel a clearer 
and more definite conception of their case, and enables them 
to make a more satisfactory presentation of it to the court. 
And it confines the court to the decision upon the points in 
the case which counsel think it involves, and have discussed. 
Obviously, a mere general statement of the case, as counsel 
understand it, in the introductory or preliminary statement 
of the nature of the case and its result, does not meet the re- 
quirements. From such: general statement, neither the op- 
posing counsel nor the court can tell what facts are intended 
to apply to each of the different points. Unless the statement 
is sufficiently concise and distinct for them to do so, there 
will be a failure to eliminate from the czse the consideration 
of unnecessary matter, and the bringing of counsel to the 
consideration and discussion of precisely the same points, or 
an understanding by the counsel and the court of the facts 
supposed to be applicable to them, and the different phases 
in which they are discussed. 
MOTION REFUSED. 





A. J. Loonry AND WIFE v. BLuE ADAMSON ET AL. 


MARRIED WOMAN—DEED—ACKNOWLEDGMENT.—The deed of a mar- 
ried woman is not complete, so as to convey title to land, without 
the certificate of privy acknowledgment preseribed by the statute ; 
and its absence cannot be supplied by parol evidence. 


AppreAL from Freestone. ‘Tried below before the Hon. 
John B. Reetor. 
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In the transcript of this case, there is no statement of facts; 
but the bill of exceptions signed by the court sets forth in 
full the deed from D. B. Scarborough and his wife, Mary R. 
Scarborough, to William Adamson, dated February 24, 1853, 
This deed contains, in the certificate of acknowledgment be- 
fore the notary, no statement of the privy examination and 
acknowledgment by the wife, as required by the statute. 
‘The same bill of exceptions sets forth the fact that T. L. C. 
Means, one of the subscribing witnesses to the deed, was 
asked and permitted to testify how the wife was examined by 
the officer touching her signature. Plaintiffs and appellants 
claimed the land as heirs of Mrs. Mary R. Scarborough, and 
appellees claimed under the deed from Mary R. Scarborough 
and her husband. The verdict, in response to special in- 
structions, shows by its terms that it was based on the fact 
that the parol evidence satisfied the jury that the deed was 
voluntarily executed by the wife. 


Theodore G. Jones, for appellant. 


Bradley § Kirven and Farrar & Prendergast, for appellees.— 
The only difference between the case of Clayton’s Adminis- 
trator v. Frazier, 33 Tex., 91, and the case at bar, is, that in the 
former Mrs. Clayton, in her life and while a married woman, 
made no privy acknowledgment of the execution of her bond 
for title, while in this Mrs. Alston did; but the deed, through 
the mistake or error of the officer, does not furnish evidence 
of the fact. It was urged, in the court below, that the case 
of Clayton v. Frazier did not apply to the facts of the case 
under consideration, because the contract was executory in 
that case, while in this it is executed; that the case of Clay- 
ton v. Frazier was a suit for specific performance, while this 
is an action of trespass to try title. We fail to see the point 
of this hair-splitting distinction; for a title upon which a suit 
for specific performance can be maintained would certainly 
be suflicient to defend one’s possession in an action for tres- 
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pass to try title. (See Miller v. Alexander, 8 Tex., 36.) If 
appellees’ title is not a legal one, for want of Mrs. Alston’s 
privy acknowledgment, it is certainly an equitable one, ac- 
cording to the authority of Clayton’s Administrator v. Fra- 
zier; and if they have an equitable title, it is superior to the 
legal title of Mrs. Alston’s heirs, according to the authority of 
Miller v. Alexander, and numerous other cases to the same 
effect. 


Roserts, Cuter Justice.—The record in this appeal con- 
tains a bill of exceptions to evidence admitted over excep- 
tions to its admission by appellants, the charge of the court, 
and the verdict of the jury, and the judgment of the court 
thereon, in favor of appellees, without a statement of facts. 

It is a suit to recover land, in which, as shown by the 
charge, the appellants, as plaintiffs below, were entitled to 
recover by virtue of the patent issued to their ancestor, 
unless they were prevented by the deed of their said an- 
cestor, under which the appellees, defendants below, claimed 
title, as shown by their answer, as well as by the charge of 
the court. 

The bill of exceptions shows that said deed of the ancestor 
was executed by a feme-covert, with her husband, without any 
certificate attached thereto of a private examination and ac- 
knowledgment before an officer, according to the statute ; 
and that the court admitted parol evidence to establish the 
facts, which should have been shown by such certificate. 

The court charged the jury to find for the defendants, if 
they were satisfied, from the evidence, that the deed was vol- 
untarily executed by her. 

The verdict shows expressly that the jury found the facet 
of the voluntary execution of the deed by her, upon the 
parol testimony admitted to establish it in pursuance to said 
charge. 

Thus it is made to appear clearly and certainly under what 
charge and under what evidence the jury found their verdict, 
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so that the legality of theecharge can be a subject of revision 
by this court, without a statement of facts, which has rarely 
happened heretofore. 

The charge of the court, upon which this verdict was ren- 
dered in favor of the defendants below, is erroneous. 

It has been held by this court, upon full discussion and 
mature consideration, that the deed of a married woman is 
not complete, so as to convey title to land, without the cer- 
tificate of privy examination and acknowledgment, as pre- 
scribed by the statute. (Berry v. Donley, 26 Tex., 745.) 

In the case cited, it was pleaded, as in this, that although 
there was no such certificate, still the deed was voluntarily 
executed by the married woman, showing that the same ques- 
tion was raised in that case as that upon which this case was 
decided. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED, 





Tue Home INsuRANCE AND BANKING ComPANY OF TEXAS V. 
CHARLES LEwIs. 


1. INSURANCE.—The principle, that equity will reform a written con- 
tract, where there has been an innocent omission or insertion of 
a material stipulation contrary to the intention of the parties, is 
as applicable to a policy of insurance as to any other form of con- 
tract. 

2. INSURANCE— WARRANTY — ESTOPPEL.— When the agent of an 
insurance company, to whom an applicant correctly stated the 
description of his property, makes a mistake in reducing the appli- 
cation to writing, which is signed by the applicant, with a war- 
ranty of its correctness, and the mistaken description is made a 
part of the policy, the act of the agent will operate as an estoppel 
to prevent the company from making the warranty ayailable as 
a defense. 

3. INSURANCE— MISTAKE. — An applicant for a policy of insurance 
described his property as two-story frame buildings on lots 11, 14, 
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and 15, in block number 309. The evidence disclosed that appli- 
cant owned lots, corresponding in number, on block number 609, 
on which were situated buildings belonging to applicant, of the 
description given, while block number 309 was wholly unimproved : 
Held— 

1. That there was enough of the description which was true 
to correct the mistake in the number of the block by construction, 
if open to correction at all, 

2. The fact that the rules of the company prohibited it from 
taking a risk of over $3,000 on one block, and that amount had 
already been taken on other houses on block number 609, but in 
favor of a party who had forfeited his policy by removal before the 
mistake in the new policy was made, cannot vary the rule which 
would permit the mistake to be corrected. ‘The materiality of the 
number of the block to the making of the contract of insurance 
was a question of fact for the jury. 

4. INSURANCE—MISTAKE.—A charge which assumes that the insur- 
ance company will be regarded as waiving 2 misdescription in the 
application, of the property insured, on account of the fact that the 
president of the company ascertained the mistake and took no steps 
to cancel the policy, is error, in the absence of facts showing that 
the president had authority to bind the company in contracts of 
insurance. 


Appeat from Galveston. Tried below before tne Hon. A. 
P. McCormick. 

The appellee brought suit upon a policy of insurance, issued 
on February 3, 1873, for one year, made by appellant upon 
three frame buildings situated on lots numbers 11, 14, and 15, 
in block number 309, in the town of Hearne, which were con- 
sumed by fire during the existence of the policy. The num- 
ber of the block upon which the buildings burned were situ- 
ated was number 609, and the question was whether, under 
the circumstances, appellant was liable. Judgment was ren- 
dered against the appellant for the ful! amount of the policy. 

Petition stated that Lewis, the appellee, was the owner of the 
buildings, and that they were situated in block number 609; 
that he gave the proper number to the secretary of the com- 
pany, who inserted it, as he supposed correctly, in the applica- 
tion, which he (Lewis) signed without reading; that since the 
fire he has learned that by mistake the number of the block 
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309 was inserted instead of 609; that, by asimilar mistake, the 
secretary inserted the number of the block 309 in place of 
609 in the policy of ey that the policy was handed 
to him, folded up, by the secretary; that he put it in his 
pocket, and never Pra it until after the fire, when he 
discovered the mistake; that the president of the company 
was well acquainted with the buildings, and always recog- 
nized them as the property insured ; that other officers of the 
company knew after the issuance of the policy the property 
insured, and made no objection, and never sought to cancel 
the policy of insuranee; that block number 309 was some dis- 
tance from the town of Ilearne, and, although placed on the 
map of the town, was not built upon; wherefore the com- 
pany was liable to pay the amount of the policy, as the prop- 
erty on block number 609 was the property really insured. 
To which appellant filed a general demurrer and a general 
denial. 
The demurrer was overruled, and the parties went to trial, 
Plaintiff introduced in evidence the policy of insurance, 
Charles Lewis testified that he applied to Mr. Spiers, the 
secretary of defendant, for insurance on three buildings; that 
Spiers took a blank application, asked the numbers of the 
lots and block upon which the property was situated, and 


9 


the usual questions upon printed applications, which wer 
peices hat the state was three two-story wooden 
houses, situated on lots numbers 11, 14, and 15, in block 609. 
Supposing that Spiers had written as instructed, he signed 
the application without reading. 

The policy was handed him folded and placed in his pock- 

and he never examined it until three days after the fire, 
when he discovered that the number of the block inserted 
vas 509 instead of 609. 

Number 309 is a mile from town, and only exists on the 
map of the town of Hearne; is not built on or owned by 
plaintiff; was perfectly familiar with the number of the block 
upon which his buildings were situated. 
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Colonel Burnett, the president of the company, was well 
acquainted with the property; examined the flues in April, 
after the policy issued, and expressed himself satisfied with 
the risk. 

J.'T. Burt occupied one of his houses until late in January, 
1873; knew that Burt had removed when he made the ap- 
plication. 

The present secretary of the company, W. B. Sorley, was 
introduced by plaintiff; produced the books of the company, 
showing that Burt’s policy was cancelled on the 17th of 
March, 1873, and no other insurance appeared on block 609 
from that date; that Burt’s application had been mislaid; 
he had no doubt it would show that the property be longed to 
Lewis, as the invariable rule was to insert the owner’s name 
in the application. 

The defendant then introduced Wm. b. Sorley, who stated 
licy 


that Mr. Spiers was secretary at the time of issuing the police 
sued on; that it was a rule of the company not to accept risk 


Ss 
in one block, in towns the size of Ilearne, in an amount over 
two thousand dollars. 

Defendant introduced the application of plaintiff. 

Mr. Spiers testified that at that time he had no connection 
with the company, and was in no manner interested in the 
result of the suit; that he was secretary of the company at 
the issuance of the policy; that. plaintiff gave to him the 
number of the block as 309, he is positive, and could not be 
mistaken, as he examined his books and found the company 
had no risk in block 309; had plaintiff applied for insurance 
on block 609, it would have been refused, as the company 
had a risk in favor of J. T. Burt for $2,500, which was not 
cancelled, and at that time $3,000 was the extent allowed on 
any one block in Hearne, which has since been reduced to 
$2,000; that tle secretary was the proper officer to pass upon 
fire risks, aided by the advice of the fire committee, when 
necessary; that the president was not authorized to accept 
risks or issue policies. 

40 
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When application was made for insurance for Mr. Porter, 
the number of the block was not mentioned’ but it was re- 
fused, because it was stated to be on the same block with Mr. 
Lewis. 

The defendant objected to the testimony of Lewis, so far 

7 


a offered to : lt; rore ntradict the nolicey. nies it was sh wn 


a 
the mistake was eaused by the fraud of defendant’s agents, 


t 


or by mutual mistake of plaintiff and the secretary of the 
coma ny, that it was intended by plaintiff and secretary that 
number 609 should be inserted as the number of block. Th 
court gave an instruction, at appellant’s request, which will 
be found in the opinion, and refused to give the following 
charges, asked for by the defendant: 

“Tf the jury believe. from the testimony, that the plaintif 


| 
unint ntion: lv or ad ignedly renresent va thr 7 rol ad xy in- 
sured as being located in block number 309, instead of block 
number 609, and at the time the defendant had no informa- 


tion other than that derived from the application, then the 
plaintiff cannot recover in this suit. 

“Tf the jury believe, from the testimony, that the ] laintiff 
unintentionally or designedly represented the property in- 
sured as being located in biock number 309, instead of block 
number 609, and the jury further believe, that if the plaintiff 
had represented the property.as being located in block number 
609 the defendant would not have issued the policy, or taken 
the risk, then the plaintiff cannot recover in this action. 

“Tf the jury believe, from the testimony, that the plaintiff, 
in an application for a policy of insurance, signed by himself, 
has incorporated in it the property asked to be inserted as 
being situated in block 309, and the policy issued in con- 


formity with the application locating the property in block 


3809, the plaintiff cannot recover upon the destruction of 
property in block number 609, without they believe that it 
was understood at the time of the application and issuance 
of the policy, by plaintiff and defendant, that the property to 
be insured was located in block 609.” 
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Verdict and judgment rendered for plaintiff for the sum 
of $2,500, with interest. 

Motion for new trial overruled, and notice given of an 
appeal. 


Waul & Walker, for appellants.—We submit, that equity 
would not take jurisdiction, nor will parol testimony be per- 
nitted, unless the mistake is mutual and common to both 
parties to the policy, and it must 


appear that both have done 


of oe ] = ‘ 4} F : f 
what n ith r intended to do. (Bryce U. L rillard Tus. Co., 


55 N. Y., 240.) 
{7 1 _ ¥ ~ ‘ 4 1 . . 
Wh n the minds of the par 1es havi not met, there 1s no 
econtrect, 2nd henee none to be rectified; a mistake on one 
side may be a ground for rescinding, but not for reforming a 
contract. Fora late and clear enunciation of these princi- 


ples, see Iearne v. Ins. Co., 20 Wall., 490, 491; John Hughes 
ile Mutual Ins. Co., 3 Ins. Law Journal, 428, 429; 
Calverley v. Williams, 1 Ves. Jr., 211; Coles v. Bowne, 10 
Paige, 534; Mortimer rv. Shortall, 2 Dr. & War., 372. 

A court of ¢ juity ought in all cases to withhold its aid, 


4 eel od + » ] 1 hx ¢+1 ] . ; 
when the mistake is not made out, by the clearest evidence, 


accor ling to the und rstanding of both parties, and upon 
testime hy ntire ly exact and satisfactory. ‘Andrews v. Es- 
sex Fire and Marine Ins. Co., 3 Mason, 6.) 

And the ordinary rule of evidence in civil actions, that a 
fact must be proved by a preponderance of evidence, does 


not apply to such a ease as this. The proof that both parties 
intended to have the precise agreement set forth inserted in 
1¢ deed, and omitted to do so by mistake, must be made 
veyond a reasonable doubt. (Stockbridge [ron C : Ba Hud- 
son Iron Co., 102 Mass., 45; Coopers v. Farmers’ Ins. Co., 


50 Penn., 299, 307; Sawyer v. Hovey, 5 Allen, 331; Oliver 


v. Commercial Marine Ins. Co., 2 Curtis, 295; National Fire 

Ins. Co. v. Crane, 16 Md., 260; Yonkers Fire Ins. Co. v. 

lloffman Fire Ins. Co., 29 Superior Court Rep., (6 Rob..) 316; 
. [+> >) 


Davega v. Crescent Ins. Co., 7 La. Ann., 228.) 


? 
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In the application of these principles to the petition, we 
find no fraud charged; that the mistake was on one side, the 
side of the company, if you please; the contract to insure 
buildings in block 609 is not alleged to have been assented 
to by the company, or that the minds of the contracting 
parties ever met in an agreement to insure on block 609; 
and it follows that the case made out by the petition does 
not present such a case as would give a court of equity juris- 
diction to reform the ‘policy, or, though every allegation as 
laid was proved, sufficient for a court or jury to interfere for 
like purpose. 

The allegations fall very far short of the facts necessary 


to establish a waiver. There is no averment that the presi- 


dent informed the company, nor that he was the agent of 


the company, charged with any duty about this or any other 
insurance business. 

The knowledge of the president relied upon, is that he was 
well acquainted with the premises, and recognized them as 
the buildings insured. It is not pretended that he knew the 
number of the block on which the buildings were situated, 
or of the mistake in the policy; indeed, it was difficult for 
him to know that of which the plaintiff was ignorant until 
after the fire. 

The knowledge of the president cannot be charged as notice 
to the company. 

The directors or trustees of a corporation, when assembled 
as a board, are the general agents of the corporation; and 
notice to them, when so assembled, is notice to the company 
and to their successors. 

But notice to the president, or other officer or individual 
director who has no duty to perform in relation to the subject 
of such notice, is not constructive notice to the corporation, 
and is no more operative than notice to any ordinary corpora- 
tor; and notice to a simple corporator is no more effective 
than if given toa stranger. (Flanders on Fire Insurance, 
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179; Keenan v. Dubuque Mutual Ins. Co., 13 Iowa, 375; 
Davega & Co. v. Crescent Ins. Co., 7 La. Ann., 228.) 

Representations are part of the proceedings preliminary 
to the contract; but when a representation is inserted in the 
policy it becomes a warranty. (Williams v. New England 
Mutual Ins. Co., 31 Me., 219; Pierce v. Empire Ins. Co., 62 
Barb., 636; Nicoll v. American Ins. Co., 3 Wood. & Min., 
529; Glendale Woolen Co. v. Protection Ins. Co., 21 Conn., 
19.) 

And the rule that a warranty does not extend to defects 
which are known to the purchaser in the sales of property, 
does not apply to warranties in contracts of insurance. (Jen- 
nings v. Chenango Mutual Ins. Co., 2 Denio, 75; Kennedy 
v. St. Lawrence Mutual Ins. Co., 10 Barb., 285.) 


Ballinger, Jack & Mott, for appellee. 

I. The petition was undoubtedly good. It alleged a mis- 
take of the secretary of the company in taking down Lewis’ 
statement, and the mistake in the application and in the policy 
was not discovered by Lewis until after the fire. 

It may be shown, “that a policy of insurance was not re- 
duced to writing conformably to the real intent of the parties; 
and in such case a court of equity will reform the contract.” 
(Flanders on Fire Insurance, 2d ed., p. 97. See, also, Rawle, 
342; 3 Biss. M. R., 418; and especially 13 Wall, 230, et seq.; 
21 Wall., 155, 156.) 

II. The pleadings and the evidence raised the issue as to 
who made the mistake. The court charged on this point, and 
as fairly for the defendant as for the plaintiff. This was the 
main point in the case, and the jury was warranted in discard- 
ing every other consideration, and finding for the plaintiff 


on this point at once. 


GouLp, Associate Justice.—“In cases of written agree- 
ments, where there has been an innocent omission or insertion 
of a material stipulation, contrary to the intention of both 
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parties,” equity will reform the contract, (1 Story’s Eq., see. 
155,) and “a policy of insurance is just as much within reach 
of the principle as any other written contract.” (Andrews & 
Shepherd v. Essex Fire Ins. Co., 3 Mason, 10; Kerr on Fraud 
and Mistake, 421; Harris v. Columbiana Co. Ins. Co., 18 
O., 116; Firemen’s Ins. Co. v. Powell, 13 B. Mon., 311; 
National Fire Ins. Co. v. Crane, 16 Md., 260; Flanders on 
Fire Insurance, 83.) 

Though it was at one time doubted whether a policy would 
be reformed to the extent of altering a warranty or a condi- 
tion precedent to any assumption of liability by the insurers, 
the more recent authorities hold that mistakes in the warranty, 
where the agent of the insurance company, to whom the appli- 
eant correcily stated the facts, has made the blunder in reduc- 
ing the application to writing, will be relieved against, or will 
operate as ah estoppel to prevent the company from making 
the warranty available as a defense. (May on Ins., sec. 497, 
et seq.; Union Mut. Ins. Co. v. Wilkinson, 13 Wall., 222; 
Flanders on Fire Ins., 100, and references; Id.,303; 18 Ohio, 
supra; 7 Nev., 186; 25 Wis., 291; 4 R. L, 141; 1 Smith 
Lead. Cas., 789, 791; Howard Fire Ins. Co. v. Bruner, 11 
Harris, 23 Penn., 57.) 

If the warranty is not as agreed on by both parties, but by 
mistake is incorrectly reduced to writing, it would seem clear 
that the mistake should be corrected. 

But a falsity of a part of the description does not vitiate a 
deed, where from the whole instrument the thing conveyed 
may be certainly ascertained. (2 Pars. on Cont., 514; Berry 
v. Wright, 14 Tex., 273.) 

In such cases, the mistake is corrected by construction ; 
and this is so as to the description of the thing insured, 
though made a warranty in the policy of insurance. (Flan- 
ders on Fire Ins., 242; Yonkers v. New York Fire Ins. Co., 
6 Robert., (N. Y. Superior Court, 1868,) 319.) 

That there was a mistake both in the application and the 
policy, in inserting the number of the block as 309, is evi- 
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dent, because that block was wholly unimproved; and that 
the true number of the block should have been 609, was 
equally evident, because on that block, and that block only, 
were to be found, on lots numbers 11, 14 and 15, houses such 
as were described and belonging to the assured, Charles 
Lewis. ‘There was enough of the description true to correct 
the mistake in the number of the block by construction, if it 
were open to correction at all. 

The officers of the company testify that at that time it was 
the rule of the company not to accept risks in one block, in 
towns of the size of Hearne, to an amount over $3,000; that 
at the time of Lewis’ application they had a risk in favor of 
J.T. Burt, on property in block 609, to the amount of $2,500, 
which risk was not cancelled until March 17, 1873, and that 
if the number of the block had been known the risk would 
have been refused. 

On the other hand, Lewis testifies that Burt had removed 
from the premises before his application, and under its terms 
it is claimed that the policy thereby became void at once. 
The inference is, that, with full knowledge of all the facts, 
the rule would not have prevented the insurance. It does 
not appear that Lewis was informed as to the rule of the 
company stated above. 

Now, in so far as the materiality of the number of the block 
to the making of the contract was a question of fact, it was 
one for the jury. If the fact were that this mistake in the 
number of the block was not material, that is, if it would not 
have prevented the contract had the company known the true 
number of the block, and if the mistake was caused, not by 
the plaintiff, but by the act of defendant’s agent, then we 
think it was not error to correct and to enforce the corrected 
contract. In that event, it belongs to the class of triiling 
mistakes not affecting the validity of the contract. (Long on 
Sales, 284.) 

The insertion in the contract of a warranty as to every item 
of the description as given by the assured, to protect the coms 
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pany against the fraud or mistake of the assured, does not 
establish a difference in the essential elements of insurance 
and other contracts, If the minds of the contracting parties 
actually met, save as to an immaterial matter, the contract 
was complete. By the terms of the contract, the application 
is considered a part thereof and a warranty by the insured, 
and “any false representation by the assured of the condition, 
situation, or occupancy of the property, or any omission to 
make known any fact material to the risk, or any misrepre- 
sentation whatever, either in written application or other- 
wise,” avoids the policy. For the purpose of guarding against 
false representation by the assured, whatever is warranted is 
material, and the accused cannot dispute it. But it does not 
follow that the minds of both contracting parties must have 
agreed on every particular embraced in the warranty, other- 
wise there is no contract. If so, there could be no contract 
when the parties have misunderstood each other in any mat- 
ter of description, however trivial or minute. The precautions 
of insurance companies against fraud should be enforced; but 
those precautions do not, and cannot, prevent mistakes in 
reducing insurance contracts to writing; and where these 
mistakes are as to immaterial matters which would not have 
prevented the contract, they should be corrected and the con- 
tract enforced. 

It follows, from these views of the law, that the petition 
stated a good cause of action, and that the court did not err 
in so holding. 

‘ The charge given is as follows: 

«Plaintiff claims that the insurance effected by him was 
applied for on block 609 in the town of Hearne, and written 
down by mistake of the agent of the insurance company as 
block 309. ‘The defendant claims the error to have been 
made by the plaintiff. If the jury believed, from the evi- 
dence, that the plaintiff inaccurately stated the block, either 
by design or accident, and that such error was material, and 
that the company would not have made the insurance if the 
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block had been correctly stated, and that the company did 
not subsequently, during the continuance of the policy and 
before the fire, know correctly the actual situation of the 
property on which Lewis was insured, with reference to other 
property insured by the company, the jury will find for the 
defendant. But if the jury believe, from the evidence, that 
the error in the number of the block was in fact immaterial, 
or that the mistake was caused by the agent of the company, 
or that subsequently to the issuance of the policy, and before 
the fire occurred, the president or agent of the company be- 
came aware of the location of Lewis’ property, with reference 
to other property insured by the company, and took no step to 


eancel said policy, the jury must find f e plaintiff The 
jury must judge, from the evide: ies far the mistake of 
the number of the block was enna’ to the insurance com- 
pany.” 

rm 4 


The latter part of this charge assumes that the president 
was an officer whose duties and authority were such that his 
knowledge of the locality of the property would affect the 
| the com- 


company with notice. If the president represente 
pany for the purpose of making contracts, or had authority 
equivalent to that of a general agent in making contracts, 
and became aware of the mistake, this charge was correct. 
But the evidence is that he was not so authorized. There is 
no other evidence as to his duties or authority, except that 
he inspected this property, for the purpose of seeing if the 
flues were safe. We are not informed by the record as to 
what were the powers or duties of the president, and find 
nothing to justify the assumption, as matter of law, that 
notice to the president was notice to the company. (Flan- 
ders on Fire Insurance, 179; Keenan v. Dubuque M. Fire 
Ins. Co., 13 Iowa, 382.) Although the point is clearly pre- 
sented in the brief of appellant, and supported by authorities, 
the appellee has not met it otherwise than by assuming that 
the verdict of the jury was correct on other grounds. But, 
for aught that we can know, the verdict may have been ren- 
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dered on the ground of waiver, and not on other grounds, 
We are constrained, therefore, to conclude that this error 
in the charge is fatal to the judgment. 
The judgment is accordingly reversed and the cause re 
manded. 
REVERSED AND REMANDED. 





Lewis Batu et AL. v. JAMES A. [tit, Apm’R. 


Ll. LIMITATION—VENDOR’S LIEN—SET-OFF — JUDGMENT ON NOTF 
NO WAIVER OF LIEN.—Application was made by an administraton 
de bonis non, in the Probate Court, for an order of sale enforcing 
the vendor’s lien for the payment of a claim allowed and approved 
during a former administration, and which at the time of its appro- 
val was owned by a firm, one of the members of which was surety 
on the bond of the administrator who had allowed the claim. The 
widow and children resisted the application, alleging that the first 
administrator had squandered the property of the estate, was insol- 
vent, and was owing the estate; that the claim was assigned to the 
plaintiff with full knowledge of all the facts; also pleaded limita- 
tion of three and five years; that the land was the homestead of the 
family, &c.: Held— 

1. That the plea of adverse possession is not applicable to a 
moneyed demand, 

2. A proceeding to set off a claim for unliquidated damages 
against one member of a firm, in a suit by the firm, is not within 
the jurisdiction of the Probate Court. 

3. The facts alleged are insufficient to invalidate a transfer of 
the claim by the firm pending the administration in which the 
alleged liability of the surety on the bond was incurred, 

4. That suit has been brought and judgment obtained on a 
vendor’s-licn note, is not, of itself, an abandonment or waiver 
of the vendor’s lien; nor is the failure to sct up the lien in the 
affidavit authenticating a claim against an estate, or in the allow- 
ance or approval of such claim, a waiver. 

5. It seems that while the debt is not barred by limitation, but 
still remains in foree, the lien, unless waived or abandoned by 
other act, is still in force. 


ApreaL from Walker. ‘Tried below before the Hon. J. R. 
Burnet. 
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The judgment appealed from was rendered at the July 
Term, 1874, of the District Court, on the probate side, cn 
an application for the sale of certain lands belonging to the 
estate of which appellee was administrator de bonis non. The 
widow and children resisted the application; decree was ren- 
dered ordering sale; and the widow and children appealed. 
A full statement of the case is given in the opinion. 


Randolph ¢ McKinney, for appeliants.—Appellee, as ad- 
ministrator de bonis non of the estate of G. II. Ball, deceased, 
applied to the court below for an order to sell the homestead 
occupied by appellants, minor children and heirs of said 
Ball, to satisfy a note which he averred had been given in 
part payment of said homestead. The appellants answered 
by general denial, and by various special pleas. Verdict 
and judgment were rendered against appellants, from which 
they have prosecuted this appeal, assigning as error— 

First. The ruling of the court, in sustaining exceptions to 
appellants’ amended answer, alleging, among other things, 
that if the administrator had discharged his duty, the note 
would not only have been promptly paid out of the general 
assets of the estate, but a handsome property, including the 
homestead, would have been saved to appellants; that the 
payee and first indorsee of the note were sureties of the 
administrator, and holders and owners of the note, without 
claiming lien, for fifteen years; and that during this pro- 
tracted administration appellants were minors, the eldest of 
whom arrived at majority just in time to behold the general 
wreck of his father’s estate, and to learn that the adminis. 
trator had become a non-resident, and himself and sureties 
hopelessly insolvent; and that the indorsee had innocently 
assigned the note to the appeliee, who, for the first time in 
this long lapse of years, claimed that it operated as a lien 
on the homestead of appellants. It is not charged, in said 
amended answer, that the administrator acted corruptly, but 
it is claimed that it was his duty, under the statute, to have 
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sold property and paid off the debts, instead of holding it, 
as he did, from 1858 to 1865, when the greater part of it was 
lost by the emancipation of the slaves. It is also claimed 
that he paid parties illegally more money of the estate than 
would have been required to settle the note sued on in this 
cause, with funds which ought to have been appropriated to 
the payment of the note, the only legally-established claim 
against the estate. Under this state of facts, is there a court 
of equity in all the land that would have allowed either the 


] 


payee or the rst incorsee to have entoree | tne L1en £ Does 


the appell who purchased with notice, according to the 
allegations of the answer, occupy any better position? The 
note, however, never having become a negotiable one, is 
subject, in his hands, to every defense which it would have 
been in the hands of any previous owner. (VPaschal’s Dig., 
art. 222.) Now, if it be true that the lien of the vendor is 
strictly an equitable one, and that he who seeks equity must 


do equity, then ought a court of e juity {0 } ermit 
to enforce his licn against the homestead of appellants, with- 
out first placing them in the same condition which they 
would have occupied had the administrator discharged his 
duty in accordance with the provisions of the statute and the 
terms of his oath and bond ? 

The second error assigned, is the ruling of the court in sus- 
taining exceptions to second amended answer, alleging that 
they and their father had occupied the homestead under deed 
which acknowledged the receipt of the purchase-money, and 
which contained covenant of general warrauty, for more 
than fifteen years, and simply set up the statute of limitation 
of three and five years, exclusive of the time of the suspen- 
sion of the statute by the State Constitution. The court be- 
low, it is supposed, sustained the exception on the ground 
that neither the vendee nor his heirs could plead the statute 
of limitation against his vendor. While the statute does not 
specially mention vendors, its language—* shall be held to 
have full title, precludin 


g all claims ”’—is sufficiently broad to 
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include them. The Supreme Court of the United States, in 
the case of Boone v. Chiles, 10 Pet., 223, uses this language: 
«A vendee in fee derives his title from the vendor; but his 
title, though derivative, is adverse to that of the — he 
enters and holds for himself.” The principle of law, as 
recognized in the case of Robertson v. Wood, 15 Tex., 1, is 
that if the contract is executory, the vendee cannot pl ad the 
statute; but if it is executed, he can. Then was the contract 
in the case at bar an executed one? The case of Cooper v. 
Singleton, 19 Tex., 262, is in point. It was a suit on the 


notes for the purchase- -mon y of land, | yut the court says the 


‘contract of sale was an ex sisal one. because a deed with 
covenants of warranty had been given. Ought not the vendor 
rv his assignee of a non-negotiable note, in which no mention 


is made of real estate, to be requil red to set uP any ¢ juitable 
tiim he may have thereto within five years after he _ put 
the vendee in possession under deed which recites » pay- 
ment of the purchase-money, and which contains covenants 
of general warranty? Or ought not the question of adverse 
possession, under such circumstances, be left to a jury? 

The third assignment which we shall notice, is the ruling 
of the court in refusing to give the special charge offered by 
appellants. Condensed, this charge is as follows: If the jury 
believe, from the evidenee, that the holders of the note had it 

stablished against the estate without claiming lien, and that 
none was claimed until the institution of this suit in 1871, 
then they were authorized to consider these strong presump- 
tions that the lien was thereby waived. 

In the case of McAlpin v. Burnett, 19 Tex., 497, the 
court held, that a party might claim his lien in a second suit, 
when he had failed to set it up in the first. But in the cases 
f Rogers v. Green, 35 Tex., 730, and Lawler v. Yeatman, 
17 Tex., 669, the court held, that the taking of a agrenare 
in personam was a waiver of the lien. It may be very proper 
to allow a vendor, during the lifetime of the vendee, to bring 
a second action upon the payment of the cost, as is intimated 
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in the opinion in the case in 19 Texas; but it is submitted, 

that after a party dies there ought to be some limit to es 

number of judgments that may be recovered against his 

estate on a single demand. 

ete dea th, the statute gre ades the claim, and makes it the 
th li ice 1 


duty o \inistrator to g ‘ive pub 


he 
reactors 


to aie 4a m 1 within ¢ nl months, and to close the ad- 
ministrati soon eave as practicable. The spirit, 
if not the letter, of the statute requires creditors to present 
their claims just as they exist, with or without liens; and 
when a party has promptly established his debts with ut 
claiming licen, it should not be considered a hardship if, after 
the administration had been open twelve years, he should 
be denied th privile e, b wu » of his « l | i l of ne 


policy of our Probate law, of reéstablishing it so as to claim 
the lien. 


Abercrombie &f Goree, for apy ellee, cited and discussed 
Boone v. Chiles, 10 Pet., 177; Robertson v. Wood, 15 Tex., 
1; McAlpin v. Burnett, 19 Tex., 497; Cordova v. Hood, 
17 Wall., 1; Monroe v. Buchanan, 27 Tex., 246; ] 

Green, 35 Tex., 750; Lawler v. Yeatman, 87 Tex., 669; 
15 


Roeder v. Robson, 20 Tex., 


Goutp, AssocraATE Justice.—This was a proceeding on the 
probate side of the District Court, in which the administrator 
de bonis non of the estate of G. H. Ball, deceased, being him- 

] 4 


self the holder of a note on his intestate, which had been by 


l 
the former administrator allowed, and had been also regu- 
larly approved as a claim against said estate, and th 
had been transferred to him, alleged that said note was se- 
cured by a vendor’s lien on certain real estate, and asked for 
an order to sell the said real estate, for the purpose of satis- 
fying his debt. The children and surviving mother of the 
deceased appeared, and resisted this application. They first 
objected, by plea, to the jurisdiction of the probate branch 
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of the court. The record, however, shows no action on this 
plea, and no question is presented growing out of it. 

There was also a plea, or answer, the purport of which was 
that the holder of the claim had acquired it from the firm of 
J.C. & 8. R. Smith, who were the owners thereof when it 
was (on February 1, 1859) allowed and (on September 16, 
1860) approved,—no lien being alluded to or sought to be en- 
forced,—and which firm continued to own it throughout the 
time when the former administrator, Perrie, had charge of 


the estate; that S. R. Smith, one of said firm, was one of the 
sureties on the be nd of Pe rri » an | that th » estate | d been 
mismanaged and squandered, and Perrie had ed as to 
mal > hi imself and sureties liable; that both Perrie and his 
sureties were insolvent, Perrie having left the State; claim- 


ie : ; : : 
inistrator had acquired the claim 
with notice of these facts, and that, under th 


it was inequitable to allow the lien to be enforced on the 


pan tT.) Ac 
circumstances, 


homestead of the intestate and his surviving family 

There were also other pleas, stating that the property on 
which the lien was claimed was the homestead of the de- 
ceased, and that the deceased and the defendants (his sae 


had occupied it as such adversely, &c., setting mn. § advers 


possession under the statute, both for three and five years. 
‘The court sustained exceptions to all these P leas, an nd 3 In 8oO 
doing did not err. The plea of adverse possession was not 
applicable to a claim for the enforcement of the moneyed 
demand, 
The other answer was, in substance, an atiempt to set off 


against the claim unliquidated damages against one member 
of a firm, which firm had transferred the claim pending such 

the fact that 
such a claim for damages was not enforcible on the probate 


liability of one of its members. Aside from 


side of the court, we think the answer fails to state facts 
which would invalidate the transfer of the claim by J. C. & 

R. Smith, or which would have subjected the ciaim in the 
hands of J. C. & S. R. Smith to be reduced or set off by the 
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personal liability of S. R. Smith, to be sued as surety on an 
administration bond. 

There was, however, besides a general denial, yet anothe:- 
answer, claiming that if any vendor’s lien was originally re- 
tained, which was denied, that it had been waived and aban- 


doned; and on the trial, which was had betore a jury, the 


court was requested to charge the jury, “that if they believe, 
from the evidence, that no claim for a vendor’s lien was ever 
set up on the land in question until the institution of this suit 
in 1871, and that the holders of the note had it « tablished 
against sail estate without claiming lien, you will be author- 


ized to consider these strong presumptions, that if any lien 


ee a ee el +] +] ao a 
ever existed against the land, the holders of the note intend a 


thereby to waive it,—a rather strong presumption that they 
did thereby waive it.” This charge was refused. ‘There was 
a verdict in favor of the plaintiff, and an order made direet- 
ing the sale of the land, from which the heirs have appealed. 

It has been held, that whilst a note is not barred, its lien is 
not waived by taking judgment on the note alone. (McAI- 
pin v. Burnett, 19 ‘ex., 500; Roberts v. Johnson, 48 Tex., 
137, citing and approving McAlIpin v. Burnett.) 

Counsel for appellants refer to the cases of Rogers v. Green, 
35 Tex., 730, and Lawler v. Yeatman, as supporting a differ- 
ent rule from that laid down in MeAlpin v. Burnett. Rogers 
v. Green was a case of a different nature. A vendor, by ex- 
ecutory contract, was seeking to recover the land itself, under 
circumstances which made it inequitable for him to do so, 
and thus rescind the sale, without first repaying what he had 
received on the land. Here the holder of a claim secured by 
lien is simply seeking to enforce that lien, and is not attempt- 
ing to set aside:the sale. ‘The facts in Rogers v. Green are 
so essentially different from the present case, that it cannot 
be regarded as an authority in point. The opinion, in so far 
as it is at variance with McAlpin v. Burnett, is not authori- 
tative, and seems to be founded on a misconception of Roe- 
der v. Robson. Roeder v. Robson, 20 Tex., 754, is certainly 
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no authority for refusing to enforce a lien, because the holder 
of the claim had taken a personal judgment. The purport of 
that case, is to deny the right of a vendor by executory con- 
tract, at the same time to enforce the contract and to repudi- 
ate it. 

Lawler v. Yeatman, 37 Tex., 669, was a case more nearly 
in point, where the vendor’s lien was set up, and, after long 
delay, sought to be enforced against the homestead. But it 
is to be remarked, that whilst the court in that case say that 
the piaintiff having elected, in 1859, to sue in personam, could 
not after the lapse of twelve years amend his suit still pend- 
ing, so as to claim a vendor’s lien, the presumption being that 
it was waived; that it is further stated that the plaintiff stoou 
by during the settlement of his vendor’s estate, and saw the 
property assigned to the widow and minor child as a home- 
stead, when they might, in all probability, had he asserted 
his lien, have received the widow’s and minor’s allowance 
from other property. From this, it is said, they were then 
cut off, and that they were not to be thus prejudiced by the 
laches of plaintiff. These circumstances might well have 
been regarded as equitably estopping the party from set*’ 
up his lien. No such facts are alleged or appear in the pres- 
ent case. It does not appear that the plaintiff or the holders 
of the note ever waived or abandoned their lien, or acted so 
as to be estopped from asserting it, unless the lien was lost 
by the failure to assert it in the affidavit authenticating the 
note as a claim against the estate, or the failure sooner to 
apply to the court for its enforcement. We do not think 
that the failure to set up the lien in the affidavit, or when 
the claim was accepted and approved, amounted to a waiver. 
(See Danzey v. Swinney, 7 Tex.,618; Ayres v. Waul, 44 Tex., 
549.) Nor had the lien been lost by delay in its enforce- 
ment, it not having been shown that any one was injured by 
reason of this delay. At the time this proceeding was com- 
menced, the debt was still in force, and the lien, the incident of 
the debt, was still alive. (See Perkins v. Sterne, 23 Tex., 561.) 

4] 

















642 . Bai v. Hi. [Galveston Term. 








Opinion of the court. 








Rejecting the time during which limitations were suspended, 
o: ard less than tour years is left, after the presentation of the 

1 claim, before this proceeding was instituted. Under these 

circumstances the court did not err in refusing the instrac- 

1 tion asked. 

| The judgment is affirmed. 





AFFIRMED 
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ABANDONMENT. 

1. When the family have in fact removed from one house, or 
**mansion house,” and its adjoining land,’and taken up their per- 
manent abode and place of residence in another house, upon a dif- 
ferent place, if there be nothing conneted with such removal to 
indicate that it was temporary, and not permanent, the presumption 
exists, in support of the title of one who has purchased the former 
homestead, that it was abandoned as a homestead. Woolfolk y 
Ricketts, 28. 

2. When the object of a removal from a homestead is uncertain 
or equivocal, the cotemporaneous declarations of cither husband or 
wife, if not inconsistent with, but calculated to explain, the real 
import and purpose of such removal, would be entitled to much 
weight, especially if publicly made, and when in conformity with 
subsequent conduct. Jd. 

3. But where there is an open and palpable abandonment of one 
home and a removal to another, and where every action of both the 
husband and wife, for a series of nine or ten years, indicated that 
their removal was intended to be permanent, the mere declarations 
of the wife, as against a purchaser who had in good faith purchased 
and paid for the former home, that she did not intend to abandon 
it, cannot, with any reason, be claimed as outweighing the evidence 
of abandonment thus furnished by the acts of herself and husband. 
Id. 

4, After a preémption claim has been perfected, by designation 
and survey, actual residence for the time prescribed by the statutes, 
return of field-notes, with affidavits as to residence and payment of 
the purchase-money for the land and patent, an abandonment of 
the place by the preémptor is not an abandonment of the claim, 
O’ Neal v. Manning, 403. 

5. Nor is the statement of the commissioner of the General Land 
Office, made to a subsequent locator, that such preémption was 
abandoned or forfeited, evidence of abandonment. Jd. 


ABATEMENT. 

A plea in abatement is not waived by the mere fact that other 

pleas were at the same time filed by the same party. Jobinsc v. 
Schmidt, 13. 
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ACKNOWLEDGMENT. 
MARRIED WOMEN. 


ADDITIONAL SECURITY. 

1. Where other security than the land is contracted for, equity 
does not infer that the vendor is entitled to a different and additional 
security from that stipulated. Llanagan vy. Cushman, 241. 

2. The lien is a security for the purchase-money as long as it 
remains unpaid. It is not merely a security for the note given in 
the first instance, but for the debt of which the note, when given, 
is merely the evidence. Id. 

3. Though taking a note in payment for land, with sureties 
thereon, raises a presumption of the waiver of the vendor’s lien, still 
that presumption may be rebutted by proof that the vendor relied 
upon the land, as well as upon the security given, for the payment of 
the purchase-money. Willis v. Gay, 463. 


ADMINISTRATION SALE. 

PROBATE MATTERS. 

1. Under the Probate Act of 1848, it was no objection to the 
validity of a sale of land ordered by the Probate Court, that the 
sale was made to satisfy a debt secured by mortgage on the land 
which was not then due. Hurley v. Barnard, 83. 

2. The vagueness of description in an order of sale made by the 
Probate Court, could be cured by reference to the inventory and 
other matters of record pertaining to the administration. Jd. 

3. An administrator has no power to convey land of his intestate 
to an attorney in payment of an attorney’s fee ; nor will an ap- 
proval of such conveyance by the Probate Court render it valid. 
Teal v. Terrell, 491. 


ADVANCING CASES UNDER NEW RULES. 
1, This court will require a substantial compliance with rules 29, 
30, 31, 36, and 40, before granting a motion to set aside a submis- 
sion and to advance acase. Texas Land Co. vy. Williams, 602. 
2. Rules 56, 57, 58, and 59, providing for setting aside cases al- 
ready submitted, and advancing them on the docket, discussed, 
illustrated, and explained. Id. 


AFFIRMANCE ON CERTIFICATE. 

That parties failed to agree upon a statement of facts, and agreed, 
in writing, that the presiding judge, in vacation, make up a state- 
ment of facts from the statements furnished by the parties, and 
that the judge had failed to do so, are not reasons to prevent an 
affirmance on certificate. Overton v. Blum, 370. 


ALIEN. 


1. Weare satisfied to follow the decision of Sittegast v. Schrin pf, 
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ALIEN—continued. 
35 Tex., 323, and hold, that in 1852 the lands of an alien did not, 
upon his death, escheat to the State. Andrews y. Spear, 567. 

2. Such estate, however, is subject to escheat, on proceedings 
instituted by the State, if the heirs were aliens and failed to com- 
ply with the terms of the statute, which is as follows (Paschal’s 
Dig., art. 44): **In making title to land by descent, it shall be no 
bar to a party that any ancestor, through whom he derives his 
descent from the intestate, is or has been an alien; and any alien 
to whom any land may be devised, or may descend, shall have nine 
years to become a citizen of the Republic and take possession of 
such land, or shall have nine years to sell, before it shall be declared 
to be forfeited, or before it shall escheat to the government.”’ Jd. 


AMENDMENT. 

PRACTICE IN DISTRICT COURT. 

1. The original petition upon a rejected account against an ad- 
ministrator contained the value of each item in both coin and cur- 
reney. An amendment setting out the same items, with value of 
each item in coin or currency, according as it was in fact made, is 
not a new cause of action, nor subject to exception because not pre- 
sented to the administrator. Thompson v. Swearengin, 555. 

2. The original petition alleged that the account was made with 
Cyrus and J. W. Thompson, doing business under the firm-name of 
A. B. Thompson & Co. An amendment was made, alleging that 
the same account was made with A. B. Thompson, Cyrus Thomp- 
son, and J. W. Thompson, doing business under the firm-name of 
A. B. Thompson & Co., and that the account was made with them, 
alleging the death of A. B. Thompson before the institution of the 
suit: J7Zeld, That such change of the description of parties cannot 
be said to constitute a new cause of action. Id. 

3. Henderson v. Kissam, 8 Tex., 46, and Whitehead v. Herron, 
15 Tex., 127, limited. Jd. 


APPEAL. 
PRACTICE IN SUPREME COURT. 
1. An injunction in full force and effect when the final judgment 
was rendered, from which an appeal is prosecuted, remains in force 


while the judgment is suspended or superseded by the appeal. 
Williams v. Pouns, 141. 
2. In a motion filed as an original proceeding against one who, as 


sheriff, is alleged to have improperly sold land, under a judgment in 
favor of the party making the motion, and which secks to correct 
the sheriff’s deed, so that it shall convey a larger estate, the defend- 
ant in the original suit is a necessary party; and he is also a neces- 
sary party in the appeal bond, when the maker of the motion appeals 
from a judgment overruling the motion. Weems vy. Sheriff of 
Brazoria County, 481. 
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ATTACHMENT. 
RECONVENTION, 1, 2. 
The levy of an attachment is no satisfaction of plaintiff’s de- 
mand, as the levy of an execution would be, under the circum- 
stances above indicated. Cravens v. Wilson, 324. : 





ATTORNEY’S FEE. 
An administrator has no power to convey land of his intestate to 
an attorney in payment of an attorney’s fee; nor will an approval 
of such conveyance by the Probate Court render it valid. Teal v. 
Terrell, 491. 


BILL OF EXCEPTIONS. 

Where the record shows, in the bill of exceptions, that certain 
testimony was excluded, and in the statement of facts, that the 
same testimony was admitted, the appellate court will not deter- 
mine which is correct, and cannot say that the court below was in 
error in excluding the testimony, as shown in the bill of exceptions 
McMichael v. Truehart, 216. 


BONA-FIDE POSSESSORS. 
IMPROVEMENTS IN GOOD FAITH. 


BONA-FIDE PURCHASER. 

If at the time of a cash payment of part of the purchase-moncy, 
the purchaser was entitled to protection as an innocent purchaser 
had the entire purchase-money been paid, he is entitled to protec- 
tion to the extent of the payment so made. Huyler v. Dahoney, 
234. 


BRIEFS. 

1, The main object of the brief, as provided for under the new 
rules, is to get something definite—capable of being understood alike 
by the court and by both parties—to found an argument upon. 
Texas Land Co. v. Williams, 602. 

2. The rules are also designed to require the parties, through 
their counsel, to assume the responsibility of selecting the material 
questions at issue, as presented in the record, and to present them 
by their briefs in such way as to exhibit them plainly to the court, 
and as will require the counsel to meet each other understandingly 
in the consideration and discussion of the same questions. Jd. 

3. Under the new rules, the brief is a mere statement of the 
points or propositions relied upon to reverse or affirm the judgment, 
the matters in the record pertinent to sustain or rebut these points, 
and a reference to the authorities relied upon by the parties. 
Haley v. Davidson, 615. 

4, Each point must refer to and show under which assignment 
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BRIEFS—continued. 


of error presented, and must present clearly and tersely a single 
proposition. Id, 

5. When a proposition is presented for the reversal of the judg- 
ment, the first inquiry for the court is to ascertain whether the 
matters in the record warrant and justify it. To enable the court to 
determine this, the statement must show what is in the record 
bearing upon the proposition. Jd. 

6. If the statement is contradicted by the appellee, he must make 
his counter-statement of matters in the record in reference to the 
same point. Jd. 

7. The statement and counter-statement must not be made by 
copying, but by stating substantially what the record contains, with 
reference to the pages of the record. Id. 


CALLS. 


1. See discussion of testimony held insufficient to show a defi- 
ciency in the quantity of land surveyed, in a suit for purchase- 
money, and defense asserting a partial failure of consideration. 
Wood v. Loughmiller, 203. 

2. A deed described a tract of Jand as 200 acres of land, part of 
the John Cauble headright survey, the other part of which survey 
having been sold to Gilliland; that sold to Gilliland having been 
identified: Held, A sufficient description of land, and to control 
contradictory cases for beginning corner, curves, and distance. 
Ragsdale v. Robinson, 379. 


CASES APPROVED. 





1. Hagood v. Dial, 43 'Tex., 625. Robinson v. Schmidt, 13. 

2. ‘The State v. Kelley, 43 Tex., 667. Swanv. The State, 120. 

3. Battle v. Howard, 13 Tex., 348. Guest v. Guest, 210. 

4. Burnham v. Chandler, 15 Tex., 441. Wright v. Lancaster, 
250. 

5. Robinson v. McDonald, 11 Tex., 385; Duncan v. Rawls, 16 
Tex., 478; Thompson v. Cragg, 24 ‘T'ex., 582; Mitchell v. Marr, 26 
Tex., 329; Jones v. Jones, 15 ‘l'ex., 143; Stramler v. Coc, 15 Tex., 
211; Primm v. Barton, 18 Tex., 227; Walker v. Howard, 34 Tex., 
478; Magee v. Rice, 37 Tex., 500. Johnson y. Harrison, 257. 

G. Moreland v. Barnhart, 44 'Tex., 283. Hdwards vy. Norton, 291. 

7. Phillips v. Lesser, 32 Tex., 741; Sessums v. Botts, 34 Tex., 
335; Cravans v. Wilson, 35 Tex., 52; Garner v. Cutler, 28 Tex., 
176; Owen v, City of Navasota, 44 Tex., 518; Calhoun v. Wright, 
23 ‘Tex., 522; Allen v. Stephanes, 18 Tex., 658; Hardy v. De Leon, 
§ Tex., 211; Trammell v. Watson, 25 Tex. Supp., 210. Cravens v. 
Wilson, 324. 

8. Milam Co. v. Robertson, 47 Tex., 222. McClelland v. Moore, 
355. 


9. Sittegast v. Schrimpf, 35 Tex., 323. Andrews y. Spear, 567. 





648 














CHARGE OF COURT. 


PRACTICE. 

1. A charge of court hypothetical in its character, not warranted 
by the evidence, which may have misled the jury, will be cause for 
a reversal. See this case for such a charge. Cravens v. Wilson, 324, 

2. In absence of testimony showing that defendants provoked 
the difficulty, it was error to instruct the jury: *‘If you believe, 
from the evidence, that the defendants armed themselves with guns 
and pistols, with intent to take the life of Phillips; that they then 
provoked the difficulty to carry out said intent, and in the fight 
killed Phillips, then you cannot find that defendants acted in self- 
defense.”’ March v. Walker, 372. 


CLAIMS AGAINST AN ESTATE. 


PRESUMPTION. 

PROBATE MATTERS. 

1. When negotiable notes, payable to bearer, are deposited as col- 
lateral security for a debt, the creditor is not a mere mortgagee or 
lien holder, who, in case of the death of his debtor, must prove up 
such debt in the Probate Court. He may, after his debt is due, col- 
lect and apply the proceeds to his debt. Huyler v. Dahoney, 234. 

2. If such notes are uncollectible, and the creditor be driven to 
treat them as mere personal property pledged to secure the debt, 
and to invoke the aid of the courts to realize upon tie security, then 
the matter might come within the reach of the Probate laws, and 
the creditor be compelled to prove his claim, and the securities be 
administered under the Probate laws. Id. 


COLLATERAL PROCEEDINGS. 


NULLITY. 
VOID AND VOIDABLE. 


COLLATERAL SECURITY. 


PRACTICE, 17. 

1. When negotiable notes, payable to bearer, are deposited as col- 
lateral security for a debt, the creditor is not a mere mortgagee or 
lien holder, who, in case of the death of his debtor, must prove up 
such debt in the Probate Court. He may, after his debt is due, col- 
lect and apply the proceeds to his debt. Huyler v. Dahoney, 234. 

2. If such notes are uncollectible, and the creditor be driven to 
treat them as mere personal property pledged to secure the debt, 
and to invoke the aid of the courts to realize upon the security, then 
the matter might come within the reach of the Probate laws, and 
the creditor be compelled to prove his claim, and the securities be 
administered under the Probate laws.’ Id. 

3. An answer resisting a suit for the possession of negotiable 
notes in possession of defendant, on the ground that they are held 


as collateral security, should show the amount of the debt secured 
by them. Jd. 
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COMMUNITY PROPERTY. 


1. G and his wife F owned as community property a tract of land, 
which, in 1862, and after the death of F, was sold by Gto Y. Ina 
suit brought to establish title, and for partition by the heirs of F, 
through their next friend, against Y, and others claiming under 
him, the defendants pleaded that Y was a purchaser in good faith, 
who had paid for the land, and suggested under the statute valuable 
improvements made in good faith. ‘They also relied as a defense on 
the fact that the plaintiffs had inherited from their father, G, who 
died in 1864, assets in excess of their interests in the land, and that 
they were thereby precluded from recovering, by reason of their 
father’s warranty, until they had refunded to Y one-half of the 
purchase-money, with interest: Held— 

1. In the absence of facts establishing an equitable defense, 
the heirs of F were entitled to recover one-half of the land ac- 
quired as community property during the marriage of G and F, 
and which had not been sold by G@ before the death of F, 

2. The statute authorizing the defendants to recover pay for 
their improvements (Paschal’s Dig., 5300) does not apply in this 
case, as it would where the plaintiff recovers the entire tract of 
land. That statute was designed to protect the defendants 
from losing their improvements without compensation, but 
does not entitle them to pay for their improvements while re- 
taining them on partition of the land. Neither was the statute 
designed to give defendants the right to object that the land 
should be so divided, if practicable, as to give to them the part 
they had improved. 

3. The ease being submitted to the jury on special issues, it 
was proper to instruct them to find, not only what estate of 
their mother the plaintiffs had inherited, but what portion of it 
had been received by them. 

4, The responsibility of the heir for the debt or covenant of the 
ancestor, is to be measured, not by the amount of the ancestor’s 
estate which vested in him, but by the amount actually received. 

5. At common law, the liability of the heir did not exceed the 
lands inherited. Yancy v. Batte, 46. 

2. In a suit for land by the heirs of a deceased wife against ven- 
dees of the husband, subsequent to the wife’s death : JZeld, That the 
fact of heirship and that the land was community property at the 
death of the parent being established, the children of the deceased 
are entitled to recover, unless some equitable defense be made. 
Johnsen vy. [arrison, 257. 

3, On the death of either husband or wife, the debts and obliga- 
tions of the community are a charge on the common property, which 
must be satisfied, and it is only the remainder to which the survivor 
and children of the deceased are entitled. But, subject to this 
charge, the remainder vests in the survivor and the children of the 
deceased. Id. 
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COMMUNITY PROPERT Y—continued. 


4. The interest of the survivor and that of the children is the same, 
each one-half of the remainder. ‘The legal title is in the survivor 
and in the children. Id. 

5. If there be community debts, the survivor of the community 
may appropriate community property to their payment, and his 
power to wind up the community affairs is. so far recognized, that 
sales made by him for that purpose will not be set aside. Jd. 

6. The power to sell is dependent upon the existence of some 
claim against the community, and whoever purchases must see to it 
that the facts exist which authorize the sale. Jd. 

7. Children of the deceased member of the community, suing the 
vendee of the survivor, occupy the same position as in other cases of 
heirship. They show a legal title, and are therefore entitled to re- 
cover, unless a valid sale be shown. Jd. 

8. In a suit by the heirs of a deceased wife for her share in the 
community, against the vendee of the husband, after her death, 
they cannot recover, if the testimony shows that the plaintiffs re- 
ceived from their father’s estate more than their entire interest in the 
community estate as heirs of their mother. Conner v. Huff, 364. 

9. It is a defense toa suit by heirs of the mother against a vendee of 
the surviving husband, to show that the plaintiffs have been paid for 
their entire interest in the community property of their mother, by 
receiving an amount equal thereto from the estate of their father. Jd. 

10. There is no rule of law which requires the surviving husband 
to exhaust the personalty before selling land belonging to the com- 
munity estate, for the purpose of discharging community debts. 

Wenar v. Stenzel, 484. 

11. It is believed to be a doctrine thoroughly incorporated into 
our legal system, that the interest of the husband and wife in com- 
munity property is equal, and that it is immaterial whether the grant 
or deed thereto be in the name of the husband or wife separately, 
or to them jointly. Veramendi v. Hutchins, 531. 

12. After the death of the wife, the husband cannot, by deed or 
bond, convey title, or color of title, to the interest of his deceased 
wife in the community property, unless empowered to sell or con- 
vey, by reason of community debts or obligations. Jd. 

13. In a suit brought for the interest of the deceased wife against 
the vendees of her husband, made after her death, instituted over 
thirty years after such sale, and twenty-five years after possession had 
been taken under the sale, when during that time the conveyance had 
been of record, and no claim asserted adversely, it seems that the 
jury might have been instructed that they were at liberty to presume 
that the facts existed authorizing the sale. Id. 

14. Quere: If a deed or a power of attorney may be presumed, 
why may not the facts which are equivaleut to 2 power of attor- 
ney, and which, unlike a power of attorney, would not ordiuarily 
be evidenced by writing, more readily be presumed? Jd, 
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CONFEDERATE MONEY. 


1. The plaintiff below brought suit February, 1871, upon a note 
for two thousand dollars, exeeuted March, 1863, and due twelve 
months after date. The defendant pleaded that the note was given 
for a slave, and that it was intended by the parties to be paid in 
Confederate currency, *“* which, at the time of giving the note, was 
of but little value,’? and which, at the maturity of the note, was 
worth ‘five dollars in specie for one hundred dollars in Confederate 
eurrency.”’ ‘To this plea there was a general exception, not ruled on 
by the court. On the trial, the plaintiff excepted to evidence offer- 
ed to show the value of Confederate paper when the note matured, 
which was overruled. The jury were instructed to return a ver- 
dict, if they found the note was payable in Confederate money, for 
its value at maturity. They found, by their verdict, for plaintiff, 
and that the note was ** contracted to be paid in Confederate mon- 
ey,”’ which was worth “*twenty for one at the time of the maturity 
of the note’: Held— 

1. It was competent for the defendant to plead and prove that 
the amount specified in the note was contracted to be paid in 
Confederate currency, so as to show the true meaning of the 
word ** dollars,’’ as used in the note. * 

2. The charge of the court, though not as specific as the spe- 
cial plea, or the verdict of the jury, cannot be objected to as too 
indefinite ; the wording of the verdict, which found that the 
note ** was contracted to be paid in Confederate money,’’ shows 
that the jury was not misled by the generality of the charge, to 
defendant’s injury. 

3. In the absence of a statement of facts, it must be presumed 
the evidence was sufficient to authorize the jury to find the 
truth of the allegations as they did. 

4, The objection that the jury did not estimate the value of 
Confederate money at the date of the execution of the note, 
cannot be heard, when raised for the first time in the case, in 
the Supreme Court, since it does not go to the foundation of 
the action. 

5. The time at which the value of the Confederate currency 
should have been estimated was the date of the execution of 
the note. The defendant’s plea presented a good defense to 
part of the amount sued for, although it mentioned a wrong 
date at which it was proper to estimate the value of Confed- 
erate money; but the plaintiff acquiesced in this as a question 
of pleading, by not insisting upon his exception, or alleging or 
offering to prove its value at a different date; and the error is 
not one for which a reversal can be claimed, since there is noth- 
ing in the record to show that the plaintiff was prejudiced by 
the estimated value, and the court will not judicially know the 
value of Confederate money at any specified time. Johnson v. 

Blount, 38. 
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CONFEDERATE MONEY—continued. 
2. A loan of Confederate money constituted a sufficient consider. 
ation to support a promise to pay money. MeManus v. Scott, 60i. 





CONSTITUTIONAL LAW. 

JUSTICES OF THE PEACE, THEIR JURISDICTION, 1, 2. 

1. Section 8 of article 6 of the Constitution of 1869, (** The public 
lands heretofore given to counties shall be under the control of the 
Legislature, and may be sold under such regulations as the Legisla- 
ture may prescribe; and in such case the proceeds of the same shall 
be added to the public-school fund,’’) without legislative action, did 
not divest the counties of the title to school lands which had been 
granted tothem. Worley v. The State, 1. 

2. In a suit brought in the name of the State, by the district 
attorney, against parties holding school lands under lease from the 
county holding patents therefor, it was error to instruct the jury, 


3 
**that the school lands were a part of the general school fund, and 
that the State was entitled to recover, if the lands sued for were 


county school lands.” Id. 

3. Section 13 of article 5 of the Constitution of 1876, taking effect 
April 18, @876, providing that *‘in trials of civil and criminal cases, 
below the grade of felony, in the District Courts, nine members of 
the jury concurring may render a verdict,’’ presents 2 rule to take 
immediate effect as the organic law of the State. Bowen v. Davis, 
101. 

4. The power given in the Constitution to the Legislature, in regard 
to it, was to change or modify the rule as established by it. Id. 

5. Until the passage of the act, August 1, 1876, ‘* to regulate grand 
juries, and juries in civil and criminal cases, in the courts of this 
State,” restoring the old rule, a verdict, nine jurors concurring, was 
valid. Id. 

6. The Constitution does not confer on the District Court appel- 
late or supervisory powers over the County Courts, except in mat- 
ters of probate and guardianship. Blythe v. Deaton, 198. 

7. Act of February 2, 1860, (Paschal’s Dig., 15, 16,) authorizing 
“heirs * * * tosue for and recover damages where death * * * 
has been caused by wrongful act,’? &e. March vy. Waiker, 372. 

8. Section 30 of article 12 of Constitution of 1869, does not repeal : 
the act of February 2, 1860. Jd. [ 

9. The language of the’ statute, (Paschal’s Dig., 16,) ** damages 
proportioned to the injury resulting from such death,’’ is the same 


ee 


re s 


as in the English statute, and it is well settled, that the damages " 
given by such statutes are measured by the pecuniary injury to the 


respective parties entitled, including the loss of prospective advan- 
tage. Id. 
10. ‘The measure of damages is not the same as when a party 





himself sues for injuries received, and recovers compensation for 
physical and mental suffering. Jd. 
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CONSTITUTIONAL LAW —continued. 

11. The Constitution of 1869 left the statute of February 2, 1860, 
in force; but in cases which were the result of willful act or omis- 
sion, involving that degree of moral delinquency which, on settled 
legal principles, renders exemplary damages appropriate, it allowed 
to the husband, or widow and children, such damages, in addition 





to their pecuniary loss. Id. 

12. The Constitution of 1876 does not confer on the District Courts 
the power to entertain appeals from any other court than the County 
Court in cases of administration and guardianship ; (art. 5, sec. 8 ;) 
nor does the present Constitution, as did that of 1869, give to the 
q District Court *‘a general superintendence and control over inferior 
; tribunals,’? which might have been exercised, by legislative direc- 
E tion, by some writ issued from the District Court. Lxz-parte Towles, 

413. 

13. It is not competent for the District Court, under its present 
organization, to entertain an appeal by force of, and in the manner 
prescribed by, the act of 1875, relating to the removal of county- 
seats. Id. 

14, It was the object of the framers of the Constitution to mark 





out a complete judicial system, defining generally the province of 

each of the courts, by reference to the objects confided to the action 

of each, and the relation of each to the others. Such a system can- 

not be changed by action of the legislative department, except when 

the power to make the change is conferred by the Constitution itself, 
Id. 

15. It was the intention of the framers of the Constitution of 1869 

to protect, in its homestead rights, a family composed of husband, 

' wife, and children, and not a family composed of persons neither 

related by blood nor connected by marriage. JJoward v. Marshall, 
471. 

16. **The power to make rules and regulations”? conferred upon 
the Supreme Court by the Constitution of 1876, for the express pur- 
pose of regulating the proceedings and expediting the business in 
the courts, must have designed more than the making of a few short 
rules of court, such as had formerly been made. Texas Land Co. 
v. Williams, 602. 


CONSTRUCTION. 
CONTRACTS. 
MORTGAGE. 
1. A mortgage containing a clause that the mortgagor shall have 
possession, without paying rent, of the mortgaged property until 
a fixed date, is not to be construed thereby to confer the right of 
possession thereafter to the mortgagee. Morrow v. Morgan, 304. 
2. The maxim, that ‘‘the express mention of one thing implies 
? is ordinarily used to control, limit, or 
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the exclusion of another,’ 
3 restrain the otherwise implied effect of an instrument, and not to 
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CONSTRUCTION—continued. 


*“‘annex incidents to written contracts in matters with respect to 
which they are silent.” Id. 

3. Rules of construction of contracts discussed. Ragsdale ~ Rob- 
inson, 379. 

4. In a will, the words ‘**I wish my estate to be .ept out of the 
Probate Court,’’ substantially complies with article 110 of the Pro- 
bate Act of 1848, (Paschal’s Dig., 1371,)in providing that ‘* no other 
action shall be had in the Probate Court * * * than the pro- 
bating and registration’ of the will. Pierce v. Wallace, 399. 


CONSTRUCTION OF STATUTES. 


CONSTITUTIONAL LAW. 

PROBATE MATTERS. 

STATUTES CONSTRUED. 

1. When a summary proceeding against a sheriff is instituted un- 
der the statute for his failure to execute process, the statute must 
be strictly followed. obinson v. Schmidt, 13. 

2. A tax collector who has acted for the State in the collection of 
taxes, cannot, in a suit brought against him for failing to pay over, 
call in question the validity of the act under which he acted in col- 
lecting said taxes. Swan v. The State, 120. 

3. lf the purpose of the statute be to accomplish a single object 
only, and some of its provisions are void, the whole must fail, unless 
there be sufficient remaining to effect the object without the invalid 
portion. Jx-parte Towles, 413. 


CONTESTED ELECTION. 


1. The rule upon which a contested election should be determined 
before the court, as contemplated by the act of 1875, (2d Sess. 14th 
Leg., 89,) was that it should ascertain the number of legal votes 
cast by those entitled to vote at the election, without reference to 
the mere irregularities of the returns of election, or other such mat- 
ters. Lx-parte Towles, 413. 

2. It was uniformly held, before the passage of the act of 1875, 
relating to a change of county-seats, that the writ of mandamus 
would not be issued by-the District Court to correct the illegal pro- 
ceedings of the officers or tribunal to whom the Legislature had 
intrusted the power and duty of carrying into effect the law for the 
change of a county-seat. Jd. 

3. If the purpose of the statute be to accomplish a single object only, 
and some of its provisionsare void, the whole must fail, unless there be 
sufficient remaining to effect the object without the invalid portion. Jd. 

4, ‘That portion of the act of 1875 relating to a change of county- 
seats which gives an appeal tothe District Court, is clearly repug- 
nant to the Constitution ; and what remains of the act is incomplete, 
and not capable of being executed in accordance with the apparent 
legislative intention. Id. 
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CONTINUANCE. 


1. Continuances are counted as first. second. or subsequent ap- 
plications, from the filing of the suit,—not from the reversal of a 
case on appeal or error. McMichael vy. Truchart, 216. 

2. See application held insufficient on second application for con- 
tinuance. Jd. 

3. Where, in an application for second continuance, it appears that 
there is other testimony than that sought, the application should 
show on its face facts from which the court could determine whether 
the desired testimony was essential to the case of the party making 
such application. Jd. 


CONTRACT. 


CONSTRUCTION. 

CONVEYANCE, 

1. In the absence of a stipulation as to the time when an act is 
contracted to be dpne, the law allows a reasonable time for its per- 
formance. Hart vy. Bullion, 278. 

2. What is reasonable time depends upon the nature and character 
of the thing to be done, the cireumstanees of the case, and the diffi- 
culties attending its accomplishment. Td. 

3. As an abstract question, what is reasonable time may be one of 
law; but unless the facts are admitted, its determination becomes a 
mixed question of law and fact. 

4, A general allegation as to reasonable time as forming part of a 
contract supplied by the law, ought: not to be allowed. The facts 
upon which the court isexpected toact in charging upon the doctrine 
of reasonable time, should be distinetly pleaded. Jd. 

5. Where a contract anticipated the obtaining of titles to lands to 
be located, and stipulated that the surveys should be returned to 
the land office within four months, certainly four years would be 
ample time to await before insisting upon performance delayed un- 
til the patents thereon should be obtained. Jd. 

6. The maxim, that ‘the express mention of one thing implies 
the exclusion of another,” is ordinarily used to control, limit, or 
restrain the otherwise implied effect of an instrument, and not to 
*‘annex incidents to written contracts in matters with respect to 
which they are silent.’? Morrow vy. Morgan, 304, 


CONVEYANCE OF LAND. 


DEED. 

1. An instrument describing land, and signed by a party, which 
has in its beginning and other parts the formal portions of a deed, 
but is without a habendum clause; which acknowledges the receipt 
of a consideration, without stating from whom; which deseribes 
land, but which fails to state for what purpose, and which fails to 
designate a v2ndee, as such, cannot be regarded as a deed conveying 


any legal o> sjuitable interest in land. Wright v. Lcneaster, 259. 
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CONVEYANCE OF LAND—continued. 













2. Equity, as between parties to a defective instrument, may sup- 
ply omissions, according to the real intention of the parties in mak- 
ing the instrument ; but it must be done upon proper proceedings, 
instituted for that purpose. Id. 

3. A written acknowledgment by the grantee of a land certificate 
already located, that he had previously sold and conveyed it, is an 
instrument relating to lands, and, as such, proper to be recorded. 
When duly recorded, it is notice to subsequent purchasers from the 
maker of such instrument. Peterson v. Lowry, 408. 


COSTS. 








Though it is not necessary to render judgment against the sureties 
on a cost bond when judgment is rendered for the defendant, yet, 
if the judgment be rendered against them, on error to the Supreme 
Court they would be proper parties to the writ. Cravens v. Wilson, 


321. 
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COUNTY COURTS. 



















1. In ordinary civil suits, involving amounts within their respective 
jurisdictions, the District and County Courts are alike independent 
ach of the other, and their respective judgments can only be re- 
viewed or relieved against in the samg court where rendered. or by 
a resort to the proper appellate tribunal. Blythe v. Deaton, 198. 

2. An appeal was taken to the District Court from an order 
made by a justice of the peace, dismissing a cause, February 5, 1872 ; 
exceptions were taken to the appeal, and, after the present Consti- 
tution was adopted, the case was transferred to the County Court, 
in which judgment was rendered for a sum less than $200: Held, 
That the District Court had no jurisdiction to enjoin a sale under 
such judgment in the County Court. Jd. 

3. When a suit was pending in the District Court for an amount 
over two hundred dollars, and less than five hundred dollars, on the 
18th April, 1876, it was the duty of the District Court to transfer it 
to the County Court; and if the District Court has neglected this 
duty, whatever judgment it may render will be reversed, and the 
cause remanded, because of a want of jurisdiction. Lane v. Doak, 
227. 


COUNTY SCHOOL LANDS. 










Section 8 of article 6 of the Constitution of 1869, (** The publie 
lands heretofore given to counties shall be under the control of the 
Legislature, and may be sold under such regulations as the Legisla- 
ture may prescribe ; and in such ecasé the proceeds of the same shall 
be added to the public-school fund,’’) without legislative action, did 
not divest the counties of the title to school lands which had been 
granted to them. Worley v. The State, 1. 
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COUNTY-SEAT. 


1. It was uniformly held, before the passage of the act of 1875, 
relating to a change of county-seats, that the writ of mandamus 
would not be issued by the District Court to correct the illegal pro- 
ceedings of the officers or tribunal to whom the Legislature had in- 
trusted the power and duty of carrying into effect the law for the 
change of a county-seat. Hx-parte Towles, 413. 

2. The law governing elections for the removal of a county-seat, 
makes them depend on the votes of the legal voters of the county, 
and this without regard to the voter’s property interests, or how 
they might be affected by a change of location. The statute recog- 
nizes no property interest of the citizen or voter in its locality. Jd, 

3. Under the act of 1875, providing for elections to fix the locality 
of a county-seat, there were no legally-recognized means by which 
the county judge could ascertain whether a majority of the legal 
voters of the county had applied to him by petition to order an elec- 
tion to determine a county-seat. The ascertainment of that fact 
was a condition precedent on which the legality of the action of 
county judge in ordering an election must depend, Id, 


DAMAGES. 








MEASURE OF DAMAGES. 

1. It seems that a remittitur of damages in tort should not discharge 
a motion for new trial, made upon the ground that the damages were 
excessive, or improperly given by a jury. Hardeman v. Morgan, 103. 

2. The measure of damages on a breach of warranty of title to land, 
where the purchaser has voluntarily removed the incumbrance, or 
acquired the paramount title, is limited to the amount reasonably 
paid for that purpose. McClelland v. Moore, 355. 

3. Act of February 2, 1860, (Paschal’s Dig., 15, 16,) authorizing 
“heirs * * * to sue for and recover damages where death * * * 
has been caused by wrongful act,’’ &e. March vy. Walker, 372. 

4. Section 30 of article 12 of Constitution of 1869, does not repeal 
the act of February 2, 1860. Id. 

5. The language of the statute, (Paschal’s Dig., 16,) ‘* damages pro- 
portioned to the injury resulting from such death,”’ is the same asin 
the English statute, and it is well settled, that the damages given by 
such statutes are measured by the pecuniary injury to the respective 
parties entitled, including the loss of prospective advantage. Id. 

6. The measure of damages is not the same as when a party him- 
self sues for injuries received, and recovers compensation for physi- 
cal and mental suffering. Jd. 

7. The Constitution of 1869 left the statute of February 2, 1860, 
in force ; but in cases which were the result of willful act or omission, 
involving that degree of moral delinquency which, on settled legal 
principles, renders exemplary damages appropriate, it allowed to 
the husband, or widow and children, such damages, in addition to 
their pecuniary loss. Id. 
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DECLARATIONS. 


EVIDENCE. 


DEED. 


1. An instrument describing land, and signed by a party, which 
has in its beginning and other parts the formal portions of a deed, 
but is without a habendum clause ; which acknowledges the receipt 
of a consideration, without stating from whom; which describes 
land, but which fails to state for what purpose, and which fails to 
designate a vendee, as such, cannot be regarded as a deed conveying 
any legal or equitable interest in land. Wright v. Lancaster, 250. 

2. Equity, as between parties to a defective instrument, may sup- 
ply omissions, according to the real intention of the parties in mak- 
ing the instrument ; but it must be done upon proper proceedings, 
instituted for that purpose. Jd. 

3. When a party delivers a deed duly executed, with parol author- 
ity to fill blanks, and this is done, he is estopped from denying its 
validity, against a subsequent purchaser for value, and without no- 
tice of the manner in which the deed was executed. Ragsdale v. 
Robinson, 379. 

4. A deed described a tract of land as 200 acres of land, part of the 
John Cauble headright survey, the other part of which survey hay- 
ing been sold to Gilliland; that sold to Gilliland having been identi- 
fied: Held, A sufficient description of land, and to control contra- 
dictory cases for beginning corner, curves, and distance. Jd. 

5. To warrant the exclusion of a deed duly proven and offered in 
evidence, the court must be able to determine, from inspection of it, 
that it is absolutely void, or that it was for other and different land 
than that claimed. Jd. 

6. A written acknowledgment by the grantee of a land certificate 
already located, that he had previously sold and conveyed it, is an 
instrument relating to lands, and, as such, proper to be recorded, 
When duly recorded, it is notice to subsequent purchasers from the 
maker of such instrument, Peterson v. Lowry, 408. 

7. The deed of a married woman is not complete, so as to convey 
title to land, without the certificate of privy acknowledgment pre- 
scribed by the statute; and its absence cannot be supplied by parol 
evidence. Looney v. Adamson, 619. 


DEMURRER. 


DE 


PRACTICE. 

On gen®ral demurrer, every reasonable intendment will be in- 
dulged in favor of the pleading thus excepted to. Whetstone v. 
Coffey, 269. 


POSITIONS. 
Though the statute makes no provision for the delivery of a depo- 
sition by the officer before whom it is taken directly to the clerk of 
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DEPOSITIONS—continued. 
the court where the cause in which it is to be used is pending, the 
fact that a deposition is so returned constitutes no valid objection to 
its introduction in evidence. Andrews v. Parker, 95. 


DESCRIPTION. 
DEED. 


DISCUSSED AND LIMITED. 
1. Galveston County v. Tankersley, 39 Tex., 656, discussed and 
limited. Worley v. The State, 1. 
2. Burns v. Jones, 37 Tex., 50. Robinson v. Schmidt, 13. 
3. Burleson v. Burleson, 28 Tex., 418. Johnson v. Harrison, 257. 
4, Henderson v. Kissam, 8 Tex., 46, and Whitehead v, Herron, 15 
Tex., 127. Z'hompson vy. Swearengin, 555. 


DISTRESS WAnRANT. 
See this case for suggestions in regard to a proceeding by a distress 
warrant. Lane v. Doak, 227. 


DISTRICT COURT. 


CONSTITUTIONAL LAW. PLEADING. 

DEPOSITIONS. PRACTICE IN DISTRICT 
EVIDENCE. COURTS. 

JUDGMENT. RECONVENTION. 

JUPGMENT BY DEFAULT. TRESPASS TO TRY TITLE. 
JURISDICTION, 3. VERDICT. 


NEW RULES. 


DIVORCE. 
HOMESTEAD. 


DORMANT JUDGMENT. 

A judgment was affirmed February 14, 1873, by the Supreme Court. 
On July 21, 1873, the clerk made out a mandate in the case, which was 
held up because of a motion for rehearing. ‘The motion was over- 
ruled October 14, 1878, and the term at which the judgment was 
affirmed ended by adjournment November 28, 1873. Execution was 
issued in the court below October 21, 1874. On application to enjoin 
the execution on the ground that the judgment was dormant : Held— 

1. From these facts, there is no presumption that a mandate 
Was issued before the adjournment of the term of the Supreme 
Court at which the action was had. 

2. Prima facie, the judgment had not lost its vilidity, the exe- 
cution having issued within twelve months of the adjournment of 
the court in which the judgment of affirmance was rendered, and 
within twelve months from the filing of the mandate, allowing a 
reasonable time, after the action of the court upon the motion for 
rehearing, within which to file the mandate. Trevino y. Still- 
man, 561. 












EQUITY. 
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FRAUDULENT CONVEYANCE. STALE DEMAND. 

SPECIFIC PERFORMANCE. VENDOR’S LIEN. 

1. In an action of trespass to try title to land claimed as a locative 
interest by the plaintiff, it is error to instruct the jury, that if the 
contract for the location of the certificate which appropriated the 
Jand was made more than ten years before the institution of the suit, 
to find for defendant. Even should the suit be regarded as an action 
for specific performance, the plaintiff's right to equitable relief would 
depend, not on the date of the contract, but upon the lapse of time 
after the cause of action accrued. McKin v. Williams, 89. 

2. When ten years have elapsed since the plaintiff should have 
sued, to enforce an agreement for the conveyance of land, equita- 
ble relief will not be granted, without some excuse for the delay. 
Even after the lapse of ten years, there is no fixed rule prohibiting 
relief, if the circumstances of the case sufficiently account for and 
excuse the delay. Jd. 

3. The principle, that equity will reform a written contract, where 
there has been an innocent omission or insertion of 4 material stipu- 
lation contrary to the intention of the parties, is as applicable toa 
policy of insurance as to any other form of contract. Insurance 
Co. v. Lewis, 622. 


ESTATES OF DECEASED PERSONS. 




































ALIENS. EXECUTOR. 

CLAIMS AGAINST AN ESTATE. PROBATE MATTERS. 

COMMUNITY PROPERTY. WILLS. 
ESTOPPEL. 


1. That a party expressed the opinion that certain documents, 
exhibited at the time of making a contract, constituted a good title, 
and that part of same documents were delivered to him, on mak- 
ing a contract, by which he was to have a good and suflicient title, 
will not estop such party from exacting a good title, as stipulated 
for by him, in making a purchase of the lands to which such docu- 
ments were claimed as evidencing title. Hart v. Bullion, 278. 

2. The waiver or acceptance of satisfaction for the breach of one 
part of a divisible contract, will not estop or preclude a vendor from 
demanding a rescission for the failure to perform another and more 
material stipulation in such contract. Id. 

3. When the agent of an insurance company, to whom an appli- 
cant correctly stated the description of his property, makes a mis- 
take in reducing the application to writing, which is signed by the 
applicant, with a warranty of its correctness, and the mistaken 
description is made a part of the policy, the act of the agent will 
overate as an estoppel to prevent the company from making the 
warranty available as a defense. Insurance Co. v. Lewis, 622. 

















INDEX. 


EVIDENCE. 

CONFEDERATE MONEY, 1. 

DEPOSITIONS, 1. 

Facr CASES. 

1. When the family have in fact removed from one house, or ** mane 

sion house,”’ and its adjoining land, and taken up their permanent 

abode and place of residence in another house, upon a different 
place, if there be nothing connected with such removal to indicate 
that it was temporary, and not permanent, the presumption exists, 
in support of the title of one who has purchased the former home- 
stead, that it was abandoned as a homestead. Woolfolk v. Ricketts, 
28. 

2. When the object of a removal from a homestead is uncertain or 
equivocal, the cotemporaneous declarations of either husband or 
wife, if not inconsistent with, but calculated to explain, the real im- 
port and purpose of such removal, would be entitled to much weight, 
especially if publicly made, and when in conformity with subsequent 
conduct. Id. 

3. But where there is an open and palpable abandonment of one 
home and a removal to another, and where every action of both the 
husband and wife, for a series of nine or ten years, indicated that their 
removal was intended to be permanent, the mere declarations of the 
wife, as against a purchaser who had in good faith purchased and 
paid for the former home, that she did not inten] to abandon it, 
cannot, with any reason, be claimed as outweighing the evidence 
of abandonment thus furnished by the acts of herself and husband. 
Id. 

4, The affidavit required as a predicate to the introduction of cop- 
ies, under Paschal’s Dig., art. 3716, is sufficient, when it states that 
affiant could not produce the originals. Hurley v. Barnard, 83. 

5. Where it is in issue, whether a snit be pending for the recovery 
of land, to negative the existence of such suit, the record of it, with 
order of dismissal, is evidence, but not of any fact appearing in the 
record. Burks vy. Watson, 107. 

6. See facts held sufficient to vest the beneficial ownership to 
lands in ‘Texas in a corporation, so as to affect the estate therein 
by the acts or laches of the corporation respecting such lands, in 
favor of those holding adversely to it. Acklin v. Paschal, 147. 

7. A certificate by the tax collector of the county where land is 
situate, that no taxes are charged against said lands on his books, is 
not suflicient evidence of payment of taxes. Jd. 

8. F brought suit by injunction to restrain an administrator from 
selling land under trust deed to satisfy’a note held by the admin- 
istrator against F for the purchase-money ; the note was described 
in F’s petition, and the facts of its execution stated. The admin- 
istrator, in his answer, prayed for judgment on the note. At the 
trial, the injunction was dissolved, and, the cause being submitted 
to the court, a judgment was rendered for the administrator on the 
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EVIDENCE—continued. 
note, though the same was not offered in evidence: Held, That it 
yas unnecessary for the administrator to set out the note, or for- 
mally declare on it in his answer, or to offer it in evidence, and there 
was noerror. Walker v. Burks, 206. 

9. An affidavit made for the purpose of authorizing the introduc- 
tion in evidence of a copy of a deed, need not in terms allege that 
the original is “‘lost,’’ if it states facts reasonably showing that it 
was lost. Evans v. Womack, 230. 

10. It is competent for a witness to give his opinion as to one’s 
mental capacity to make a will, based upon the appearance of the 
party, and to detail concurring facts which entered into the for- 
mation of that opinion; and it is not material whether the witness 
details the describable facts on which his opinion is based, before 
or after he has given his opinion. Garrison v. Blanton, 299. 

11. There is no rule of evidence which will prevent a witness to a 
will from being examined as a witness to prove the want of mental 
capacity of the testator at the time of signing his will. Jd. 

12. Evidence elicited by a leading question improperly asked a 
witness, can furnish no ground for reversal, when it pertains toa 
special issue found in favor of appellant. Jd. 

13. Land-office copies, by statute, are made evidence, and are 
admissible as secondary evidence, on proper showing of absence of 
the patent. McClelland vy. Moore, 355. 

14. The law of self-defense is the same in civil as in criminal 
prosecutions, with the exception of the rule of evidence which, in 
a criminal cause, gives the defendant the benefit of a reasonable 
doubt. That doubt, however, is as to the facts,—not as to the ex- 
tent of the right. March v. Walker, 372. 

15. To warrant the exclusion of a deed duly proven and offered 
in evidence, the court must be able to determine, from inspection of 
it, that it is absolutely void, or that it was for other and different 
land than that claimed. Ragsdale v. Robinson, 379. 

16. After a deed has been admitted in evidence, parol testimony, 
introduced in rebuttal, will not authorize the court to withdraw it 
from the jury. The testimony goes with the deed to the jury for 
their action. Jd. 

17. Evidence that A or B did a certain act, is not admissible to 
prove that A didit. Jd. 

18. The only effect of plaintiff having patent of elder date, is to 
throw upon defendant the burden of proving that his title attached 
at an earlier date than that of plaintiff. Such proof being made, 
it then devolved on plaintiff to show.an abandonment, so as to make 
the land vacant at the location of the junior title. O’Neal vy. Man- 
ning, 403. 

19. A witness called to identify a transfer in which an error oc- 
curs, as relating to a certificate located and surveyed by such wit- 
ness, may speak of such transfers ; and the testimony is not second- 
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EVIDENCE—continued. 
ary, the instruments themselves being in evidence. Peterson ¢, 
Lowry, 408. 

20. If a party is permitted to read in evidence a part of the adver- 
sary party’s answer in other cases, such adversary should be allowed 
to read so much of the remainder of the answers as refers to the 
same subject-matter as that part read against him. Smith v. Chen- 
ault, 455. 

21. On a trial involving the title to a tract of land, which had 
passed from a party who had been discharged in bankruptcy, and 
the good faith of the transfer is drawn in question, evidence of such 
bankruptcy proceedings is admissible, as a fact, to be taken with 
others on that point. Jd. 

22. A deed made by one defendant to another defendant, and 
being a link in the title claimed by defendants adverse to that of 
the plaintiff, and which deed had been filed by defendants in the 
suit, and notice given to plaintiff of such filing, and of the recording 
of which by part of the defendants there is evidence, may be intro- 
duced by plaintiff without further proof, and especially so when 
there was no effort to discredit it made by the defendants. Jd, 

23. The declarations of one of several parties defendant, in his own 
favor, are not admissible, in behalf of another defendant, to defeat 
the plaintiff’s action as against the party offering the declarations, 
Willis v. Gay, 463. 

24. The act of May 10, 1871, (Paschal’s Dig., 6826,) removing the 
disabilities of parties as witnesses, does not render the husband and 
wife competent as witnesses for or against each other—the exclusion 
of such testimony being on grounds of public policy, not alone of 
interest. Gee v. Scott, 510. 

25. An affidavit by one of several defendants, that a bond or deed, 
duly recorded, has been lost or mislaid, and that affiant proposed to 
use in evidence a copy from the records, is sufficient basis to admit the 
copy, at least in favor of the affiant. Nor is such right affected by 
mere pleading by the adverse party, alleging that the record had been 
tampered with, and its terms altered. Veramendi v. Hutchins, 531. 


EXCEPTIONS. 

In passing upon the sufficiency of the petition, under general ex- 
ceptions, it must be held by the court that everything is alleged 
properly which is embraced in the allegations made, upon a reason- 
able construction of their import, as aided or explained by that 
which appears in exhibits pertirient to the issues made. Burks y. 
Watson, 107. 


EXECUTION. 
FAMILY. 
HOMESTEAD. 
SHERIFF SALE. 
Though the levy of an execution on personal property is, as a gem 
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EXECUTION —continued. 
eral rule, prima-facie evidence of satisfaction of the execution, this 
presumption does not arise when possession of the property remains 
with the defendant in execution. Cravens y. Wilson, 324. 





EXECUTOR. 

1. An independent executor under the act of 1870, (Paschal’s 
Dig., arts. 5626-28,) against whom judgment was obtained in a suit 
brought to enjoin him from further acting under the will, and to 
appoint a receiver, is not relieved by the statute (Paschal’s Dig., 
art. 1503) from the necessity of executing an appeal bond, as other 
parties. Guest vy. Guest, 210. 

2. In such a suit, the executor is a party defendant, acting in 
defense of himself, to protect his right to retain his position as an 
independent executor of the will, and not as an ordinary executor 
administering the will under the direction of the Probate Court, in 
a suit to determine the rights of the estate in property claimed by 
him for it. Jd. 

3. An executor, acting under such a will under said act, exe- 
cuted a bond, conditioned as in ordinary cases of administration, 
In an action by heirs and distributees upon such bond : Held— 

, 1. The bond was executed without authority of law, and 
was purely voluntary. 

2. As a common-law bond, suit could not be maintained on 
it in the name of the distributees. Pierce v. Wallace, 399. 

4, Such suit may have been prosecuted against the principal, dis- 
missing as to the sureties on the bond. Jd. 
























EXHIBITS. 
The use and purpose of an exhibit is to set forth, in detail, that 
which is alleged in more general terms, or to.embody in the record 
such facts as will, in legal effect, amount to the facts as alleged in 

the petition, or to aid the allegations in fixing more accurately and 
definitely their import; but not to supply the omission or allega- 
tions necessary to present a good cause of action. Burks v. Watson, 
107. 





FACT CASES. 

1, See case for facts which authorize the action of trespass to try 
title against a tenant holding over. Andrews v. Parker, 95. 

2. See facts tvhich authorize a recovery under the statute of lim- 
itations of ten years, by possession under color of title, with defined 
boundaries. Jd. 

3. See facts held sufficient to vest the beneficial ownership to 
lands in Texas in a corporation, so as to affect the estate therein by 
the acts or laches of the corporation respecting such lands, in favor 
of those holding adversely to it. Acklin v. Paschal, 147. 

4, See opinion for facts held sufficient to authorize the setting 
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FACT CASES—continued. 
aside of a sale made by an executor for fraud. Baldridge v. Scott, 
178. 

5. See facts held insufficient to establish an offset to a note given 
at an administrator’s sale. Walker v. Burks, 206. 

6. See facts held sufficient to evidence a partnership. Brinkley 
v. Harkins, 225. 

7. Where exhibits, annexed to a petition for a new trial, conflict 
with the general charges in the petition relied on as ground for the 
action of the court. a disregard of such general charges by the court 
below is no ground for reversal on appeal. Bryorly v. Clark, 345. 

8. See facts held insufficient to prove alienage. Andrews v. 
Spear, 567. 


FAMILY. 

HOMESTEAD. 

1. Since the passage of the * act defining the homestead and other 
property exempt from forced sale in this State,’ (Paschal’s Dig., 
6834, 6835,) there can be no homestead, save to the family. How- 
ard v. Marshall, 471. 

2. Servants of a testator cannot take by devise a homestead as 
against creditors. Id. 

3. A family consisting of a widower, his daughter, and a female 
relative, is dissolved by the marriage of the daughter, and a home- 
stead acquired by the widower at or after such dissolution of his 
family would not be exempt from forced sale. Whitehead v. Nick- 
elson, 517. 

4, After such dissolution of his family, a widower cannot exempt 
his property from liability for his debts by voluntarily taking upon 
himself, for some temporary or indefinite period, the support or 
maintenance of persons having no legal claim upon him, Jd. 

5. Nor does the mere temporary and indefinite union of persons 
in one household, directing their attention to a common object, con- 
stitute a family so as to exempt a homestead. Td. 

6. Nor will the hiring of servants, or the contributing to the sup- 
port of persons permissively residing with a party, constitute a fam- 
ily. Id. 


FORCED HEIRS. 

In trespass to try title, parties cannot litigate their rights as 
forced heirs as against the provisions of a will duly probated, un- 
der which incidents to the property in litigation have attached. 
A direct attack against the will would be necessary by those claim- 
ing rights under the law of forced heirship existing at the death of 
the testator. Acklin v. Paschal, 147. 


FOREIGN JUDGMENTS. 
JUDGMENTS. 
The action of a court of another State annulling a will duly pro- 
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FOREIGN JUDGMENTS—continued. 
bated in this State, could not affect the status of property of tne 
testator situate in Texas. Acklin vy. Paschal, 147. 


FRAUDULENT CONVEYANCE. 

1. A judgment creditor may either institute suit to have a convey- 
ance of laud by the debtor declared fraudulent and the land sub- 
jected to his execution, or he may cause an execution to be levied 
on the land frandulently conveyed by the debtor, and after pur- 
chasing at execution sale, he may then bring his suit to have the 
fraudulent conveyance set aside, and recover the land. Lynn v. Le 
Gierse, 138. 

2. When the judgment creditor becomes the purchaser at execu- 
tion sale, and brings suit against the judgment debtor and his ven- 
dee, to set aside the conveyance for fraud, if, under the pleadings 
and charge of the court, a general verdict, in favor of plaintiff, 
establishes, amongst other things, a fraudulent intent on the part 
of the debtor in making the conveyance, and that the vendee was 
affected with notice of that intent, such general verdict would be 
sufficient to authorize the cancellation of the conveyance made by 
the debtor, so far as the same might affect the plaintiff’s rights. Id, 

3. A purchaser cannot make a valid contract with one who sells 
to him under a power, when he has notice that the sale is fraudu- 
lent, and made for a different purpose from that for which the 
power was given, by which he will aid in the perpetration of a 
wrong done to another. Baldridge v. Scott, 178. 

4. See opinion for facts held sufficient to authorize the setting 
aside of a sale made by an executor for fraud. Jd. 

5. Where the pleadings of plaintiff show the legal title to the land 
sued for to be in one of several defendants, and that such title so 
held is for the benefit of one of the defendants, and the equitable 
powers of the court are invoked to cancel and annul such title, the 
beneficiary is a necessary party, and a decree will not be rendered 
without such party. Boles v. Linthicum, 220. 

6. Where the pleadings seek to cancel title deeds under which 
defendant is alleged to hold, the final judgment should conform to 
such pleadings; and in such case the ordinary judgment in trespass 
to try title would be error. Id. 

7. On a trial involving the title to a tract of land, which had 
passed from a party who had been discharged in bankruptcy, and 
the good faith of the transfer is drawn in question, evidence of such 
bankruptcy proceedings is admissible, as a fact, to be taken with 
others on that point. Smith v. Chenault, 455. 


GUARDIAN. 
1. In an action by a guardian where guardianship is denied, the 
record not showing that any attention was called to the absence 
of proof of guardianship, and no assignment of errors pointing to 
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GUARDIAN—continued. 
the defect, this court will consider the plea as waived. March v. 
Walker, 372. 
2. The court calls attention to the absence of appointment of a 
special guardian of minors who are plaintiffs. Id. 


aiE1R, RESPONSIBILITY OF. 

1. The responsibility of the heir for the debt or covenant of the 
aneurtor, is to be measured, not by the amount of the ancestor’s 
estate which vested in him, but by the amount actually received. 
Yancy \. Batte, 46. 

2. AS common law, the liability of the heir did not exceed the 
lands iiunmnited. Jd. 

3. On the Jeath of either husband or wife, the debts and obliga- 
tions of the community are a charge on the common property, 
which must de satisfied, and it is only the remainder to which the 
survivor and einldren of the deceased are entitled. But, subject to 
this charge, the retazinder vests in the survivor and the children of 
the deceased. Johnsai v. Harrison, 257. 


WOMESTEAD. 

PRACTICE IN SUPREME COURT, 2. 

1. When the family have in Ixct removed from one house, or “* man- 
sion house,” and its adjoining lend, and taken up their permanent 
abode and place of residence in another house, upon a different place, 
if there be nothing connected with sach removal to indicate that it 
was temporary, and not permanent, the presumption exists, in sup- 
port of the title of one who has puretased the former homestead, 
that it was abandoned as a homestead. Woolfolk v. Ricketts, 28. 

2. When the object of a removal from a humestead is uncertain or 
equivocal, the cotemporaneous declarations of either husband or 
wife, if not inconsistent with, but calculated to explain, the real 
import and purpose of such removal, would be entitled to much 
weight, especially if publicly made, and when in conformity with 
subsequent conduct. Id. 

3. But where there is an open and palpable abandoament of one 
home and a removal to another, and where every action of both the 
husband and wife, for a series of nine or ten years, indicated that 
their removal was intended to be permanent, the mere declarations 
of the wife, as against a purchaser who had in good faith purchased 
and paid for the former home, that she did not intend to abandon 
it, cannot, with any reason, be claimed as outweighing the evidence 
of abandoument thus furnished by the acts of herself anc ¢ usband, 
Id. 

4. B owned and occupied in a town a house, wit. gaiacn, lot, 
and other ordinary appendages of a homestead, He site:wards 
purchased eleven acres of land, separated from his house .ot by 
intervening streets and lots owned by others, and distan; from 






























































































































66° 


HOMESTEAD—continued. 


INDEX. 





his house three or four hundred yards. The land thus purchased 
was cleared, fenced, and placed in cultivation: Held— 

1. That whether the eleven acres thus purchased was included 
in the town limits, or situated in the country, under the Con- 
stitution and laws in force in 1860, the fact that its use, either 
by its being cultivated or rented, contributed to the support of 
B’s family, did not make it a part of the homestead. 

2. Had it been a horse-lot or garden, used in connection with 
the residence as such appendages are commonly used in a town, 
its separation from the residence by a street would not divest 
it of its homestead character. Evans vy. Womack, 230. 

5. A and his wife B owned, as husband and wife, three hundred 
and twenty acres of land, acquired during the marriage, on which 
was established their homestead. A conveyed the entire tract by 
a deed to which his wife B was not a party, and without her con- 
sent; after which he removed from the land with his wife, and sep- 
arated from her. The parties were afterwards divorced by decree 
of court, but no judgment was rendered in that proceeding regard- 
ing the land. B afterwards sued in trespass the parties in posses- 
sion under the deed from her former husband : Held— 

1. That A’s deed conveyed to the purchaser title to all the 
land over two hundred acres—the amount of the homestead. 

2. It was not necessary to allege in the petition that the pur- 
chaser from the husband had notice of the rights of the wife. 

3. Though the District Court has authority, upon granting 
a divorce, to make a partition of the community property, yet, 
if this is not done, the divorced woman is not precluded from 
afterwards bringing a suit to recover her interest in the property. 

4. The fact that the homestead was upon the land at the time 
of the illegal sale by the husband, shielded and protected the 
wife’s conmmunity interest in the two hundred acres which con- 
stituted the homestead. 

5. The claim of B, in her petition, that she owned the entire 
three hundred and twenty acres, could not affect her right to 
recover so much of her community interest as was protected 
from sale by the homestead exemption. Whetstone v. Coffey, 
269. 

6. An equitable right to land occupied as a homestead, is pro- 
tected from forced sale equally as if the legal title was had. Smith 
v. Chenault, 455. 

7. Occupation of a homestead, owned by one of the parties in a 
firm, for use in the partnership business, it not being inconsistent 
with use as homestead, will not affect the homestead exemption 
attached to the property before such use. Id. 

8. One member of a partnership, residing on a tract of land less 
than 200 acres, owned in common by the partnership, on the disso- 
iution of the firm cannot assert, from such occupancy, a homestead 
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HOMESTE AD—continued. 
right to the entire tract, as against creditors of the firm, or of the 
other members of the firm. Id. 

9. One cannct acquire homestead rights in land he does not own; 
nor can the owner of Jand withdraw it from liability to be sold under 
execution, by consenting to its occupany as homestead by another. 
Id. 

10. It was the intention of the framers of the Constitution of 
1869 to protect, in its homestead rights, a family composed of hus- 
band, wife, and children, and not a family composed of persons 
neither related by blood nor connected by marriage. Jloward v. 
Marshall, 471. 

11. The ‘act defining the homestead and other property exempt 
from forced sale in this State * (Paschal’s Dig., G834, 6835) super- 
seded all former laws on the subject of exemptions. Jd. 

12. Since said act, there can be no homestead, save to the family. 
Id, 

13. Servants of a testator cannot take by devise a homestead as 
against creditors. Id. 

14, Additional legislation suggested on subject of homestead and 
exemptions. Id. 

15. A family consisting of a widower, his daughter, and a female 
relative, is dissolved by the marriage of the daughter, and a home- 
stead acquired by the widower at or after such dissolution of his 
family would not be exempt from forced sale. Whitchead y. Nickel- 
son, 517. 

16. After such dissolution of his family, a widower cannot exempt 
his property from liability for his debts by voluntarily taking upon 
himself, for some temporary or indefinite period, the support or 
maintenance of persons having no legal claim npon him. Id. 

17. Nor does the mere temporary and indefinite union of persons 
in one houschold, directing their attention to a common object, con- 
stitute a family so as to exempt a homestead. Id. 

18. Nor will the hiring of servants, or the contributing to the 
support of persons permissively residing with a party, constitute a 
family. Id. 


IMPROVEMENTS IN GOOD FAITH. 

1. The statute authorizing the defendants to recover pay for their 
improvements (Paschal’s Dig., 5300) does not apply in cases where 
plaintiff recovers an undivided interest, as it would where the 
plaintiff recovers the entire tract of land. That statute was de- 
signed to protect the defendants from losing their improvements 
without compensation, but does not entitle them to pay for their 
improvements while retaining them on partition of the land. 
Neither was the statute designed to give defendants the right to 
object that the land should be so divided, if practicable, as t< gi 
to them the part they had improved. Yancy v. Batte, 46. 
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IMPROVEMEN'S IN GOOD FAITH—continued. 
2. That a defendant purchased land, knowing that his vendor 

held it under a deed from a married woman, defectively acknowl- 
edged, is not inconsistent with his good faith in such purchase ; 
and in such case it was error to exclude evidence of value of im- 
provements from the jury. Hill v. Spear, 583. 


INDEX. 








INJUNCTION. 

1, An injunction in full foree and effect when the final judg- 

ment was rendered, from which an appeal is prosecuted, remains 

in foree while the judgment is suspended or superseded by the 
appeal. Williams vy. Pouns, 141. 

2. An injunction suspending sale of property claimed as home- 
stead, or as separate property of the wife, under a trust deed to 
secure promissory notes, will have the effect of suspending the 
statute of limitations as to the notes. Id. 

3. A general allegation, that an administrator, represented in a 
general way at a public sale of land claimed as belonging to the 
estate, that the estate had good title to the same, with nothing 
more alleged to show any deception intended or accomplished by 
the administrator, is not sufficient, in a petition by the purchaser, to 
authorize the issuance of an injunction to enjoin a sale of the land, 
under a trust deed, to satisfy the purchase-money notes. Walker v. 
Burks, 206. 

4. F brought suit by injunction to restrain an administrator from 
selling land under trust deed to satisfy a note held by the adminis- 
trator against F for the purchase-money; the note was described in 
F’s petition, and the facts of its execution stated. The adminis- 
trator, in his answer, prayed for judgment on the note. At the 
trial, the injunction was dissolved, and, the cause being submitted 
to the court, a judgment was rendered for the administrator on the 
note, though the same was not offered in evidence: Held, That it 
was unnecessary for the administrator to set out the note, or for- 
mally declare on it in his answer, or to offer it in evidence, and there 
was noerror. Id. 

5. B recovered against C, in 1873, a judgment in the District 
Court for $121.50. In 1875, an execution was issued on the judg- 
ment, and levied on C’s land, who brought suit by injunction to 
enjoin the sheriff from proceeding, on the ground that the judgment 
was illegal and void, because the judge presiding was not in fact at 
the time ajudge. In November, 1876, the judge dissolved the injune- 
tion, and rendered judgment against C and his sureties on the 
injunction bond for $146.50, and costs, from which judgment C 
appealed. On a motion filed by B to dismiss the appeal for want 
of jurisdiction in the District Court : Held— 

1. That the District Court had control over the final process 
issued from it to execute its judgment. 
2. Though the injunction was issued in a separate suit, dock- 
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IN TUNCTION—continued. 
eted, and tried as a distinct suit, it was in its nature an inci- 
dent to the suit in which the judgment was rendered, on which 
the supposed illegal process issued. 

3. The District Court had at the time jurisdiction to render 
judgment in the first suit on which the process issued; and the 
amount involved in a subsequent and incidental proceeding, to 
correct the irregularity, abuse, or illegality of the final process 
issued upon it, is immaterial; and the fact of its being less than 
five hundred dollars cannot defeat the jurisdiction. Walker vy. 
McMaster, 213. 

6. An injunction suit was brought against trustees, to enjoin the 
saie of trust property, alleging the payment of the debt for which 
the trust was made, and specifying, as an item in the payment, an , 
agreement between plaintiff and the beneficiary of the trust, that a 
promissory note, indorsed by the maker of the trust deed to the 
beneficiary, was to be a credit upon the debt. The evidence showed 
that the note was assigned only as collateral, and while it had been 
prosecuted to judgment, nothing had been realized. ‘The court 
below allowed the amount of such note as a credit, until it should be 
accounted for, and enjoined the enforcement of the trust as to all 
but a small sum remaining due: Held, Error— 

{ 1. The relief was granted upon facts not pleaded. 

2. The court intimates that the facts may not authorize the 
relief; not deciding that a creditor may not pursue both the 
trust and collaterals until his debt be satisfied. Morphy v. Gar- 
rett, 247. 

7. On an injunction to restrain an execution issued upon a dor- 
mant judgment, when the defendant in the injunction suit asks 
that his judgment be revived, it is proper that such action be taken, 
there being no reason against it shown. Trevino vy. Stillman, 561. 


INSURANCE. 

1. The principle, that equity will reform a written contract, where 
there has been an innocent omission or insertion of a material stipu- 
lation contrary to the intention of the parties, is as applicable toa 
policy of insurance as to any other form of contract. Insurance Co. 
v. Lewis, 622. 

2. When the agent of an insurance company, to whom an appli- 
cant correctly stated the description of his property, makes a mis- 
take in reducing the application to writing, which is signed by the 
applicant, with a warranty of its correctness, and the mistaken de- 
scription is made a part of the policy, the act of the agent will 
operate as an estoppel to prevent the company from making the 
warranty available as a defense. Id. 

3. An applicant for a policy of insurance described his property 
as two-story frame buildings on lots 11, 14, and 14, in block number 

309. The evidence disclosed that applicant owned lots, correspond- 
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INSURANCE—continued. 
ing in number, on block number 609, on which were situated build- 
ings belonging to applicant, of the description given, while block 
number 309 was wholly unimproved : Held— 

1. That there was enough of the description which was true 
to correct the mistake in the number of the block by construe- 
tion, if open to correction at all. 

2. The fact that the rules of the company prohibited it from 
taking a risk of over $3,000 on one block, and that amount had 
already been taken on other houses on block number 609, but 
in favor of a party who had forfeited his policy by removal 
before the mistake in the new policy was made, cannot vary the 
rule which would permit the mistake to be corrected. The 
materiality of the number of the block to the making of the 
contract of insurance was a question of fact for the jury. Jd. 

4, A charge which assumes that the insurance company will 
be regarded as waiving a misdescription in the application, of the 
property insured, on account of the fact that the president of the 
company ascertained the mistake and took no steps to cancel the 
policy, is error, in the absence of facts showing that the presi- 
dent had authority to bind the company in contracts of insurance. 
Id. 


INTERVENOR. 

An intervenor in a suit in which the defendant’s goods have been 
sequestered, and who seeks to have a portion of the proceeds of the 
sequestered property applied to the payment of a former judgment 
for intervenor, rendered in a Magistrate’s Court, must make the 
original defendant a party to proceedings in error. Peiser v. Peti- 
colas, 483. 


JUDGMENT. 

1. The judgment as rendered in the District Court is an entirety 
as to all the parties against whom it is entered. It cannot be re- 
versed and remanded as to some of the parties, and affirmed as to 
the others. J?obinson v. Schmidt, 13. 

2. Where several parties defendants have distinct defenses, and 
go to trial jointly, and there is a joint verdict in their favor, error as 
to one affects the entire judgment; a reversal as to one, reverses as 
toall. Acklin v. Paschal, 147. 

3. Where the pleadings seek to cancel title deeds under which 
defendant is alleged to hold, the final judgment should conform to 
such pleadings; and in such case the ordinary judgment in trespass 
to try title would be error. Boles v. Linthicum, 220. 

4. A judgment founded upon service of citation upon two trustees, 
where there were ten, the presumption being as great that all have 
accepted and are competent to act as the two served, (there being 
no evidence of acceptance of the trust by any,) will not warrant the 
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JUDGMENT—continued. 


seizure and sale of property not in the possession or under the 
immediate control of the trustees served with citation. Witherspoon' 
v. FP. B..&. Gs... 0m 

5. Though it is not necessary to render judgment against the 
securities on a cost bond, when judgment is rendered for the de- 
fendant, yet if judgment be rendered against the securities, on 
error to the Supreme Court they would be proper parties to the 
writ. Cravens v. Wilson, 321. 

G. A judgment rendered in 1865 did not lose its lien on land, 
when execution was issued within a year after decision of the 
Supreme Court declaring the Stay law of 1866 unconstitutional. 
Notwithstanding that law was unconstitutional, its practical effect 
was to excuse a failure to have executions issued on judgments 
rendered in 1865 and 1866, within a year after their rendition, 
Cravens y. Wilson, 324, 

%. An intervenor claiming land improperly sold under an execu- 
tion against him, who in his prayer asking that the sheriffs ** deed 
to the defendant may be set aside, and for general relief,’’ is enti- 
tled, upon a verdict finding the illegality of the sheriffs sale, toa 
recovery of the land, to a writ of possession, and to judgment for 
rents and profits, if there be any. Id. 

8. A judgment rendered without including in the entry the 
names of the parties plaintiff or defendant, but in the caption giv- 
ing the firm-names, and in the body of the judgment plaintiffs 
recover of defendants, no names being given, will support a sale 
under execution issued reciting the names of all the parties, when 
the deed made under such sale is collaterally attacked, . Smith v. 
Chenault, 455. 

9. As a general principle, the judgment or decree of a court of 
competent jurisdiction is not only final as to the matters actually 
determined thereby,. but also upon all matters properly involved 
in the issue passed upon and determined by the court, and that all 
matters put in litigation by a previous suit, and which could have 
been adjudicated therein, are concluded by it; yet it cannot be so 
held, where the record clearly shows that the matter in question 
was not in fact passed upon by the court, or where, under the 
pleadings and verdict, it could not have been decided adversely to 
the party against whom the judgment is claimed to operate as res 
adjudicata. Teal v. Terrell, 491. 

10. A judgment was affirmed February 14, 1873, by the Supreme 
Court. On July 21, 1873, the clerk made out a mandate in the 
case, which was held up because of a motion for rehearing. The 
motion was overruled October 14, 1873, and the term at which the 
judgment was affirmed ended by adjournment November 28, 1873. 
Execution was issued in the court below October 21, 1874. On ap- 
plication to enjoin the execution on the ground that the judgmeat 
was dormant: Held— 
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JUDGMENT —continued. 


INDEX. 





1. From these facts, there is no presumption tlat a mandate 
was issued before the adjournment of the term of the Supreme 
Court at which the action was had. 

2. Prima facie, the judgment had not lost its vasidity, the 
exccution having issued within twelve months of the adjourn- 
ment of the court in which the judgment of affirmance was 
rendered, and within twelve months from the filing of the 
mandate, allowing a reasonable time, after the action of the 
court upon the motion for rehearing, within which to file the 
mandate. 

3. The law does not require the clerk to issue the mandate 
until the payment of his costs; nor, in the usual course of busi- 
ness, until the close of the term. 

4. Until the end of the term, the judgments of this court a 
within its control, and liable to be set aside, even after a motion 
for rehearing has been overruled. TZ'revino vy. Stillman. 561. 

11, On an injunction to restrain an execution issued upon a dor- 
mant judgment, when the defendant in the injunction suit asks that 
his judgment be revived, it is proper that such action be taken, 
there being no reason against it shown. Td. 

12. The judgments of the Supreme Court are not open to question 
or discussion, but are binding and conclusive upon the District 
Court, in the cases in which they are pronounced. Kendall v. 
Mather, 585. 

13. Where the Supreme Court has refused to annul a judgment of 
the District Court, brought before it on an appeal from a decree per- 
petuating an injunction restraining its collection, the District Court 
is bound by the judgment of the Supreme Court, and cannot reopen 
the questions relied on to avoid the judgment, nor continue the 
injunction so condemned. Jd. 

14. The withdrawal of his pleas by a defendant is an implied 
confession of judgment, having reference to the cause of action 
stated in the petition; but if the judgment should, in such cases, be 
rendered for a larger amount than is warranted by the cause of action 
stated, such error would not be cured by the implied confession re- 
sulting from a withdrawal of the answer. Janson v. Bank of Re- 
public, 599. 

15. No implied confession of judgment can result from a with- 
drawal of the answer, if, before its abandonment, exceptions to the 
petition had been insisted on by defendant, which were overruled. 
The error in overruling the exceptions could be considered on ap- 
peal. Id. 


"JUMENT BY DEFAULT. 


1. Judgment final by default against one of several defendants, 
cannot be entered until the disposition of the case as to the others. 
Boles v. Linthicum, 220. 
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JUDGMENT BY DEFAULT—continued. 


2. A judgment by default establishes, as against the party in 
default, the facts properly alleged by the plaintiff, and, when tha 
case is ready for final disposition, authorizes the entry against him 
of such judgment as the facts alleged may warrant. Id. 

3. The interlocutory judgment by default only deprives the de- 
fendant of the privilege of filing an answer, which otherwise he 
might do at any time prior to the call of the case for trial or final 
disposition. Id. 


JUDGMENT CREDITOR. 


A judgment creditor may either institute suit to have a convey- 
ance of land by the debtor declared fraudulent and the land sub- 
jected to his execution, or he may cause an execution to be levied on 
the land fraudulently conveyed by the debtor, and after purchasing 
at execution sale, he may then bring his suit to have the fraudulent 
conveyance set aside, and recover the land. Lynn v. Le Gierse, 138. 


JUDGMENT LIEN. . 


DORMANT JUDGMENT. 

JUDGMENT. 

1. A judgment rendered in 1865 did not lose its lien on land, when 
execution was issued within a year after decision of the Supreme 
Court declaring the Stay law of 1866 unconstitutional. Notwith- 
standing that law was unconstitutional, its practical effect was to 
excuse a failure to have executions issued on judgments rendered in 
1865 and 1866, within a year after their rendition. Cravens y. Witl- 
gon, 324. 

2. Though the levy of an execution on personal property is, as a 
general rule, prima-facie evidence of satisfaction of the execution, 
this presumption does not arise when possession of the property 
remains with the defendant in execution. Id. 


JUDICIAL KNOWLEDGE. 


CONFEDERATE MONEY, 1. 

The Supreme Court can know who is the county judge of a par- 
ticular county, only when his official acts come in review before it, 
and not apart therefrom. Lane v. Doak, 227 


JURISDICTION, 








SHERIFF, 2, 3. 

1. Under the Probate Act of 1848, (Paschal’s Dig., art. 1319,) a 
petition was not essential to give the court jurisdiction to order the 
sale of laud for the payment of debts; and when no petition asking 
a sale is found among the papers pertaining to the estate on file, 
it will be presumed that it had been lost, rather than that it had 
never been filed. Hurley vy. Barnard, 83. 
2. The fact that an administrator, under said Probate Act, waived 
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JURISDICTION—continued. 
a copy of citation, and accepted service in proceedings seeking the 
sale of land belonging to the estate for the payment of debts, will 
not authorize the conclusion that the court was on that account 
without jurisdiction to order the land sold. Jd. 
3. Since the adoption of the Constitution of 1876, the District 
Courts have no power to try causes pending therein, which, by the 


Constitution, are within the exclusive jurisdiction of justices of the 
peace. Hardeman vy. Morgan, 103. 

4. The right to reconvene, in attachment suits for damages, is 

limited by the jurisdiction of the court in which the plaintiff's suit 
is brought, or where it is legally pending when the defendant asserts 
his demand. Id. 
5. A defendant in attachment cannot, after the adoption of the 
Constitution of 1876, by reconvening, confer jurisdiction upon the 
District Court, in a case which, by the Constitution, is placed with- 
in the exclusive jurisdiction of a justice of the peace. Jd. 

6. The act of 1870, (Paschal’s Dig., art. 7638,) authorizing suits to 
be brought in the District Court of Travis county, on the official 
bonds of defaulting sheriffs, furnishes a cumulative remedy, and 
does not confer on that county exclusive jurisdiction in such cases, 
The county in which a defaulting sheriff has his residence had, 
under Paschal’s Dig., art. 1423, concurrent jurisdiction in suits on 
his official bond. Swan vy. The State, 120. 

7. The Constitution does not confer on the District Court appel- 
late or supervisory powers over the County Courts, except in mat- 
ters of probate and guardianship. Blythe v. Deaton, 198. 

8. In ordinary civil suits, involving amounts within their respect- 
ive jurisdictions, the District and County Courts are alike independ- 
ent each of the other, and their respective judgments can only be 
reviewed or relieved against in the same court where rendered, or 
by a resort to the proper appellate tribunal. Jd. 

9. When a suit was pending in the District Court for an amount 
over two hundred dollars, and less than five hundred dollars, on the 
18th April, 1876, it was the duty of the District Court to transfer it 
to the County Court; and if the District Court has neglected this 
duty, whatever judgment it may render will be reversed, and the 
cause remanded, because of a want of jurisdiction. Lane vy. Doak, 
297 


10. The Constitution of 1876 does not confer on the District 
Courts the power to entertain appeals from any other court than 
the County Court in cases of administration and guardianship; (art. 
5, sec. 8;) nor does the present Constitution, as did that of 1869, 
give to the District Court “ta geeral superintendence and control 
over inferior tribunals,’”’ which might have been exercised, by legis- 
lative direction, by some writ issued from the District Court. Zz- 
parte Towles, 413. 

11. It is not competent for the District Court, under its present 
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JURISDICTION —continued. 


organization, to entertain an appeal by force of, and in the man- 
ner prescribed by, the act of 1875, relating to the removal of county- 
seats. Id. 

12. An ex-parte proceeding in the District Court, by a voter who 
invokes its jurisdiction, to review the proceedings of the Commis- 
sioner’s Court in passing upon a contested elected for the location 
of the county-seat of his county, is wanting in all the attributes of 
a case or suit cognizable in the District Court. Such a proceeding 
has neither subject-matter nor parties conformable to its jurisdic- 
tion, Id. 

13. The judgments of the Supreme Court are not open to question 
or discussion, but are binding and conclusive upon the District Court, 
in the cases in which they are pronounced. Kendall vy. Mather, 
585. 

14. Where the Supreme Court has refused to annul a judgment of 
the District Court, brought vefore it on an appeal from a decree per- 
petuating an injunction restraining its collection, the District Court 
is bound by the judgment of the Supreme Court, and cannot reopen 
the questions relied on to avoid the judgment, nor continue the in- 
junction so condemned. Id. 

15. The Supreme Court having held a judgment of the District 
Court not to be a nullity, the District Court is concluded thereby, 
and cannot entertain further litigation uvon the grounds relied on 
to annul such judgment. Id. 

16. Where the District Court had jurisdiction uf the parties and 
of the subject-matter, a judgment granting relicf not prayed for is 
not a nullity. Jd. 


JURY. 


VERDICT, 1, 2, 3. 


JUSTICES OF THE PEACE, THEIR JURISDICTION. 








1. An appeal was taken to the District Court from an order, made 
by a justice of the peace, dismissing a cause, February 5, 1872; ex- 
ceptions were taken to the apgeal, anu, after the present Constitu- 
tion was adopted, the case was transferred to the County Court, in 
which judgment was rendered for a sum less than $200: J/eld, That 
the District Court had no jurisdiction to enjoin a sale under such 
judgment in the County Court. Blythe vy. Deaton, 198, 

2. The jurisdiction of a justice of the peace is determinable, on'a 
moneyed demand, by the amount of principal debt due when the 
suit is brought. (Const. of 1875, article 5, sec. 19; Acts of 1876, 
page 154.) If the amount actually due be less than two hundred 
dollars, however small the deficiency necessary to make the amount, 
the suit, if brought in the District Court, should have been trans 
ferred to a Justice’s Court, under the laws in force. Clark v. 
Brewn, 212. 
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LAND. A 
ALIEN. PAROL SALE OF LAND. 
COMMUNITY PROPERTY. PLEADING. 
DEED. PRE-EMPTION. 
HOMESTEAD. TRESPASS TO TRY TITLE. 
LIMITATION. VENDOR’S LIEN. 


LAPSED LEGACIES. 

Upon the dissolution of a corporation to which lands were devised, 
the lands revert to the heirs of the testator, and the party taking 
holds subject to the debts, if any, of the corporation, and subject to 
such defeuses as existed against the corporation at the time of its 
dissolution. Acklin v. Paschal, 147. 


LIEW. 
VENDOR’sS LIEN. 


LIMITATION. 

1. In an action of trespass to try title to land claimed as a locative 
interest by the plaintiff, it is error to instruct the jury, that if the 
contract for the location of the certificate which appropriated the land 
was made more than ten years before the institution of the suit, to 
find for defendant. Even should the suit be regarded as an action 
for specific performance, the plaintiff’s right to equitable relief would 
depend, not on the date of the contract, but upon the lapse of time 
after the cause of action accrued. McKin y. Williams, 89. 

2. When ten years have elapsed since the plaintiff should have sued 
to enforce an agreement for the conveyance of land, equitable relief 
will not be granted, without some excuse for the delay. Even after 
the lapse of ten years, there is no fixed rule prohibiting relief, if the 
circumstances of the case sufficiently account for and excuse the 
delay. Id. 

3. See case for facts which authorize the action of trespass to try 
title against a tenant holding over. Andrews y. Parker, 95. 

4. When the plaintiff’s title, as alleged, consists of a number of 
facts establishing a continued possession and claim under a color of 
title, with defined boundaries, for ten years, it is not error for the 
court to enumerate in the charge the various facts thus alleged, and 
instruct the jury to find for the plaintiffs, if they had been proved. 
Such a charge is not liable to the objection of being a charge on the 
weight of evidence. Id. 

5. See facts which authorize a recovery under the statute of limi- 
tations of ten years, by possession under color of title, with defined 
boundaries. Jd. 

6. An injunction suspending sale of property claimed as home- 
stead, or as separate. property of the wife, under a trust deed to 
secure promissory notes, will have the effect of suspending the stat- 
ute of limitations as to the notes. Williams y. Pouns, 141. 
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LIMITATION—continued. 

7. A deed for an undivided interest in a tract of land will not, 
under the five years’ statute of limitation, protect the grantee be- 
yond the interest it purports to convey. Acklin y. Paschal, 147. 

8. Upon a partition in which improvements occupied and held are 
allotted to one of the parties to the partition, the possession is thereby 
limited to the partition including such tenements. Id. 

9. A guardian of children may bring such suit under the act of 
February 2, 1860, although over three months had elapsed after the 
act or omission. March vy. Walker, 372. 

10. An unauthorized conveyance, by the suryiving husband, of 
community property, after the death of the wife, does not convey 
title, or color of title, to the interest therein vested in her heirs; 
and as to such interest, such conyeyance will not support a defense 
of limitation of three years. Veramendi y. Hutchins, 531. 

11. A contract between parties whose title deeds are of record, 
providing for placing tenants upon their land, in order to perfect- 
ing title by five years’ limitation, is not illegal. Nor were they re- 
quired to place on record their contract with their tenants so holding 
possession. Jd, 

12. Where a petition was filed, and several years elapsed before 
citations were issued, limitation runs to the issuance of citation, and 
is not stopped by the filing of the petition. Id. 

13. Application was made by an administrator de bonis non, in 
the Probate Court, for an order of sale enforcing the vendor’s lien 
for the payment of a claim allowed and approved during a former 
administration, and which at the time of its approval was owned by 
a firm, one of the members of which was surety on the bond of the 
administrator who had allowed the claim. The widow and children 
resisted the application, alleging that the first administrator had 
squandered the property of the estate, was insolvent, and was owing 
the estate; that the claim was assigned to the plaintiff with full 
knowledge of all the facts ; also pleading limitation of three and five 
years; that the land was the homestead of the family, &c.: Held, 
That the plea of adverse possession is not applicable to a moneyed 
demand. Ball v. Hill, 634. 


LIS PENDENS. 

1. Where it is in issue, whether a suit be pending for the recovery 
of land, to negative the existence of sach suit, the record of it, with 
order of dismissal, is evidence, but not of any fact appearing in the 
record. Burks vy. Watson, 107. 

2. Where a petition was filed, and several years elapsed before cita- 
tions were issued, limitation runs to the issuance of citation, an¢ is not 
stopped by the filing of the petition, Veramendi v. Hutchins, 531. 


LOCATIVE INTEREST. 
LIMITATION, 1, 2. 
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MANDATE. 
DORMANY JUDGMENT. 


MARITAL RIGHTS. 
COMMUNITY PROPERTY. 
SEPARATE PROPERTY. 
1. The power of the surviving husband to sell community prop- 

erty, for the purpose of paying community debts, has been recog- 
nized by repeated decisions, and it was not affected by the act of 
1856, (Paschal’s Dig., art. 4636,) amendatory of the marital-rights 
act, which enabled the survivor of the community to control and 
dispose of the community estate by filing an inventory and appraise- 
ment thereof. Wenar v. Stenzel, 484. 

2. There is no rule of law which requires the surviving husband 
to exhaust the personalty before selling land belonging to the com- 
munity estate, for the purpose of discharging community debts. Jd. 

3. It is believed to be a doctrine thoroughly incorporated into our 
legal system, that the interest of the husband and wife in commu- 
nity property is equal, and that it is immaterial whether the grant 
or deed thereto be in the name of the husband or wife separately, 
orto them jointly. Veramendi vy. Hutchins, 531. 

4. After the death of the wife, the husband cannot, by deed or 
bond, convey title, or color of title, to the interest of his deceased 
wife in the community property, unless empowered to sell or con- 
vey, by reason of community debts or obligations. Id. 





MARRIED WOMEN. 

LIMITATION. 

COMMUNITY, PROPERTY. 

1. A married woman, in the absence of fraud, or of knowledge 
therecf on the part of the beneficiaries in a trust deed, given ona 
bona-fide consideration, cannot impeach the certificate of the officer 
taking her privy acknowledgment. Williams vy. Pouns, 141. 

2. The deed of a married woman is not complete, so as to convey 
title to land, without the certificate of privy acknowledgment pre- 
scribed by the statute; and its absence cannot be supplied by parol 
evidence. Looney v. Adamson, 619. 


MEASURE OF DAMAGES. 

DAMAGES, 

1. The liability under the statute (Paschal’s Dig., 3796) for failure 
by a sheriff to make a levy, being prima facie the full amount 
of the judgment, interest, and costs, may be limited by evidence 
showing that only a less sum could have been realized by a levy. 
Robinson v, Schmidt, 13. 

2. The measure of damages on a breacn of warranty of title to 
land, where the purchaser has voluntarily removed the incumbrance, 
or acquired the paramount title, is limited to the amount reasonably 
paid for that purpose. McClelland v. Moore, 355. 








MENTAL WEAKNESS. 





EVIDENCE. 
WILL, 4. 


MISTAKE. 


1. An applicant for a policy of insurance described his property 
as two-story frame buildings on lots 11, 14, and 15, in block num- 
ber 309. ‘The evidence disclosed that applicant owned lots, corre- 
sponding in number, on block number 609, on which were situated 
buildings belonging to applicant, of the description given, while 
block number 309 was wholly unimproved: Held— 

1. That there was enough of the description which was true 
to correct the mistake in the number of the block by construc- 
tion, if open to correction at all. 

2. The fact that the rules of the company prohibited it from 
taking a risk of over $3,000 on one block, and that amount had 
already been taken on other houses on block number 609, but in 
favor of 2 party who had forfeited his policy by removal before 
the mistake in the new policy was made, cannot vary the rule 
which would permit the mistake to be corrected. The material- 
ity of the number of the block to the making of the contract of 
insurance was a question of fact for the jury. Insurance Co. v. 
Lewis, 622. 

2. A charge which assumes that the insurance company will be 
regarded as waiving a misdescription in the application, of the 
property insured, on account of the fact that the president of the 
company ascertained the mistake and took no steps to cancel the 
policy, is error, in the absence of facets showing that the president 
had authority to bind the company in contracts of insurance. Id, 


MORTGAGE. 





1. A purchaser from a mortgagor may recover the land mort- 
gaged, in trespass to try title, against parties holding under a fore- 
closure sale to which the plaintiff was not a party. Such foreclo- 
sure proceedings do not affect the right of a purchaser Yrota the 
mortgagor prior to the suit for foreclosure, and not made a party to 
such suit. Morrow y. Morgan, 304. 

2. A mortgage containing a clause that the mortgagor shal’ have 
possession, without paying rent, of the mortgaged property until 
a fixed date, is not to be construed thereby to confer the right of pos- 
session thereafter to the mortgagee. Id. 


MOTION. 





REHEARING. 
1. A motion may be properly entertained in the court wnere judg- 
ment was rendered against a sheriff for not executing process issued 
under the judgment, though the sheriff may reside in another county. 
Robinson v. Schmidt, 13. 
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MOT1ON—continued. 
2. A motion against a sheriff, without mentioning his name, and 
desiguating him only as ‘“*the sheriff of Brazoria county,” having 

for its object the correction of irregular proceedings under a judg- 
ment, by the sheriff of that county, cannot be entertained as an ori- 
ginal proceeding, there being no proper party defendant. Weems 

v. Sheriff of Brazoria County, 481. 


MOTION TO ADVANCE. 
NEW RULES. 


NEW CAUSE OF ACTION. 
AMENDMENT. 





NEW RULES. 
1. **'The power to make rules and regulations’’ conferred upon 
the Supreme Court by the Constitution of 1876, for the express 
purpose of regulating the proceedings and expediting the business 
in the courts, must have designed more than the making of a few 
short rules of court, such as had formerly been made. Texas Land 

Co. v. Williams, 602. 

2. The rules of the District Court and of the Supreme Court, lately 
adopted, are shaped with reference to each other, and are designed 
to establish a counected system of judicial procedure, from the 
petition filed in the District or County Court, to the tinal judgment 
in the Supreme Court or Court of Appeals. Jd. 

3. The rules are also designed to require the parties, through 
their counsel, to assume the responsibility of selecting the material 
questions at issue, as presented in the record, and to present them 
by their briefs in such way as to exhibit them plainly to the court, 
and as will require the counsel to meet each other understandingly 
in the consideration and discussion of the same questions. Id. 

4. This court will require a substantial compliance with rules 29, 
30, 31, 36, and 40, before granting a motion to set aside a submis- 
sion and to advance acase. Id. 

5. Rules 56, 57, 58, and 59, providing for setting asile cases al- 
ready submitted, and advancing them on the docket, discussed, illus- 
trated, and explained. Id. 

6. The main object of the brief, as provided for under the new 
rules, is to get something definite—capable of being understood 
alike by the court and by both parties—to found an argument upon. 
Id. 

7. Under the new rules, the brief is a mere statement of the 
points or propositions relied upon t6 reverse or affirm the judgment, 
the matters in the record pertinent to sustain or rebut these points, 
and a reference to the authorities relied upon by the parties. Haley 
v. Davidson, 615. 

8. Each point must refer to and show under which assignment 
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NEW RULES—continued. 
of error presented, and must present ec.early and tersely a single 
proposition. Id. 

9. When a proposition is presented for the reversal of the judg- 
ment, the first inquiry for the court is to ascertain whether the mat- 
ters in the record warrant and justify it. To enable the court to 
determine this, the statement must show what is in the record bear- 
ing upon the proposition. Jd. 

10. If the statement is contradicted by the appellee, he must make 
his counter-statement of matters in the record in reference to the 
same point. Jd. 

11. The statement and counter-statement must not be made by 
copying, but by stating substantially what the record contains, with 
reference to the pages of the record. Id. 


NEW TRIAL. 

1. It has long been settled, that a bill for a new trial must show 
sufficient matter to have entitled the party to a new trial, if applied 
for during the term, and a sufficient legal excuse for not having 
then made his application. Bryorly vy. Clark, 345. 

2, It seems clear, on principle and authority, that if it were still 
in a party’s power to move for a new trial in the court that tried the 
cause, he could only be justified, if at all, in resorting to a separate 
suit, in the nature of a bill in equity, by showing that under the cir- 
cumstances the remedy by motion was inadequate or uncertain. Jd, 

3. The judgments of a court are under its control during the 
term at which rendered, and a second motion for new trial may be 
allowed. That one motion for a new trial has been overruled, is 
not a sufficient reason for resorting to a new suit, instead of filing 
a second motion, setting up the same matters relied on in such new 
suit. Jd, 


NOTARY PUBLIC. 
It seems that a record would not be rendered invalid as notice, by 
showing that the deed was acknowledged before a notary public 
outside of his county. Peterson vy. Lowry, 408. 


NOTE PAYABLE ON CONTINGENCY. 

A note payable on contingency, that lands, for which it is in part 
payment, should be recovered by the payee of the note, becomes 
payable upon the surrender of the land by the adverse claimant ; 
and it does not affect the note, either as to its validity or its securi- 
ties, that it was assigned to the adverse claimant in consideration of 
its release. Burks vy. Watson, 107. 


NOTICE. 
REGISTRATION, 
1. Uf a fact is recited in a deed through which a party claims title 

to land, he is held to have notice of that fact. Willis v. Gay, 463. 
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NOTICE—continued. 
2. The recital in a deed that the consideration was “‘secured to 

be paid to us [the grantors] by the’’ grantee, conveys the intelli- 
gence, to any one who might inspect it, that the money was not 
paid down for the land, and that it was secured by the grantee to 

be paid at some future time; which facts are sufficient to excite in- 
quiry which, if followed to its proper source, would lead to full 
notice. Id. 











NULLITY. 

1. Where the District Court had jurisdiction of the parties and of 

the subject-matter, a judgment granting relief not prayed for is 
nota nullity. Kendall v. Mather, 585. 

2. The Supreme Court having held a judgment of the District 
Court not to be a nullity, the District Court is concluded thereby, 
and cannot entertain further litigation upon the grounds relied on 
to annul such judgment. Jd. 





PAROL CONTRACT FOR SALE OF LAND. 

1. See discussion of principles governing suits to enforce parol 
contracts for sale of land. Edwards v. Norton, 291. 

2. The unsupported oath of the plaintiff to a parol contract for 
the sale of land, will not warrant a decree for specific performance. 
Id. 

3. Work and labor by plaintiff done upon land cannot be consid- 
ered as a payment made to the defendant in an action to enforce a 
parol sale of the land upon which the work and labor were expend- * 
ed. Id. 


























¥,.RTIES. 

1. In a suit to enforce the vendor’s lien, the defendant cannot 
bring in his own vendce as a party defendant, if resistance be made 
by the plaintiff. Wood v. Loughmiller, 203. 

2. Where the pleadings of plaintiff show the legal title to the 
land sued for to be in one of several defendants, and that such title 
so held is for the benefit of one of the defendants, and the equitable 
powers of the court are invoked to cancel and annul such title, the 
beneficiary is a necessary party, and a decree will not be rendered 
without such party. Boles v. Linthicum, 220. 

3. A purchaser from a mortgagor may recover the land mort- 
gaged, in trespass to try title, against parties holdiig under a fore- 

closure sale to which the plaintiff was not a party. Such foreclosure 
proceedings do not affect the right of a purchaser from the mort- 
gagor prior to the suit for foreclosure, and not made a party to such 
suit. Morrow v. Morgan, 304. 

4, In a motion filed as an original proceeding against one who, as 
sheriff, is alleged to have improperly sold land, uuder a judgment 
in favor of the party making the motion, and which seeks to correct 











INDEX. §R45 


PARTIES—continued. 


the sheriff ’s deed, so that it shall convey a jarger estate, the defend- 
ant in the original suit is a necessary party; and he is also a neces- 
sary party in the appeal bond, when the maker of the motion ap- 
peals from a judgment overruling the motion. Weems vy. Sheriff of 
Brazoria County, 481. 

5. An intervenor ina suit in which the defendant’s goods have 
been sequestered, and who seeks to have a portion of the proceeds 
of the sequestered property applied to the payment of a former 
judgment for intervenor, rendered in a Magistrate’s Court, must 
make the original defendant a party to proceedings in error. Peiser 
v. Peticolas, 483. 

G. An alleged joint title, in trespass to try title, is not supported 
by titles in severalty to the individuals constituting the plaintiffs. 
Teal v. Terrell, 491. 

7. The original petition alleged that the account was made with 
Cyrus and J, W. Thompson, doing business under the firm-name of 
A. B. Thompson & Co. An amendment was made, alleging that 
the same account was made with A. B. Thompson, Cyrus Thomp- 
son, and J. W. Thompson, doing business under the firm-name of 
A. B. Thompson & Co., and that the account was made with 
them, alleging the death of A. B. Thompson before the institution 
of the suit: JZeld, That such change of the description of parties 
cannot be said to constitute a new cause ofgiction. Thompson v. 
Swearengin, 555, 

8. Plea setting up that defendant holds by purchase of a vendee 
of plaintiffs, and asking a moneyed judgment against plaintiffs in 
event of their recovery of land sued for. ‘The conveyance from 
plaintiff, a married woman, was not duly executed by privy examin- 
ation, &., and excluded: Held— 

1. On excluding the deed from plaintiff, the remaining testi- 
mony became irrelevant. 

2. That the plaintiff’s vendor was a necessary party to relief 
for purchase-money paid, &c. Andrews v. Spear, 567. 


PARTITION. 
Upon a partition, in which improvements occupied and held are 
allotted to one of the parties to the partition, the possession is there- 
by limited to the partition including such tenements. Acklin v. 
Paschal, 147. 


PARTNERSHIP. 
See case for facts held sufficient as evidence of a partnership. 
Brinkley v. Harkins, 225. 


PATENT. 
1. Where both parties claim under patents regularly issied, and 
under locations and surveys legally made and returned to the land 
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office, the initial proposition in the consideration of such case is to 
ascertain which claim first attached to the land. O’Neal v. Man- 
ning, 403. 

2. The only effect of plaintiff having patent of elder date, is to 
throw upon defendant the burden of proving that his title attached 
at an earlier date than that of plaintiff. Such proof being made, it 
then devolved on plaintiff to show an abandonment, so as to make 
the land vacant at the location of the junior title. Jd. 








PARTIES. 

1. A brought suit against B and wife on a promissory note secured 
by deed of trust on land, and, the trustee being dead, prayed the 
court to appoint a trustee to execute the trust, and for judgment on 
the note. Defendants, after a general denial, pleaded that the prop- 
erty conveyed in trust was a homestead when their deed was made, 
and that it still remained such; to which plea the court overruled 
exceptions filed by plaintiff. A judgment was rendered for plain- 
tiff, for the amount of the note; but neither in it nor in the charge, 
nor verdict, was any reference made to the trust; and the case was 
appealed, without statement of facts or bills of exception. In the 
judgment, the following recitation occurs: ‘*‘ And now come the 
parties by their attorney; and thereupon the court refused to ap- 
point a trustee ; to which ruling of the court plaintiff excepts, and 
gives notice of appeal. Thereupon eame a jury,”’ &c.: LHeld— 

1. The record failing to show that an issue had been settled, 
upon which the rights of the plaintiff to have a trustee appoint- 
ed depended, there was no error in the court failing to appoint 
one. 

2. The plea setting up homestead rights will not be consid- 
ered by the court, because, whether right or wrong, since it was 
waived or not relied on by either party at the trial, it became an 
immaterial issue. 

3. Facts cannot be regarded as established when not incor- 
porated in the record, so as to enable the court to revise them 
as substantive parts of it. 

4, The Supreme Court will not decide upon questions arising 
upon an issue made by a plea, which plea, upon exceptions, is 
sustained, when the issue thus made is waived upon the trial, 
and not passed on by the jury. Jreeman vy. Moloney, 22. 

2. In passing upon the sufficiency of the petition, under genera: 
exceptions, it must be held by the court that everything is alleged 
properly which is embraced in the allegations made, upon a reason- 
able construction of their import, as aided or explained by that 
which appears in exhibits pertinent to the issues made. Burks v. 
Watson, 107. 

2. The use and purpose of an exhibit is to set forth, in detail, 











INDEX. 687 


PLEADING—continued. 








that which is alleged in more general tcrms, or to embody in the 
record such facts as will, in legal effect, amount to the facts as 
alleged in the petition, or to aid the allegations in fixing more accu- 
rately and definitely their import; but not to supply the omission 
or allegations necessary to present a good cause of action. Jd. 

4. B brought suit against the heirs of D to recover land which 
he alleged D had purchased with money placed in his hands for 
that purpose, by B; the title was taken in D’s name, though the 
petition alleged that D had promised to convey the land to B, and 
hed died before doing so. To this a general denial was pleaded. 
The evidence showed that the purchase was made by D, with funds 
accruing from a partnership enterprise between B and D, and no 
settlement was shown, nor was the value of the land shown on the 
trial: Held, Since the evidence developed a case entirely different 
from that made in the pleading, judgment should haye been render- 
ed for the defendant. Brinkley v. Harkins, 225. 

5. In trespass to try title, a petition which alleges title and seizin 
in the plaintiff on the 18th of January, 1873, and ouster by defend- 
ant on the 12th of March, 1875, is not on that account defective, on 
general exception. Evans vy. Womack, 230. 

6. The petition, in trespass to try title, is not that character of 
pleading which is required to be “certain, to a certain intent, in 
every particular,’ as those terms are understood at common law. Td. 

7. A general allegation, that an administrator, represented in a 
general way at a publie sale of land claimed as belonging to the 
estate, that the estate had good title to the same, with nothing more 
alleged to show any deception intended or accomplished by the 
administrator, is not sufficient, in a petition by the purchaser, to 
authorize the issuance of an injunction to enjoin a sale of the land, 
under a trust deed, to satisfy the purchase-money notes. Waik. 
v. Burks, 206. 

8. An answer resisting a suit for the possession of negotiabs 
notes in possession of defendant, on the ground that they are neid 
as collateral security, should show the amount of the debt secured 
by them. Juyler v. Dahoney, 234. 

9. In an action to rescind a contract, a proffer to perform, made 
in defense, should show an ability to comply, or a reasonable pros- 
pect of being able to doso. Hart v. Bullion, 278. 

10. An offer to make deeds to lands by a party in whom it appears 
the title thereto is not vested, is not a defense to an action to rescind 
a contract for the failure of the defendant to *‘ make a good and suf- 
ficient title’; which stipulation formed part of the contract sought 
to be rescinded, and the failure of title is alleged as the reason for 
rescission. Jd, 

11. An intervenor claiming land improperly sold under an execu 
tion against him, who in his prayer asking that the sheriff’s ** dee: 
to the defendant may be set aside, and for general relief,’’ is entitlec 
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upon a verdict finding the illegality of the sheriff’s sale, to a recovery 
of the land, to a writ of possession, and to judgment for rents and 
profits, if there be any. Cravens v. Wilson, 324. 

12. In a suit by minor children for damages under said ac., the 
objection that the petition failed to allege that there were no surviv- 
ing parents or widow, is not available under a general exception to 
the petition. March y. Walker, 372. 

13. A motion against a sheriff, without mentioning his name, and 
designating him only as ** the sheriff of Brazoria county,’’ having for 
its object the correction of irregular proceedings under a judgment, 
by the sheriff of that county, cannot be entertained as an original 
proceeding, there being no proper party defendant. Weems vy. Sher- 
iff of Brazoria County, 481. 

14, The original petition upon a rejected account against an ad- 
ministrator contained the value of each item in both coin and cur- 
rency. Anamendment setting out the same items, with value of each 
item in coin or currency, according as it was in fact made, is nota 
new cause of action, nor subject to exception because not presented 
to the administrator. Thompson vy. Swearengin, 555. 

15. In a suit on a promissory note, if there be no breach for non- 
payment alleged in the petition, that defect will, on appeal, be re- 
garded as waived, and cured by a withdrawal, at the trial, of gen- 
eral denial and general exceptions filed by defendant, when a judg- 
nent nihil dicit has been rendered for the amount of the note. Jan- 
son v. Bank of Ltepublic, 599. 


POWER. 





PRESUMPTION. 


PRACTICE. 




















JUDGMENT. 

PRACTICE IN DISTRICT COURT. 

PRACTICE IN SUPREME COURT, 2. 

1. A motion may be properly entertained in the court where judg- 
ment was rendered against a sheriff for not executing process issued 
under the judgment, though the sheriff may reside in another county. 
Robinson v. Schmidt, 13. 

2. The liability under the statute (Paschal’s Dig., 3796) for failure 
by a sheriff to make a levy, being prima facie the full amount of the 
judgment, interest, and costs, may be limited by evidence showing 
that only a less sum could have been realized by a levy. Id. 

3. In the record of a cause pending on error, 2i\d attached to 
what purported to be a statement of facts, was the following agree- 
ment, signed by the counsel for plaintiff and defendant, viz.: ‘* It is 
hereby agreed that this statement of facts in this case may be filed 
asa part of the record in this case, and may be so treated and con- 
sidered by the Supreme Court, without the approval of the presiding 
* 
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judge who tried the cause’’: Held, That such an agreement cannot 
supersede the necessity of the approval of the presiding judge, so as 
to entitle the agreed statement to be regarded and treated as would 
a statement of facts, made out and certified to in accordance with 
the statute. (Paschal’s Dig., 1490.) Johnson vy. Blount, 38. 

4, The plaintiff below brought suit February, 1871, upon a note for 
two thousand dollars, executed March, 1863, and due twelve months 
after date. The defendant pleaded that the note was given for a 
slave, and that it was intended by the parties to be paid in Confed- 
erate currency, ** which, at the time of giving the note, was of but 
little value,’? and which, at the maturity of the note, was worth 
**five dollars in specie for one hundred dollars in Confederate cur- 
rency.”? ‘To this plea there was a general exception, not ruled on 
by the court. On the trial, the plaintiff.excepted to evidence offered 
to show the value of Confederate paper when the note matured, 
which was overruled. The jury were instructed to return a verdict, 
if they found the note was payable in Confederate money, for its 
value at maturity. They found, by their verdict, for plaintiff, and 
that the note was ‘‘contracted to be paid in Confederate money,” 
which was worth ‘* twenty for one at the time of the maturity of 
the note”: JZeld— 

1. It was competent for the defendant to plead and prove that 
the amount specified in the note was contracted to be paid in 
Confederate currency, so as to show the true meaning of the 
word *‘dollars,’’ as used in the note. 

2. The charge of the court, though not as specific as the spe- 
cial plea, or the verdict of the jury, cannot be objected to as too 
indefinite ; the wording of the verdict, which found that the note 
**was contracted to be paid in Confederate money,”’ shows that 
the jury was not misled by the generality of the charge, to de- 
fendant’s injury. 

3. In the absence of a statement of facts, it must be presumed 
the evidence was sufficient to authorize the jury to find the 
truth of the allegations as they did. 

4, The objection that the jury did not estimate the value of 
Confederate money at the date of the execution of the note, can- 
not be heard, when raised for the first time in the case, in the 
Supreme Court, since it does not go to the foundation of the 
action. 

5. The time at which the value of the Confederate currency 
should have been estimated was the date of the execution of the 
note. The defendant’s plea presented a good defense to part of 
the amount sued for, although it mentioned a wrong date at 
which it was proper to estimate the value of Confederate money 
but the plaintiff acquiesced in this as a question of pleading, by 
not insisting upon his exception, or alleging or offering to prove 
its value at a different date; and the error is not one for which 


44 














390 INDEX. 


PRACTICE—continued. 
a reversal can be claimed, since there is nothing in the record to 
show that the plaintiff was prejudiced by the estimated value, 
and the court will not judicially know the value of Confederate 
money at any specified time. Johnson v. Blount, 38. 

5. Where an agent conveyed land of his constituents; in a suit to 
enforce the vendor’s lien for the purchase-money in such sale, the 
admission of a deed by said constituents, ratifying the act of the 
agent, not recorded, while erroneous, still, being immaterial, the 
adinission is not cause for reversal. Burks v. Watson, 107. 





6. Where it is in issue, whether a suit be pending for the recovery 
of Jand, to negative the existence of such suit, the record of it, with 
order of dismissal, is evidence, but not of any fact appearing in the 
record. Id. 

7. If the entire record (pleadings, verdict, charge, and judgment) 
shows that an issue properly made in the cause was, by the court, 
submitted to the jury, and there is nothing in the record to show 
the contrary, the issue must be held to have been adjudicated. 
Roberts vy. Johnson, 133. 

8. A judgment creditor may either institute suit to have a convey- 
ance of land by the debtor declared fraudulent and the land sub- 
jected to his execution, or he may cause an exccution to be levied 
on the land fraudulently conveyed by the debtor, and after purchas- 
ing at execution sale, he may then bring his suit to have the fraud- 
ulent conveyance set aside, and recover the land. Lynn v. Le Gierse, 
138. 

9. When the judgment creditor becomes the purchaser at execu- 
tion sale, and brings suit against the judgment debtor and his ven- 
dee, to set aside the conveyance for fraud, if, under the pleadings 
and charge of the court, a general verdict, in favor of plaintiff, es- 
tablishes, amongst other things, a fraudulent intent on the part of 
the debtor in making the conveyance, and that the vendee was af- 
fected with notice of that intent, such general verdict would be suffi- 
cient to authorize the cancellation of the conveyance made by the 
debtor, so far as the same might affect the plaintiff's rights. Id. 

10. An injunction in full force and effect when the final judg- 
ment was rendered, from which an appeal is prosecuted, remains in 
force while the judgment is suspended or superseded by the appeal. 
Williams v. Pouns, 141. 

11. In an action of trespass to try title, instituted by heirs against 
parties holding adversely to the estate of their ancestors, a legatee 
entitled to a moneyed legacy, and not seeking to subject the land 
to sale, cannot intervene and recover the land. Achlin v. Paschal, 
147. 

12. In such proceedings, parties cannot litigate their rights as 
forced heirs as against the provisions of a will duly probated, under 
which incidents to the property in litigation have attached. <A di- 
rect attack against the will would be necessary by those claiming 
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rights under the law of forced heirship existing at the death of the 
testator. Id. 

13. F brought suit by injunction to restrain an administrator from 
selling land under trust deed to satisfy a note held by the adminis- 
trator against F for the purechase-mouey ; the note was described in 
F’s petition, and the facts of its execution stated. The admiuistra- 
tor, in his answer, prayed for judgment on the note. At the triaL 
the injunction was dissolved, and, the cause being submitted to the 
court, a judgment was rendered for the administrator on the note, 
though the saine was not offered in evidence: Held, That it was 
unnecessary for the administrator to set out the note, or formally 
declare on it in his answer, or to offer it in evidence, and there was 
no error. Walker vy. Burks, 206. 

14, Where the record shows, in the bill of exceptions, that certain 
testimony was excluded, and in the statement of facts, that the 
same testimony was admitted, the appellate court will not deter- 
mine which is correct, and cannot say that the court below was in 
error in excluding the testimony, as shown in the bill of exceptions. 
McMichael vy. Truehart, 216. 

15. An affidavit made for the purpose of authorizing the introduc- 
tion in evidence of a copy of a deed, need not in terms allege that 
the original is ‘‘lost,’’ if it states facts reasonably showing that it 
was lost. Evans v. Womack, 230. 

16. In a suit to establish ownership in certain promissory notes, 
and to enforce the vendor's lien upon land for which they were 
executed, in which suit a remote purchaser is made party only for 
the purpose of reaching the land, but who defended, claiming as an 
innocent purchaser, the verdict not ascertaining that the purchaser 
had notice, or otherwise passing upon his right, it was error to ren- 
der judgment against such purchaser. JIuyler v. Dahoney, 234. 

17. An injunction suit was brought against trustees, to enjoin the 
sale of trust property, alleging the payment of the debt for which 
the trust was made, and specifying, as an item in the payment, an 
agreement between plaintiff and the beneficiary of the trust, that a 
promissory note, indorsed by the maker of the trust deed to the 
beneticiary, was to be a credit upon the debt. The evidence showed 
that the note was assigned only as collateral, and while it had been 
prosecuted to judgment, nothing had been realized. The court 
below allowed the amount of such note as a credit, until it should 
be accounted for, and enjoined the enforcement of the trust as to 
all but a small sum remaining due : Held, Error— 

1. The relief was granted upon facts not pleaded. 

2. The court intimates that the facts may not authorize the 
relief; not deciding that a creditor may not pursue both the 
trust and collaterals until his debt be satisfied. Morphy v. 
Garrett, 247. 

18. In a suit for land by the heirs of a deceased wife against ven- 
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dees of the husband, subsequent to the wife’s death: Held, That the 
fact of heirship and that the land was community property at the 
death of the parent being established, the children of the deceased 
are entitled to recover, unless some equitable defense be made. 
Johnson v. Harrison, 257. 

19. Children of the deceased member of the community, suing 
the vendee of the Survivor, occupy the same position as in other 
eases of heirship. They show a legal title, and are therefore en- 
titled to recover, unless a valid sale be shown. Id. 

20. On general demurrer, every reasonable intendment will be 
indulged in favor of the pleading thus excepted to. Whetstone v. 
Coffey, 269. 

21. As an abstract question, what is reasonable time may be one 
of law; but unless the facts are admitted, its determination becomes 
a mixed question of law and fact. Hart v, Bullion, 278. 

22. A defendant claiming under such foreclosure sale may, by 
cross-bill, be subrogated to the rights of the mortgagee to the extent 
of his purchase-money, and compel an adjustment of the equities 
between the parties. Jforrow v. Morgan, 304. 

23. A charge of court hypothetical in its character, not warranted 
by the evidence, which may have misled the jury, will be cause for 
a reversal. See this case for such a charge. Cravens vy. IWilson, 324. 

24, The District Court may reconsider its ruling dismissing a peti- 
tion, and may overrule exceptions thereto, in whole or in part; and 
the plaintiff in the bill has no cause of complaint, unless special 
injury resulted, which should be shown by bill of exceptions. Bry- 
orly v. Clark, 345. 

25. That the jury, in the verdict for damages, failed to apportion 
the amount found among the several plaintiffs as allowed by the 
statute, (Paschal’s Dig., 16,) in the absence of objection to such 
omission, is not ground for reversal of 9. judgment rendered upon it. 
March v. Walker, 372. 

26. No objections to an instrument offered in evidence, not made 
in the court below, will be considered on appeal, even though objec- 
tions be apparent upon it, and the original be sent up with the ree- 
ord. Ragsdale v. Robinson, 379. 

27. To warrant the exclusion of a deed duly proven and offered 
in evidence, the court must be able to determine, from inspection 
of it, that it is absolutely void, or that it was for other and different 
land than that claimed. Id. 

28. After a deed has been admitted in evidence, parol testimony, 
introduced in rebuttal, will not authorize the court to withdraw it 
from the jury. The testimony goes with the deed to the jury for 
their action. Jd. 

29. An ex-parte proceeding in the District Court, by a voter whe 
invokes its jurisdiction, to review the proceedings of the Commis- 
sioner’s Court in passing upon a contested election for the location 
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of the county-seat of his county, is wanting in all the attributes of a 
case or suit cognizable in the District Court. Such a proceeding 
has neither subject-matter nor parties conformable to its jurisdiction. 
Ex-parte Towles, 413. 

30. A deed made by one defendant to another defendant, and 
being a link in the title claimed by defendants adverse to that of 
the plaintiff, and which deed had been filed by defendants in the 
suit, and notice given to plaintiff of such filing, and of the recording 
of which by part of the defendants there is evidence, may be intro- 
duced by plaintiff without further proof, and especially so when 
there was no effort to discredit it made by the defendants. Smith v. 
Chenault, 455. 

31. The exclusion of testimony which is insufficient to establish 
the plea to sustain which it is offered, is no ground for reversal on 
appeal. Andrews v. Spear, 567. 

32. In a suit on a promissory note, if there be no breach for non- 
payment alleged in the petition, that defect will, on appeal, be re- 
garded as waived, and cured by a withdrawal, at the trial, of general 
denial and general exceptions filed by defendant, when a judgment 
nihil dicit has been rendered for the amount of the note. Janson v. 


Bank of Republic, 599. 


PRACTICE IN DISTRICT COURT. 


Country CouURT, 3. New RULES. 
INJUNCTION. PLEADING. 
JUDGMENT. TRESPASS TO TRY TITLE. 


1. A plea in abatement is not waived by the mere fact that other 
pleas were at the same time filed by the same party. Jobinson v. 
Schmidt, 13. 

2. Where several parties defendants have distinct defenses, and go 
to trial jointly, and there is a joint verdict in their favor, error as to 
one affects the entire judgment; a reversal as to one, reverses as to 
all. Acklin v. Paschal, 147. 

3. An appeal was taken to the District Court from an order, made 
by a justice of the peace, dismissing a cause, February 5, 18725 ex- 
ceptions were taken to the appeal, and, after the present Constitu- 
tion was adopted, the case was transferred to the County Court, 
in which judgment was rendered for a sum less than $200: Held, 
That the District Court had no jurisdiction to enjoin a sale under 
such judgment in the County Court. Blythe vy. Deaton, 198. 

4. B recovered against C, in 1873, a judgment in the District Court 
for $121.50. In 1875, an execution was issued on the judgment, and 
levied on C’s land, who brought suit by injunction to enjoin the 
sheriff from proceeding, on the ground that the judgment was ille- 
gal and void, because the judge presiding was not in fact at the 
time a judge. In November, 1876, the judge dissolved the injune- 
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PRACTICE IN DISTRICT COURT—continued. 
tion, and rendered judgment against C and his sureties on the in- 
junction bofd for $146.50, and costs, from which judgment C appeal- 
ed. Ona motion filed by B to dismiss the appeal for want of juris- 
diction in the District Court: Held— 

1. That the Distriet Court had control over the final process 
issued from it to execute its judgment. 

2. Though the injunction was issued in a separate suit, dock- 
eted, and tried as a distinct suit, it was in its nature an incident 
to the suit in which the judgment was rendered, on which the 
supposed illegal process issued. 

3. The District Court had at the time jurisdiction to render 
judgment in the first suit on which the process issued; and the 
amount involved in a subsequent and incidental proceeding, to 
correct the irregularity, abuse, or illegality of the final process 
issued upon it, is immaterial; and the fact of its being less than 
five hundred dollars cannot defeat the jurisdiction. Walker v. 
Me Master, 213. 

5. Continuances are counted as first, second, or subsequent appli- 
cations, from the filing of the suit,—not from the reversal of a case 
on appeal or error. McMichael vy. Truehart, 216. 

6. See application held insufficient on second application for con- 
tinuanee. Jd. 

7. Where, in an application for second continuance, it appears 
that there is other testimony than that sought, the application should 
show on its face facts from which the court could determine whether 
the desired testimony was essential to the case of the party making 
such application. Id. 

8. A judgment by default establishes, as against the party in de- 
fault, the facts properly alleged by the plaintiff, and, when the case 
is ready for final disposition, authorizes the entry against him of 
such judgment as the facts alleged may warrant. Boles v. Linthi- 
cum, 220. 

9. The interlocutory judgment by default only deprives the de- 
fendant of the privilege of filing an answer, which otherwise he 
might do at any time prior to the call of the case for trial or final 
disposition. Jd. 

10. The error in taking judgment final by default against a de- 
fendant, while the case is not disposed of as to other defendants who 
have answered, is not cured by the subsequent dismissal as to such 
other defendants. Jd. 

11. It has long been settled, that a bill for a new trial must show 
sufficient matter to have entitled the party to a new trial, if applied 
for during the term, and a sufficient legal excuse for not having then 
made his application. Bryorly vy. Clark, 345. 

12. It seems clear, on principle and authority, that if it were still 
in a party’s power to move fora new trial in the court that tried the 
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cause, he could only be justified, if at all, in resorting to a separate 
suit, in the nature of a bill in equity, by showing that under the 
circumstances the remedy by motion was inadequate or uncertain, 


Id. 








13. The judgments of a court are under its control during the 
term at which rendered, and a second motion for new trial may be 
allowed. That one motian for a new trial has been overruled, is 
not a suf§cient reason for resorting to a new suit, instead of filing 
a second motion, setting up the same matters relied on in such new 
suit. Jd. 

14. A parol agreement, to set a case for a future day of the term, 
if violated by plaintiff, by pressing a trial when the case is reached, 
and before the day set, does not, of itself, present ground for new 
trial. Jd. 

15. A judgment rendered where both plaintiff and defendant are 
dead is erroneous. McClelland vy. Moore, 355. 

16. A suggestion of death of a party, made and entered upon the 
judge’s docket, may furnish the basis for amendment of the record 
of a judgment where the suggestion of death and appearance of 
personal representative was not carried into the minutes ; and such 
correction would be proper. Id. 

17. Where parties were dead at the rendition of a judgment, re- 
lief may be had by motion in the court where the judgment was ren- 
dered, to set aside the judgment. Id. 

18. A title acquired after the institution of suit, is not admissible 
to sustain the plaintiff’s suit in trespass to try title. Teal v. Terrell, 
491. 

19. An affidavit by one of several defendants, that a bond or deed, 
duly recorded, has been lost or mislaid, and that affiant proposed to 
use in evidence a copy from the records, is sufficient basis to admit 
the copy, at least in favor of the afflant. Nor is such right affected 
by mere pleading by the adverse party, alleging that the record had 
been tampered with, and its terms altered. Veramendi vy. Hutchins, 
531. 

20. The withdrawal of his pleas by a defendant is an implied con- 
fession of judgmeut, having reference to the cause of action stated 
in the petition ; but if the judgment should, in such cases, be ren- 
dered for a larger amount than is warranted by the cause of action 
stated, such errer would not be cured by the implied confession re- 
sulting from a withdrawal of the answer. Janson v. Bank of Repub- 
lic, 599. 

21. No implied confession of judgment can result from a with- 
drawal of the answer, if, before its abandonment, exceptions to the 
petition had beer insisted on by defendant, which were overruled. 
The error in overruling tne exceptions could be considered on ap- 


peal. Id. 
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BRIEFS. 

MANDATE. 

NEW RULES. 

1, The judgment as rendered in the District Court is an entirety 
as to all the parties against whom it is entered. It cannot be re- 
versed and remanded as to some of the parties, and affirmed as to 
the others. Robinson v. Schmidt, 13. 

2. A brought suit against B and wife on a promissory note secured 
by deed of trust on land, and, the trustee being dead, prayed the 
court to appoint a trustee to execute the trust, and for judement on 
the note. Defendants, after a general denial, pleaded that the prop- 
erty conveyed in trust was a homestead when their deed was made, 
and that it still remained such; to which plea the court overruled 
exceptions filed by plaintiff. A judgment was rendered for plain- 
tiff, for the amount of the note; but neither in it nor in the charge, 
nor verdict, was any reference made to the trust; and the case was 
appcaled, without statement of facts or bills of exception. In the 
judgment, the following recitation occurs: ‘‘And now come the 
parties by their attorney; and thereupon the court refused to ap- 
point a trustee; to which ruling of the court plaintiff excepts, and 
gives notice of appeal. ‘Thereupon came a jury,” &c.: Held— 

1. The record failing to show that an issue had been settled, 
upon which the rights of the plaintiff to have a trustee appointed 
depended, there was no error in the court failing to appoint 
one. 

2. The plea setting up homestead rights will not be considered 
by the court, because, whether right or wrong, since it was 
waived or not relied on by either party at the trial, it became 
an immaterial issue. 

3. Facts cannot be regarded as established when not incorpo- 
rated in the record, so as to enable the court to revise them as 
substantive parts of it. 

4. The Supreme Court will not decide upon questions arising 
upon an issue made by a plea, which plea, upon exceptions, is 
sustained, when the issue thus made is waived upon the trial, 
and not passed on by the jury. Freeman v. Moloney, 22. 

8. An error, to be material, so as to require the reversal of a judg- 
ment, must be one that has not been waived, and that is prejudicial 
to the party complaining. Johnson v. Blount, 38. 

4. The ** fifteen days after the date of entry of judgment or de- 
cisisn ” counts from the day of rendition of the same, it being pre- 
sumed that the entry of judgment was made at its rendition. Bald- 
ridge v. Scott, 178. : 

5. It is not sufficient that,a motion for rehearing be filed within 
fifteen days after the reading of such entry in court. Jd. 

6. There might be eircumstances excusing such delay, or the na- 
ture of the error into which the court may have fallen might be such, 
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PRACTICE IN SUPREME COURT—continued. 
that the court, on discovering its error, would during the term cor- 
rect it, or grant a rehearing. Id. 

7. An independent executor under the act of 1870, (Paschal’s 
Dig., arts. 5626-28,) against whom judgment was obtained in a suit 
brought to enjoin him from further acting under the will, and to 
appoint a receiver, is not relieved by the statute (Paschal’s Dig., art. 
1503) from the necessity of executing an appeal bond, as other par- 
ties. Guest v. Guest, 210. 

8. A defendant in error may accept service of the writ of error. 
Cravens vy. Wilson, 321. 

9. 'The fact that the transcript shows a complete execution of the 
judgment appealed from, furnishes no reason why the action of the 
court below should not be reviewed on appeal or writ of error. Id, 

10. A motion to dismiss a writ of error, based on a neglect of a 
mere matter of form, is not granted, when the motion is filed after 
the first day of the assignment to which the case belongs has passed. 
Id. 

11. That parties failed to agree upon a statement of facts, and 
agreed, in writing, that the presiding judge, in vacation, make up a 
statement of facts from the statements furnished by the parties, and 
that the judge had failed to do so, are not reasons to prevent an 
affirmance on certificate. Overton vy. Blum, 3570. 

12. The law does not require the clerk to issue the mandate until 
the payment of his costs; nor, in the usual course of business, until 
the cluse of the term. Trevino v. Stillman, 561. 

13. Until the end of the term, the judgments of this court are 
within its control, and liable to be set aside, even after a motion for 
rehearing lias been overruled. Id. 

14. The new rules are designed to require the parties, through 
their counsel, to assume the responsibility of selecting the material 
questions at issue, as presented in the record, and to present them 
by their briefs in such way as to exhibit them plainly to the court, 
and as will require the counsel to meet each other understandingly 
in the consideration and discussion of the same questions. Texas 
Land Co. v. Williams, 602. 

15. This court will require a substantial compliance with rules 29, 
30, 31, 36, and 40, before granting a motion to sct aside a submission 
and to advance a case. Id. 

16. Rules 56, 57, 58, and 59, providing for setting aside cases al- 
ready submitted, and advancing them on the docket, discussed, illus- 
trated, and explained. Jd. 


PRE-EMPTION. 
1. After a preémption claim has been perfected, by designation 

and survey, actual residence for the time prescribed by the statutes, 
return of field-notes, with affidavits as to residence and payment of 

the purchase-money for the land and patent, an abandonment of the 
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PRE-EMPTION—continued. 
place by the preémptor is not an abandonment of the claim. O'Neat 
Manning, 403. 

2. Nor is the statement of the commissioner of the General Land 
Office, made to a subsequent locator, that such preémption was aban- 
doned or forfeited, evidence of abandonment. Jd. 


PRESUMPTION. 

1. In a suit brought for the interest of the deceased wife against 
the vendees of her husband, made after her death, instituted ove 
thirty years after such sale, and twenty-five years after possession 
had been taken under the sale, when during that time the convey- 
ance had been of record, and no claim asserted adversely, it seems 
that the jury might have been instructed that they were at liberty to 
presume that the facts existed authorizing the sale. Veramendi v. 
Hutchins, 531. 

2. Quere; If a deed or a power of attorney may be presumed, why 
may not the facts which are equivalent to a power of attorney, 
and which, unlike a power of attorney, would not ordinarily be evi- 
de=ced by writing, more readily be presumed? Jd. 


PRIVY EXAMINATION, 

A married woman, in the absence of fraud, or of knowledge there- 
of on the part of the beneficiaries in a trust deed, given on a bona- 
Jide consideration, cannot impeach the certificate of the officer tak- 
ing her privy acknowledgment. Williams vy. Pouns, 141. 


PROBATE MATTERS. 

1. Under the Probate Act of 1848, (Paschal’s Dig., art. 1319,) q 
petition was not essential to give the court jurisdiction to order the 
sale of land for the payment of debts; and when no petition asking 
a sale is found among the papers pertaining to the estate on file, 
it will be presumed that it had been lost, rather than it had never 
been filed. Hurley v. Barnard, 83. 

2. The fact that an administrator, under said Probate Act, waived 
a copy of citation, and accepted service in proceedings seeking the 
sale of land belonging to the estate for the payment of debts, 
will not authorize the conclusion that the court was on that account 
without jurisdiction to order the land sold. Jd. 

3. Under the same act, it was no objection to the validity of a sale 
of land ordered by the Probate Court, that the sale was made to 
satisfy a debt secured by mortgage on the land which was not then 


due, Jd. 
4. The vagueness of description in an order of sale made by the 
, Probate Court, could be cured by reference to the inventory and 


other matters of record pertaining to the administration. Id. 

5. The action of a court of another State annulling a will duly 
probated in this State, could not affect the status of property of the 
testator situate in Texas. Acklin v. Paschal, 147. 
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6. An independent executor under the act of 1870, (Paschal’s 
Dig., arts. 5626-28,) against whom judgment was obtained in a suit 
brought to enjoin him from further acting under the will, and to 
appoint a receiver, is not relieved by the statute (Paschal’s Dig., 
art. 1503) from the necessity of executing an appeal bond, as other 
parties. Guest v. Guest, 210. 

7. In such a suit, the executor is a party defendant, acting in 
defense of himself, to protect his right to retain his position as an 
independent executor of the will, and not as an ordinary executor 
administering the will under the dircetion of the Probate Court, in 
a suit to determine the rights of the estate in property claimed by 
him for it. Id. 

8. An executor, acting under such a will under said act, executed 
a bond, conditioned as in ordinary cases of administration. In an 
action by heirs and distributees upon such bond: Held— 

1. The bond was executed without authority of law, and was 
purely voluntary. 

2. As a common-law bond, suit could not be maintained on it 
in the name of the distributees. Pierce vy. Wallace, 399. 

9. Such suit may have been prosecuted against the principal, dis- 
missing as to the sureties on the bond. Id. 

10. Where there is an order of sale, sale, report, and confirmation, 
and evidence that the purchase-money was paid, irregularities in the 
proceedings taken in making a probate sale will not affect the val- 
idity of such sale. Peterson v. Lowry, 408. 

11. Application was made by an administrator de bonis non, in 
the Probate Court, for an order of sale enforcing the vendor’s lien 
for the payment of a claim allowed and approved during a former 
administration, and which at the time of its approval was owned by 
a firm, one of the members of which was surety on the bond of the 
administrator who had allowed the claim. ‘The widow and children 
resisted the application, alleging that the first administrator had 
squandered the property of the estate, was insolvent, and was 
owing the estate; that the claim was assigned to the plaintiff with 
full knowledge of all the facts; also pleaded limitation of three 
and five years; that the land was the homestead of the family, 
&e.: Held— 

1. That the plea of adverse possession is not applicable to a 
moneyed demand, 

2. A proceeding to set off a claim for unliquidated damages 
against one member ofa firm, in a suit by the firm, is not within 
the jurisdiction of the Probate Court. 

3. The facts alleged are insufficient to invalidate a transfer 
of the claim by the firm-pending the administration in which 
the alleged liability of the surety on the bond was incurred. 
Ball y. ill, 634. 
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RAILWAY COMPANY. 


1. Paschal’s Dig., 4916, relating to the administration of the assets 
of sold-out railroad companies, construed, Witherspoon y. T. P. R. 
R. Co., 309. 

2. The trust cast by the statute upon the directory existing at such 
sale, is to de exercised collectively, and in their aggregate capacity, 
and not as individuals, Id. 

3. The powers and responsibilities given and reposed upon such 
trustees of sold-out companies, by the statute, could not be thrust 
upon them merely by reason of their being directors of the com- 
pany when sold out. They must have accepted the trust, before 
they can be held responsible for the discharge of the duties of trus- 
tees. Id. 

4. A judgment founded upon service of citation upon two of such 
trustees, where there were ten, the presumption being as great that 
all have accepted and are competent to act as the two served, (there 
being no evidence of acceptance of the trust by any,) will not warrant 
the seizure and sale of property not in the possession or under the 
immediate control of the trustees served with citation. Jd. 

5. Plaintiffs in trespass to try title exhibited, as one link in their 
chain cf title, an execution sale under a judgment rendered upon 
service of citation upon two out of ten persons clected directors of 
the railroad company an hour and a half before the sheriffs sale un- 
der execution of the road, road-bed, &e., there being no evidence 
that said persons ever acted as directors or trustees, the property 
not being under the control of the parties served with citation: 
Held, That the levy and sale under such judgment passed no title 
tothe land. Jd. 


RECONVENTION. 


1. The right to reconvene, in attachment suits for damages, is 
limited by the jurisdiction of the court in which the plaintiff’s sui: 
is brought, or where it is legally pending when the defendant asserts 
his demand. Hardeman vy. Morgan, 103. 

2. A defendant in attachment cannot, after the adoption of the 
Constitution of 1876, by reconvening, confer jurisdiction pon the 
District Court, in a case which, by the Constitution, is placed with- 
in the exclusive jurisdiction of a justice of the peace. Jd. 

3. Plea setting up that defendant holds by purchase of a vendee 
of plaintiffs, and asking a moneyed judgment against plaintiffs in 
event of their recovery of land sued for. The conveyance from 
plaintiff, a married woman, was not duly executed by privy exam- 
ination, &c., and excluded : Held— 

1. On excluding the deed from plaintiff, the remaining testi- 
mony became irrelevant. 

2. That the plaintiff’s vendor was a necessary party to relief 
for purchase-money paid, &c. Andrews y. Spear, 567. 
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REGISTRATION. 


1. The recording of au instrument so fatally defective that it can 
neither be regarded as a deed nor a written contract concerning 
land, cannot be regarded as constructive notice to any one of any 
right asserted by any one claiming under it. Wright v. Lancaster, 
250. 

2. A written acknowledgment by the grantee of a Jand certificate 
already located, that he had previously sold and conveyed it, is an 
instrument relating to lands, and, as such, proper to be recorded, 
When duly recorded, it is notice to subsequent purchasers from the 
maker of such instrument. Peterson vy. Lowry, 408. 

3. It seems that a record would not be rendered invalid as notice, 
by showing that the deed was acknowledged before a notary public 
outside of his county. Jd. 

4. ** Nor are we prepared to hold, that a certificate regular upon 
its face, upon which an instrument has been recorded, can be set 
aside as a nullity by extraneous facts, so as to prevent the record 
of the instrument from being notice to subsequent purchasers.’ Jd. 


REMEARING. 

1. ** The fifteen days after the date of entry of judgment or decis- 
ion’? counts from the day of rendition of the same, it being pre- 
sumed that the entry of judgment was made at its rendition. Bald- 
ridge v. Scott, 178. 

2. It is not sufficient that a motion for rehearing be filed within 
fifteen days after the reading of such entry in court. Jd. 

3. There might be circumstances excusing such delay, or the na- 
ture of the error into which the court may have fallen might be 
such, that the court, on discovering its error, would during the 
term correct it, or grant a rehearing. Id. 


REMITTITUR. 
It seems that a remittitur of damages in tort should not discharge 
2 motion for new trial, made upon the ground that the damages 
were excessive, or improperly given by a jury. Hardeman. Mor- 
gan, 103. 


RES ADJUDICATA. 

IJOMESTEAD, 5. 

JUDGMENT, 9. 

1. Suit was brought on three promissory notes, executed in pay- 
ment for land, for the amount due, and asking the foreclosure of the 
lien. On the trial, the judge, in the charge, submitted to the jury 
both branches of the case; and the jury found for plaintiff the 
amount due on the notes. Judgment was rendered for that amount, 
and costs. Execution was issued. Plaintiff brought a second suit 
to enforce the lien, alleging, and on the trial offering to prove, that 
no testimony was offered on the former trial on the subject of the 
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RES ADJUDICATA—continued. 
lien. The defendant pleaded the former judgment: Held, That 
the former judgment was conclusive. Roberts v. Johnson, 133. 

2. If the entire record (pleadings, verdict, charge, and judgment) 
shows that an issue properly made in the cause was, by the court, 
submitted to the jury, and there is nothing in the record to show 
the contrary, the issue must be held to have been adjudicated. Id. 


RULES. 
NEW RULES. 


SALE. 

COMMUNITY PROPERTY. 

1. A trust deed requiring sales to be made at the court-house of 
the county, is properly executed by sale at the court-house of a 
newly-organized county which includes the land sold. Williams v. 
Pouns, 141. 

2. If there be community debts, the survivor of the community 
may appropriate community property to their payment, and his 
power to wind up the community affairs is so far recognized, that 
sales made by him for that purpose will not be set aside. Johnson 
v. Harrison, 257. 

3. The power ¢o sell is dependent upon the existence of some 
claim against the community, and whoever purchases must see to it 
that the facts exist which authorize the sale. Id. 

4, Where there is an order of sale, sale, report, and confirmation, 
and evidence that the purchase-money was paid, irregularities in the 
proceedings taken in making a probate sale will not affect the valid- 
ity of such sale. Peterson v. Lowry, 408. 

5. A second purchaser cannot defeat an older transfer from his 
vendor by showing that the first purchaser of the land certificate 
had not paid the purchase-money, when it also appeared that said 
vendor had established such debt as a claim against the estate of 
the said deceased purchaser. Id. 


SCHOOL LANDS. 

1. Section 8 of article 6 of the Constitution of 1869, (** The public 
lands heretofore given to counties shall be under the control of the 
Legislature, and may be sold under such regulations as the Legisla- 
ture may prescribe ; and in such case the proceeds of the same snall 
be added to the public-school fund,’’) without legislative action, did 
not divest the counties of the title to school lands which had been 
granted to them. Worley v. The State, 1. 

2. In a suit brought in the name of the State, by the district at- 
torney, against parties holding school lands under lease from the 
county holding patents therefor, it was error to instruct the jury, 
* that the school lands were a part of the general school fund, and 
that the State was entitled to recover, if the lands sued for were 
county school lands.”’ Jd. 





—_— 
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SCHOOL TAX. 


The levy of the one per cent. school tax was unconstitutional. 
The Constitution contemplated the management and direction of 
the public schools, and the disbursement of the funds collected by 
taxes imposed, to be vested in local boards, in the school districts, 
subject to the supervision of the superintendent of public instrue- 
tion; and the statute created a central board, composed of the gov- 
ernor, attorney-general, and superintendent, and, in effeet, vested 
in it the absolute power of contro! and direction of the local boards. 
The statute was a perversion of the provisions of the Constitution 
in the establishment of a public-school system, which erected a 
central power unknown to the Constitution, destructive of the con- 
stitutional rights of the local authorities, and a dangerous engine 
of political power. Swan v. The State, 120. 


SECURITY FOR COST. 


Though it is not necessary to render judgment against the securi- 
ties on a cost bond, when judgment is rendered for the defendant, 
yet if judgment be rendered against the securities, on error to the 
Supreme Court they would be proper parties to the writ. Cravens 
v. Wilson, 321. 


SELF-DEFENSE. 


1. The law of self-defense is the same in civil as in criminal pros- 
ecutions, with the exception of the rule of evidence which, in a 
criminal cause, gives the defendant the benefit of a reasonable 
doubt. That doubt, however, is as to the facts,—not as to the ex- 
tent of the right. March v. Walker, 372. 

2. The stage of the difficulty at which self-defense ceases, is just 
the same, whether the question be prosecuted civilly or criminally. 
Id. 

3. See testimony in which the court hold the issue to have been 
whether the killing was done after deceased had abandoned his 
attack, so as to make further resistance by shooting (the deceased 
was killed by a shot) unnecessary. Id. 

4. In absence of testimony showing that defendants provoked 
the difficulty, it was error to instruct the jury: ‘‘If you believe, 
from the evidence, that the defendants armed themselves with guns 
and pistols, with intent to*take the life of Phillips; that they then 
provoked the difficulty to carry out said intent, and in the fight 
killed Phillips, then you cannot find that defendants acted in self- 
defense.”” Jd. 


SEPARATE PROPERTY. 





COMMUNITY PROPERTY. 

B having become insolvent in the State of Virginia, his prop- 
erty was sold and purchased by C, the brother of F, who was B’s 
wife. The property thus purchased was given by C to F, for the 
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SEPARATE PROPERTY—continued. 














purpose of securing her a home in Texas. A homestead was after- 
wards purchased in Texas, the deed to which was made to F, but 
there was no evidence as to who furnished the purchase-money. At 
the time, and after the purchase, B declared that it was his intention 
to make the land purchased the separate property of his wife, and 
so represented it to other parties. B afterwards caused the will of 
F to be written, in which the land was treated as her separate prop- 
erty. After the death of F, B, who was named in it as executor, 
had the will probated, and acted under letters of executorship. He 
also permitted his children to manage the property, in pursuance 
of the terms of the will, and returned an inventory of the estate, in 
which the Jand was treated as the property of F’s estate: JLJeld, 
That the land was, at the time of F’s death, her separate property. 
Baldridge v. Scott, 178. 


SERVICE OF CITATION. 








The fact that a sheriff is a party to, or interested in, a civil suit 
pending in a District Court, does not authorize the service of process 
issuing in the cause by a town or city marshal residing iu the county, 
Robinson v. Schmidt, 13. 


SET-OFTF. 








1. See facts held insufficient to establish an offset to a note given 
at an administrator’s sale. Walker v. Burks, 206. 

2. A proceeding to set off a claim for unliquidated damages against 
one member of a firm, in a suit by the firm, is not within the juris- 
diction of the Probate Court. Baill v. Hill, 634. 

3. See facts held insufficient to invalidate a transfer of a claim by 
a firm pending the administration in which the alleged liability of 
the surety on the borial was incurred. Jd. 


SHERIFF. 


















a. The fact that a sheriff is a party to, or interested in, a civil suit 
pending in a District Court, does not authorize the service of process 
issuing in the cause by a town or city marshal residing in the county. 
Robinson vy. Schmidt, 13. 

2. When a summary proceeding against a sheriff is instituted 
under the statute for his failure to execute process, the statute 
must be strictly followed. Id. 

3. A motion may be properly entertained in the court where 
judgment was rendered against a sheriff for not executing process 
issued under the judgment, though the sheriff may reside in another 
county. Jd. 

4. The liability under the statute (Paschal’s Dig., 3796) for failure 
by asheriff to make a levy, being prima facie the full amount of the 
judgment, interest, and costs, may be limited by evidence showing 
that only a less sum could have been realized by a levy. Id. 
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SHERIFF’S SALE. 

1. When the sheriff is guilty of such irregularities, in selling land 
under execution, as to prevent a fair sale of it, the judgment cred- 
itor may either proceed by motion, in the court from which the 
execution emanated, to set aside the sale, giving notice to the pur- 
chaser, or he may intervene in a suit between the purchaser and a 
third party which involves the title. Cravens v. Wilson, 324. 

2. A creditor interested in a junior execution has the right to 
maintain a suit to set aside a sheriff’s sale, made under an exe- 
cution which was a prior lien, when, in consequence of the fraud, 
irregularity, or willful disregard of law by the sheriff, the property 
sold brought less than it would have brought at a fair sale, whereby 
his rights have been impaired. Id. 


SOLD-OUT RAILROAD COMPANY. 
RAILWAY COMPANY. 


SPECIAL JUDGE. 
When a cause is tried before a special judge, the record should 
show how he became a special judge. Brinkley v. Harkins, 225. 


SPECIFIC PERFORMANCE. 

1. In an action to rescind a contraet, a proffer to perform, made 
in defense, should show an ability to comply, or a reasonable pros- 
pect of being able todoso. Hart v. Bullion, 278. 

2. An offer to muke deeds to lands by a party in whom it appears 
the title thereto is not vested, is not a defense to an action to rescind 
a contract for the failure of the defendant to *‘ make a good and suf- 
ficient title ’’; which stipulation formed part of the contract sought 
to be rescinded, and the failure of title is alleged as the reason for 
rescission. Id, 


SPECIAL GUARDIAN. 
The court calls attention to the absence of appointment of a 
special guardian of minors who are plaintiffs. March v. Walker, 
372. 


STALE DEMAND. 

When ten years have elapsed since the plaintiff should have sued, 
to enforce an agreement for the conveyance of land, equitable 
relief will not be granted, without some excuse for the delay. 
Even after the lapse of ten years, there is no fixed rule prohibiting 
relief, if the circumstances of the case sufficiently account for and 
excuse the delay. McKin v. Williams, 89. 


STATEMENT.—COUNTER-STATEMENT. 
NEW RULES. 
45 
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In the record of a cause pending on error, and attached to what 
purported to be a statement of facts, was the following agreement, 
signed by the counsel for plaintiff and defendant, viz.: ** It is here- 
by agreed that this statement of facts in this case may be filed as a 
part of the record in this case, and may be so treated and consid- 
ered by the Supreme Court, without the approval of the presiding 
judge who tried the cause:’’ Held, That such an agreement cannot 
supersede the necessity of the approval of the presiding judge, so as 
to entitle the agreed statement to be regarded and treated as 
would a statement of facts, made out and certified to in accordance 
with the statute. (Paschal’s Dig., 1490.) Johnson v. Blount, 38. 


CONSTITUTIONAL LAW. 

CONSTRUCTION. 

1, Under the Probate Act of 1848, (Paschal’s Dig., art. 1319,) a 
petition was not essential to give the court jurisdiction to order the 
sale of land for the payment of debts; and when no petition asking 
a sale is found among the papers pertaining to the estate on file, it 
will be presumed that it had been lost, rather than that it had 
never been filed. Hurley v. Barnard, 83. 

2. The provision of the statute, (Paschal’s Dig., art. 1327,) that the 
administrator shall swear to the report of sale, was a directory, 
and not a jurisdictional, requirement, and no presumption, that he 
did not swear to his report, will arise from the fact that his affida- 
vit was not indorsed on his report. Id. 

3. The affidavit required as a predicate to the introduction of 
copies, under Paschal’s Dig., art. 3716, is sufficient, when it states 
that affiant could not produce the originals. Jd. 

4. The act of 1870, (Paschal’s Dig., art. 7638,) authorizing suits 
to be brought in the District Court of Travis county, on the official 
bonds of defaulting sheriffs, furnishes a cumulative remedy, and 
does not confer on that county exclusive jurisdiction in such cases. 
The county in which a defaulting sheriff has his residence had, under 
Paschal’s Dig., art. 1423, concurrent jurisdiction in suits on his 
official bond. Swan v. The State, 120. 

5. Paschal’s Digest, 1450, relating to judgments by default, con- 
strued. Boles v. Linthicum, 220. 

6. Paschal’s Dig., 4916, relating to the administration of the 
assets of sold-out railroad companies, construed; and the trust cast 
by the statute upon the directory existing at such sale, is to be 
exercised collectively, and in their aggregate capacity, and not as 
individuals. Witherspoon vy. T. P. R. R. Co., 309. 

7. Act of February 2, 1860, (Paschal’s Dig., 15, 16,) authorizing 
“heirs * * * to sue for and recover damages where death * * ® 
has been caused by wrongful act,” &. March vy. Walker, 372. 
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STATUTES CONSTRUED—continued. 





8. Section 30 of article 12 of Constitution of 1869, does not repeal 
the act of February 2, 1860. Id. 

9. The language of the statute, (Paschal’s Dig., 16,) ‘* damages 
proportioned to the injury resulting from such death,” is the same 
asin the English statute, and it is well settled, that the damages 
given by such statutes are measured by the pecuniary injury to the 
respective parties entitled, including the loss of prospective advan- 
tage. Id. 

10. The measure of damages is not the same as when a party 
himself sues for injuries received, and recovers compensation for 
physical and mental suffering. Id. 

11. The Constitution of 1869 left the statute of February 2, 1860, 
in foree; but in cases which were the result of willful act or omis- 
sion, involving that degree of moral delinquency which, on settled 
legal principles, renders exemplary damages appropriate, it allowed 
to the husband, or widow and children, such damages, in addition 
to their pecuniary loss. Id. 

12. The ‘act defining the homestead and other property exempt 
from forced sale in this State,’’ (Paschal’s Dig., 6834, 6835,) super- 
seded all former laws on the subject of exemptions. Howard v. 
Marshall, 471. 

13. Since said act there can be no homestead, save to the family. 
Id. 

14. The power of the surviving husband to seil community prop- 
erty, for the purpose of paying community debts, has been recog- 
nized by repeated decisions, and it was not affected by the act of 
1856, (Paschal’s Dig., art. 4636,) amendatory of the marital-rights 
act, which enabled the survivor of the community to control and 
dispose of the community estate by filing an inventory and appraise- 
ment thereof. Wenar vy. Stengel, 484. 

15. The act of May 10, 1871, (Paschal’s Dig., 6826,) removing the 
disability of parties as witnesses, does not render the husband and 
wife competent as witnesses for or against each other—the excln- 
sion of such testimony being on grounds of public policy, not alone 
of interest. Gee v. Scott, 510. 

16. Act of May 10, 1871, (Paschal'’s Dig., 6828,) held not to extend 
to the admission of the testimony of the husband or wife in behalf 
ef the other, who is party interested in the issue. Id. 

17. We are satisfied to follow the decision of Sittegast v. Schrimpf, 
35 Tex., 323, and hold, that in 1852 the lands of an alien did not, 
upon his death, escheat to the State; and such estate, however, is 
subject to escheat, ou proceedings instituted by the State, if the heirs 
were aliens and failed to comply with the terms of the statute, which 
is as follows (Paschal’s Dig., art. 44): **In making title to land by 
descent, it shall be no bar to a party that any ancestor, through whom 
he derives his descent from the intestate, is or has been an alien; 
and any alien to whom any land may be devised, or may descend, 
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STATUTES CONSTRUED—continued. 

shall have nine years to become a citizen of the Republic and take 
possession of such land, or shall have nine years to sell, before it 
shall be declared to be forfeited, or before it shall escheat to the 
government.”? Andrews v. Spear, 567. 


SURVEY. 








PRE-EMPTION. 
See discussion of testimony Meld insufficient to show a deficiency 
in the quantity of land surveyed, in a suit for purchase-money, and 


defense asserting a partial failure of consideration. Wood v. Lough- 
miller, 203. 


SURVIVOR, RIGHTS OVER COMMUNITY PROPERTY. 



































1. G and his wife F owned as community property a tract of 
land, which, in 1862, and after the death of F, was sold by G to Y. 
In a suit brought to establish title, and for partition by the heirs of 
F, through their next friend, against Y, and others claiming under 
him, the defendants pleaded that Y was a purchaser in good faith, 
who had paid for the land, and suggested under the statute valuable 
improvements made in good faith. They also relied as a defense on 
the fact that the plaintiffs had inherited from their father, G, who 
died in 1864, assets in excess of their interests in the land, and that 
they were thereby precluded from recovering, by reason of their 
father’s warranty, until they had refunded to Y one-half of the 
purchase-money, with interest : Held— 

1. In the absence of facts establishing an equitable defense, 
the heirs of F were entitled to recover one-half of the land ac- 
quired as community property during the marriage of G and F, 
and which had not been sold by G before the death of F. 

2. The statute authorizing the defendants to recover pay for 
their improvements (Paschal’s Dig., 5300) does not apply in this 
case, as it would where the plaintiff recovers the entire tract of 
land. That statute was designed to protect the defendants from 
losing their improvements without compensation, but does not 
entitle them to pay for their improvements while retaining them 
on partition of the land. Neither was the statute designed to 
give defendants the right to object that the land should be so 
divided, if practicable, as to give to them the part they had 
improved. 

3. The case being submitted to the jury on special issues, it 
was proper to instruct them to find, not only what estate of 
their mother the plaintiffs had inherited, but what portion of it 
had been received by them. 

4, The responsibility of the heir for the debt or covenant of 
the ancestor, is to be measured, not by the amount of the an- 
cestor’s estate which vested in him, but by the amount actually 

received. 
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SURVIVOR, RIGHTS OVER COMMUNITY PROPERTY—cont’d, 


5. At common law, the liability of the heir did not exceed 
the lands inherited. Yancy y. Batte, 46. 

2. Ina suit by the heirs of a deceased wife for her share in the 
community, against the vendee of the husband, after her death, they 
cannot recover, if the testimony shows that the plaintiffs received 
from their father’s estate more than their entire interest in the com- 
munity estate as heirs of their mother. Conner v. Huff, 364. 

3. It is a defense to a suit by heirs of the mother against a vendee 
of the surviving husband, to show that the plaintiffs have been paid 
for their entire interest in the community property of their mother, 
by receiving an amount equal thereto from the estate of their father. 


Id. 


TAX COLLECTOR. 


1. A tax collector who has acted for the State in the collection of 
taxes, cannot, in a suit brought against him for failing to pay over, 
call in question the validity of the act under which he acted in 
collecting said taxes, Swan v. The State, 120. 

2. A tax-collector’s bond, which binds, by its terms, the sureties 
thereon and himself to pay all moneys collected by him into the 
State treasury, but which also contains a provision that the collector 
shall perform his duties as such generally, may be enforced against 
them for a failure to pay over the money collected to a different 
officer, under a law afterwards enacted. Jd. 

3. A certificate by the tax collector of the county where land is 
situate, that no taxes are charged against said lands on his books, is 
not sufficient evidence of payment of taxes. Acklin v. Paschal, 147. 


TIME. 








REASONABLE TIME. 

1. In the absence of a stipulation as to the time when an act is con- 
tracted to be done, the law allows a reasonable time for its perform- 
ance. Jlart vy. Bullion, 278. 

2. What is reasonable time depends upon the nature and char- 
acter of the thing to be done, the circumstances of the case, and the 
difficulties attending its accomplishment. Jd. 

3. As an abstract question, what is reasonable time may be one of 
law ; but unless the facts are admitted, its determination becomes a 
mixed question of law and fact. Id. 

4. A general allegation as to reasonable time as forming part of a 
contract supplied by the law, ought not to be allowed. The facts 
upon which the court is expected to act in charging upon the doc- 
trine of reasonable time, should be distinctly pleaded. Id. 

5. Where a contract anticipated the obtaining of titles to lands to 
be located, and stipulated that the surveys should be returned to 
the land office within four months, certainly four years would be 
ample time to await before insisting upon performance delayed un- 
til the patenis thereon should be obtained. Jd. 
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TRESPASS TO TRY TITLE. 

1. See case for facts which authorize the action of trespass to try 
title against a tenant holding over. Andrews yv. Parker, 95. 

2. When the plaintiff ’s title, as alleged, consists of « number of 
facts establishing a continued possession and claim under a color of 
title, with defined boundaries, for ten years, it is not error for the 
court to enumerate in the charge the various facts thus alleged, and 
instruct the jury to find for the plaintiffs, if they had been proved. 
Such a charge is not liable to the objection of being a charge on the 
weight of evidence. Id. 

3. See facts which authorize a recovery under the statute of limit- 
ations of ten years, by possession under color of title, with defined 
boundaries. Id. 

4. In an action of trespass to try title, instituted by heirs against 
parties holding adversely to the estate of their ancestors, a legatee 
entitled to a moneyed legacy, and not seeking to subject the land 
to sale, cannot intervene and recover the land. <Acklin v. Paschal, 
147. 

5. In trespass to try title, parties cannot litigate their rights as 
forced heirs as against the provisions of a will duly probated, under 
which incidents to the property in litigation have attached. <A direct 
attack against the will would be necessary by those claiming rights 
under the law of forced heirship existing at the death of the testator, 
Id. 

6. In trespass to try title, a petition which alleges title and seizin 
in the plaintiff on the 18th of January, 1873, and ouster by defend. 
ant on the 12th of March, 1875, is not on that account defective, on 
general exception. Evans vy. Womack, 230. 

7. The petition, in trespass to try title, is not that character of 
pleading which is required to be ‘‘certain, to a certain intent, in 
every particular,” as those terms are understood at common law. 
id. 

8. A defendant claiming under such foreclosure sale may, by 
cross-bill, be subrogated to the rights of the mortgagee to the 
extent of his purchase-money, and compel an adjustment of the 
equities between the parties. Morrow v. Morgan, 304. 

9. Plaintiffs in trespass to try title exhibited, as one link in their 
chain of title, an execution sale under a jadgment rendered upon 
service of citation upon two out of ten persons elected directors of 
the railroad company an hour and a half before the sheriff’s sale 
under execution of the road, road-bed, &., there being no evidence 
that said persons ever acted as directors or trustees, the property 
not being under the control of the parties served with citation : 
Held, That the levy and sale under such judgment passed no title to 
the land. Witherspoon vy. T. P. R. R. Co., 309. 

10. A title acquired after the institution of suit, is not admissible 
to sustain the plaintiff’s suit in trespass to try title. T'calv. Terrell, 
491. 
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TRESPASS TO TRY 'TI'TLE—continued. 

11. An alleged joint title, in trespass to try title, is not supported 
by titles in severalty to the individuals constituting the plaintiffs. 
Id, 

12. That a defendant purchased land, knowing that his vendor held 
it under a deed from a married woman, defectively acknowledged, 
is not inconsistent with his good faith in such purchase ; and in such 
case it was error to exclude evidence of value of improvements from 
the jury. Hill v. Spear, 583. 


TRUST AND TRUSTEES. 

PRACTICE IN SUPREME COURT, 2. 

1. A trust deed requiring sales to be made at the court-house of 
the county, is properly executed by sale at the court-house of a 
newly-organized county which includes the land sold. Williams v. 
Pouns, 141. 

2. The powers and responsibilities given and reposed upon trus- 
tees of sold-out railroad companies, by the statute, could not be 
thrust upon them merely by reason of their being directors of the 
company when sold out. They must have accepted the trust, before 
they can be held responsible for the discharge of the duties of 
trustees. Witherspoon v. T. P. R. R. Co., 309. 


UNDIVIDED INTEREST. 
A deed for an undivided interest in a tract of land will not, under 
the five years’ statute of limitation, protect the grantee beyond the 
interest it purports to convey. Acklin v. Paschal, 147. 


VARIANCE. 
PRACTICE, 17. 


VENDOR AND VENDEE. 

1. A sold a tract of land to B, and executed to him a title bond, 
taking his promissory note for the purchase-money. Subsequently, 
and after part of the note had been paid, and while B and family 
were residing on the land, B contracted with C to furnish the 
balance due on the purchase-money note, and on such payment 
A executed a deed to B, who at the same time executed his note 
to C for the money by him advanced and paid to A, recognizing 
in the note the vendor’s lien, and at the same time executing a 
trust deed to secure the payment of the last note to ©: Held, That 
as it appeared that it was not the intention to abandon the lien, 
the vendor’s lien remained as against homestead rights of B and his 
family in the land. J’lanagan v. Cushman, 241. 

2. Until the purchase-money is paid, the better title remains in 
the vendor, and in the above facts the rights of the vendee are no 
better than if he had renewed the note to A, and made simulta- 
neously a mortgage to secure it. There was no instant of time dur- 
ing which the vendee had an unincumbered title. Jd. 











712 INDEX. 





VENDOR AND VENDEE—continued. 

3. A second purchaser cannot defeat an older transfer from. his 
vendor by showing that the first purchaser of the land certificate 
had not paid the purchase-money, when it also appeared that said 
vendor had established such debt-as a claim against the estate of the 
said deceased purchaser. Peterson v. Lowry, 408. 


VENDOR’S LIEN. 

1, A remote purchaser, in possession of land against which it is 
sought to enforce the vendor’s lien, is properly joined as defendant 
with the maker of the note sued on and secured by the lien. Being 
a party, he can defend by showing, if he can, that he is a purchaser 
without notice of the lien, and by urging whatever defense of law 
or fact the maker of the note could. He can also appeal or prose- 
cute a writ of error, regardless of the acts of the maker of the note. 
Burks vy. Watson, 107. 

2. That an obligation for balance of purchase-money for land, 
payable on condition of the establishment of title against an adverse 
claimant, has been assigned to such adverse claimant in satisfaction 
of his claim, does not affect the lien, as upon the entire interest in 
the land sold. Jd. 

3. Suit was brought on three promissory notes, executed in pay- 
ment for land, for the amount due, and asking the foreclosure of 
the lien. On the trial, the judge, in the charge, submitted to the 
jury both branches of the case; and the jury found for plaintiff the 
amount due on the notes. Judgment was rendered for that amount, 
and costs. Execution was issued. Plaintiff brought a second suit 
to enforce the lien, alleging, and on the trial offering to prove, that 
no testimony was offered on the former trial on the subject of the 
lien. The defendant pleaded the former judgment: Held, That the 
former judgment was copclusive. Roberts v. Johnson, 133. 

4, If the entire record (pleadings, verdict, charge, and judgment) 
shows that an issue properly made in the cause was, by the court, 
submitted to the jury, and there is nothing in the record to show 
the contrary, the issue must be held to have been adjudicated. Jd, 

5. In a suit to enforce the vendor’s lien, the defendant cannot 
bring in his own vendee as a party defendant, if resistance be made 
by the plaintiff. Wood v. Loughmiller, 203. 

6. It has been held by this court, from its first organization, that 
the vendor of land has an equitable lien upon it for the unpaid 
purchase-money, unless such lien has been expressly or impliedly 
waived or abandoned. J'lanagan v. Cushman, 241. 

7. It is regarded as settled, in this State, that the transfer or 
assignment of the debt carries the Tien or security for its payment, 
unless it is shown that such was not the intention of the parties. Jd. 

8. Where other security than the land is.contracted for, equity 
does not infer that the vendor is entitled to a different and addi- 
tional security from that stipulated. Jd. 
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VENDOR’S LIEN—continued, 

9. The lien is a security for the purchase-money as long as it 
remains unpaid. It is not merely a security for the note given in 
the first instance, but for the debt of which the note, when given, 
is merely the evidence. Id. 

10. A sold a tract of land to B, and executed to him a title bond, 
taking his promissory note for the purchase-money. Subsequently, 
and after part of the note had been paid, and while B and family 
were residing on the land, B contracted with C to furnish the 
balance due on the purchase-money note, and on such payment 
A executed a deed to B, who at the same time executed his note 
to C for the money by him advanced and paid to A, recognizing 
in the note the vendor’s lieu, and at the same time exeeuting a 
trust deed to secure the payment of the last note to C: Hild, That 
as it appeared that it was not the intention to abandon the lien, 
the vendor’s lien remained as against homestead rights of B and his 
family in the land, Jd. 

11. Though taking a note in payment for land, with sureties 
thereon, raises a presumption of the waiver of the vendor’s lien, 
still that presumption may be rebutted by proof that the vendor 
relied upon the laud, as well as upon the security given, for the 
payment of the purchase-money. Willis v. Gay, 463. 

12. If a fact is recited in a deed through which a party claims 
title to land, he is held to have notice of that fact. Jd. 

13. The recital in a deed that the consideration was *‘seeured to 
be paid to us [the grantors] by the’’ grantee, conveys the intelli- 
gence, to any one who might inspect it, that the money was not 
paid down for the land, and that it was secured by the grantee to 
be paid at some future time; which facts are sufficient to excite 
inquiry which, if followed to its proper source, would lead to full 
notice. Id. 

14. That suit has been brought and judgment obtained on a ven- 
dor’s-lien note, is not, of itself, an abandonment or waiver of the 
vendor’s lien; nor is the failure to set up the lien in the affidavit 
authenticating a claim against-an estate, or in the allowance or 
approval of such claim, a waiver. Ball v. Hill, 634. 

15. It seems that while the debt is not barred by limitation, but 
still remains in force, the lien, unless waived or abandoned by other 
act, is still in force. Jd. 


VERDICT. 

PRACTICE, 4, 9. 

1. Section 13 of article 5 of the Constitution of 1876, taking effect 
April 18, 1876, providing that ‘in trials of civil and criminal cases, 
below the grade of felony, in the District Courts, nine members of 
the jury concurring may render a verdict,” presents a rule to take 
immediate effect as the organic law of the State. Bowen v. Davis, 
101. 
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VERDICT—continued. 


2. The power given in the Constitution to the Legislature, in 
regard to it, was to change or modify the rule as established by 
it. Id. 

3. Until the passage of the act, August 1, 1876, ‘‘ to regulate grand 
juries, and juries in civil and criminal cases, in the courts of this 
State,’ restoring the old rule, a verdict, nine jurors concurring, was 
valid. Id. 

4. In asuit to establish ownership in certain promissory notes, and 
to enforce the vendor’s lien upon land for which they were executed, 
in which suit a remote purchaser is made party only for the purpose 
of reaching the land, but who defended, claiming as an. innocent 
purchaser, the verdict not ascertaining that the purchaser had notice, 
or otherwise passing upon his right, it was error to render judgment 
against such purchaser. Huyler v. Dahoney, 234. 

5. See verdict held insufficient. Id. 

6. ‘That the jury, in the verdict for damages, failed to apportion 
the amount found among the several plaintiffs as allowed by the 
statute, (Paschal’s Dig., 16,) in the absence of objection to such omis- 
sion, is not ground for reversal of a judgment rendered upon it. 
March vy. Walker, 372. . 

7. It was not error to exclude from the jury a verdict of not guilty, 
rendered in the criminal prosecution for the same offense. Id. 


VOID AND VOIDABLE. 


NULLITY. 

A judgment founded upon service of citation upon two trus 
tees, where there were ten, the presumption being as great that 
all have accepted and are competent to act as the two served, (there 
being no evidence of acceptance of the trust by any,) will not war- 
rant the seizure and sale of property not in the possession or under 
the immediate control of the trustees served with citation. Wither- 
spoon v. T. P. R. R. Co., 309. 


WAIVER. 





PRACTICE IN SUPREME COURT. 

1. A plea in abatement is not waived by the mere fact that other 
pleas were at the same time filed by the same party. Jobinson v. 
Schmidt, 13. 

2. In the record of a cause pending on error, and attached to what 
purported to be a statement of facts, was the following agreement, 
signed by the counsel for plaintiff and defendant, viz.: ‘* It is here- 
by agreed that this statement of facts in this case may be filed as a 
part of the record in this case, and may be so treated and considered 
by the Supreme Court, without the approval of the presiding judge 
who tried the cause :” Held, That such an agreement cannot super- 
sede the necessity of the approval of the presiding judge, so as to 
entitle the agreed statement to be regarded and treated as would 
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WAIVER—continued. 
a statement of facts, made out and certified to in accordance with 
the statute. (Paschal’s Dig., 1490.) Johnson v. Blount, 38. 

3. That a party expressed the opinion that certain documents, 
exhibited at the time of making a contract, constituted a good title, 
and that part of same documents were delivered to him, on making 
a contract, by which he was to have a good and sufficient title, will 
not estop such party from exacting a good title, as stipulated for by 
him, in making a purchase of the lands to which such documents 
were claimed as evidencing title. Hart v. Bullion, 278. 

4. The waiver or acceptance of satisfaction for the breach of one 
part of a divisible contract, will not estop or preclude a vendor from 
demanding a rescission for the failure to perform another and more 
material stipulation in such contract. Id. 

5. In a suit on a promissory note, if there be no breach for non- 
payment alleged in the petition, that defect will, on appeal, be re- 
garded as waived, and cured by a withdrawal, at the trial, of general 
denial and general exceptious filed by defendant, when a judgment 
nihil dicit has been rendered for the amount of the note. Janson 
v. Bank of Republic, 599. 

6. That suit has been brought and judgment obtained on a ven- 
dor’s-lien note, is not, of itself, an abandonment or waiver of the 
vendor’s lien ; nor is the failure to set up the lien in the affidavit 
authenticating a claim against an estate, or in the allowance or 
approval of such claim, a waiver. Ball v. Hill, 634. 


WILL. 

1. The action of a court of another State annulling a will duly 
probated in this State, could not affect the status of property of the 
testator situate in T'exas. Acklin v. Paschal, 147. 

2. See facts held sufficient to vest the beneficial ownership to 
lands in Texas in a corporation, so as to affect the estate therein by 
the acts or laches of the corporation respecting such lands, in favor 
of those holding adversely to it. Jd. 

3. Upon the dissolution of a corporation to which lands were 
devised, the lands revert to the heirs of the testator, and the party 
taking holds subject to the debts, if any, of the corporation, and 
subject to such defenses as existed against the corporation at the 
time of its dissolution. Jd. 

4. To set aside a will for want of mental capacity to make it, 
the incapacity of the testator to give intelligent consent to an 
act that will bind him in the disposition of his property, must be 
shown. It is not necessary, to avoid the will, that the testator’s 
mind should have been under the influence of insanity—as the 
term is described by law writers—in any of its grades. It is 
sufficient to avoid the will, if there is a want of will on the part 
of the testator accompanying the act, or a want of capacity to 
understand what he is doing with his property in making the 
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WILL—continued. 
will. To make a valid will, the strength of the testator’s mind 
inust be equal to the purpose to which it is applied. Garrison vy. 
Blanton, 299. 

5. In a will, the words ‘*I wish my estate to be kept out of the 
Probate Court,’ substantially complies with article 110 of the Pro- 
bate Act of 1848, (Paschal’s Dig., 1371,) in providing that ‘* no other 
action shall be had in the Probate Court * * * than the probat- 
ing and registration ’’ of the will. Pierce v. Wallace, 399. 

6. An executor, acting under such a will under said act, executed 
a bond, conditioned as in ordinary cases of administration. In an 
action by heirs and distributees upon such bond: Held— 

1. The bond was executed without authority of law, and was 
purely voluntary. 

2. As a common-law bond, suit could not be maintained on it 
in the name of the distributees. Id. 

7. Such suit may have been prosecuted against the principal, dis- 
missing as to the sureties on the bond. Jd. 


WITNESS. 

1, It is competent for a witness to give his opinion as to one’s 
mental capacity to make a will, based upon the appearance of the 
party, and to detail concurring facts which entered into the forma- 
tion of that opinion ; and it is not material whether the witness de- 
tails the describable facts on which his opinion is based, before or 
after he has given his opinion. Garrison v. Blanton, 299. 

2. There is no rule of evidence which will prevent a witness toa 
will from being examined as a witness to prove the want of mental 
capacity of the testator at the time of signing his will, Jd. 

3. Evidence elicited by a leading question, improperly asked a 
witness, can furnish no ground for reversal, when it pertains to a spe- 
cial issue found in favor of appellant. Jd. 

4. The act of May 10, 1871, (Paschal’s Dig., 6826,) removing the 
disabilities of parties as witnesses, does not render the husband and 
wife competent as witnesses for or against each other—the exclusion 
of such testimony being on grounds of publie policy, not alone of 
interest. Gee v. Scott, 510. 

5. Act of May 10, 1871, (Paschal’s Dig., 6828,) held not to extend 
to the admission of the testimony of the husband or wife in behalf 
of the other, who is party interested in the issue, Id. 














